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CHARTERS 


(A)  Co  fDiiom  t^  {HTopect?  of  tbtm  belong0.  p- 1. 

(B)  Detinue  of  cf)arter0« 

(B  1.)  When  it  lieB.  p.  2. 

(B  2.)  What  shall  be  the  proceeding,  p.  3. 

(B  3.)  Plea  in  detiiuie  for  charters,  p.  3. 

(A)  Co  to^m  tbz  ptopertg  of  t^em  tielongflr. 


'  IF  a  man  seised  in  fee  conveys  land  to  another  and  his  heirs  without 
warranty^  all  the  charters  belong  to  the  feofiee  as  incident  to  the  land, 
whether  they  comprise  wacranty  or  not ;  for  the  feofibr  has  no  use  for 
them,  but  the  feoffee  must  defend  his  title  at  his  peril.     R.  1  Cp.  1.  a. 

And  all  charters  belong  to  the  feofiee  without  warranty,  though  they 
be  not  mated  by  the  conveyance.     R.  1  Co.  L  a. 

SO|  m  all  cases,  the  charters,  muniments,  and  evidences  of  land  be- 
long  to  him  who  has  the  inheritance  of  the  land,  as  incident  to  it,  if 
another  person  be  not  bound  to  warranty. 

And,  therefore,  if  A.  enfeofi  B.  by  the  word  Idedi)^  which  imports 
a  warranty  during  the  life  of  the  feofibr,  after  his  aeath  B.  shall  have  all 
the  charters.     1  Co.  2.  b. 

So,  if  a  man  enfeoffi  another  with  warranty,  who  dies  without  an 
heiTy  the  lord  by  escheat  shall  have  all  the  chuters ;  for  he  is  in  the 
post,  and  the  feoffi)r  is  not  bound  to  warranthim.     1  Co.  2.  a. 

So»  if  afeoflBnentbe  to  two  and  their  heirs,  the  survivor  shall  have  all 
the  chartefsy  &c  and  not  the  heir  of  him  who  died;  for  he  has  po  use 
for  them.     1  Co.  2.  b; 

So  charters.  Sec  which  are  necessary  to  maintain  his  tide  to  the  pos- 
aessioD,  belonff  to  him  who  has  the  land,  though  another  be  bound  to 
warranty ;  as  if  a  thing  which  lies  in  grant,  as  a  seigniory,  rent,  &c.  be 
granted  with  warranty,  the  grantee  mall  have  the  first  deed ;  for  it  is 
necessary  to  make  his  title  against  the  grantor  himself,  or  any  claiming 
imder  hun.    R.  1  Co.  1.  b. 

So,  if  a  feoffment  be  made  of  laud  with  warranty,  the  feofiee  shall 
Vol.  in.  B  have 
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have  court-rolls,  &c.  which  concern  the  possession  only,  and  not  the 
title.     1  Co.  1.  b. 

So,  if  the  feofibr  grants  the  charters  to  the  feoffee  by  his  conveyance^ 
the  feoffee  shall  have  them,  though  the  feoffor  be  bound  to  warranty. 
1  Co.  l.b. 

If  a  grant  be  by  indenture,  every  pne  ought  to  have  his  part ;  for 
every  one  who  pleads  it  ought  to  produce  it  fqr  that  which  belongs  to 
him.     Co.  L.  143.  b. 

And,  therefore,  if  only  one  part  be  executed,  it  shall  be  deposited  in 
the  hand  of  a  common  friend.     Co.  L.  143.  b. 

But  if  a  man  makes  a  feoffment  with  warranty,  without  a  grant  of  the 
charters,  he  shall  have  all  the  charters  and  evidences  which  contain 
warranty,  or  are  necessary  to  deraign  the  warranty  paramount,  or  are 
material  for  the  maintenance  of  the  title  of  the  land ;  for  the  feoffee  re- 
lies upon  his  warranty.     R.  1  Co.  l.b.     Co.  L.  6.  a. 

So  the  heir  of  the  feoffor  shall  have  them,  though  he  has  nothing  by 
descent;  for  he  may  be  vouched.     R.  1  Co.  1.  b. 

So  the  feoffor  shall  have  them,  though  the  feoffee,  as  assignee,  may 
vouch  those  who  are  bound  to  warranty  paramount ;  for  he  may  also 
vouch  the  feoffor  if  he  pleases.     R.  1  Co.  1.  b.  (a) 

(B)  Detinue  of  cljarterjat^ 

(B  1.)  When  it  Ues. 

If  a  man  detains  charters,  which  concern  the  inheritance  of  another, 
he  may  have  detinue  of  charters  against  him.  Co.  L.  286.  b.  Vide 
Detinue,  (A).     Vide  Pleader,  (2  X 1, &c.) 

So,  if  he  detains  a  statute,  obligation,  release,  articles  of  agreement, 
testament,  &c.     Reg.  159.  b. 

So  a  man  may  have  detinue  for  any  charters,  which  make  his  tide 
^ure.     F.  N.  B.  138.  K. 

As,  if  A.  lease  for  years,  and  afterwards  confirm  the  estate  to  the 
lessee  and  his  heirs;  the  heir  shall  have  detinue  for  the  lease;  as  well  as 
for  the  deed  of  confirmation.     Ibid. 

If  the  donee  in  tail  die  without  issue,  the  donor  shall  have  detinue 
for  the  deed  which  the  donee  had.     F.  N.  B.  138.  F. 

If  a  feoffinent  be  to  A.  and  B.  and  the  heirs  of  B.,  and  A.  dies;  B. 
or  his  heirs  shall  have  detinue  for  his  deed.     Ibid* 
■  ■■■     ■  ■        «  ■  ■       ■  ■  ■  <     I    ■     I 

(a)  1.  Part  of  an  estate  is  mortgaged  vnth  the  title-deeds;  the  remaining  [>artis 
gold,  with  a  covenant  from  the  vendor  to  the  vendee  to  produce  the  deeds  at  any  Ume 
when  required.    Afterwards,  the  mortgaged  premises  are  assigned  to  the  vendee,  and 
with  them  the  deeds;  who  again  assigns  the  mortgaged  premises  to  another,  without 
mentioning  the  deeds.    Held,  that  as  the  mortgagor  being  owner  still  of  the  other  part 
of  the  premises,  had  as  good  a  right  to  the  deeds  as  the  mortgagee,  since  they  were  not 
assigned,  the  mortgagee  could  not  dispossess  him  by  action.   ST. R. 708.  —  8.  Where, 
unckr  a  sale  conditioned  to  be  void  if  the  vendor  cannot  make  a  good  title,  an  abstract 
.  pf  his  title  is  delivered  to  the  vendee,  the  vendee  has  a  right  to  retain,  and  may  have 
trover  for  it  against  the  vendor,  until  the  matter  is  settled  past  dispute.    2  Taunt.  268. 
—  3,  A.  sells  an  estate  to  B.,  who  pays  part  of  the  purchase-money,  and  the  title- 
deeds  are  deposited  with  C.  to  be  delivered  up  to  B.  when  he  pays  the  r^tdue.    A. 
gets  possession  of  them  a^n,  and  pledges  them  to  D.  for  a  valuable  consideration. 
Held,  that  B.,  on  tendenng  the  remmnder  of  the  purchase-money,  is  entitled  to  re- 
cover the  deeds  from  D.    i  Man.  414.    6  Taunt.  12. 

So 


Detinue  qf  charters.  S 

So  the  issue  in  tail  shall  have  detinue  against  the  discontinue^^  for  the 
deed  of  entail.    F.  N.  B.  138.  H. 

Detinue  of  charters,  bailed  or  found  in  the  life  of  the  ancestor,  ought 
to  be  brought  by  the  heir,  and  not  by  the  executor  or  administrator. 
F.  N.  B.  188. 1. 

And  it  may  be  brought  by  the  heir,  thou^  he  has  not  the  land ;  as  if 
A.  being  enfeoffed  with  warranty,  enfeofi  d.  with  ^warranty ;  the  heir 
of  A.  may  have  detinue  for  the  deed  of  the  fii^  feoffment.  P.  N.  B* 
1S8.  JL. 

So  the  heir  of  the  disseisee  may  have  detinue  for  the  charters^  before 
cntxy.     F.N.  R1S8.  L. 

(B  2.)  What  shall  be  the  proceeding. 

Detinue  of  charters  concerns  the  real^,  and  therefore  shall  be  brought 
only  in  C.  B.     F.  N.  B.  138.  3.  C.     R^.  159.  b. 

Or  in  the  coun^  by  justicies.     F.  N.B.  138.  B.     Reg.  159. 

And  if  it  be  brought  in  B.  R.  or  any  other  cour^  a  stq>er$edeas  lies* 
F.  N.  B.  138.  C. 

There  shall  be  summons  and  severance,  as  in  other  real  actions.  Co. 
L.  286.  b. 

But  a  capias  does  not  lie,  nor  process  to  ouUawry,  as  in  detinue  for 
goods.     Co.  L.  286.  b. 

The  declaration  in  detinue  for  charters  ought  to  be  certain,  as  well  as 
detinue  for  goods.     Vide  Pleader,  (2  X  2.) 

And,  therefore,  it  ought  to  shew  the  certainty  of  the  charters  de- 
manded^ and  what  lands  they  concern,  except  where  they  are  in  a  bag 
sealed,  or  a  chest  locked,  ana  then  it  is  not  pecessary.  Co.  L.  286.  b. 
R^.  160.  a. 

So  it  ought  always  to  mention  tl^e  certain  number.  Reg.  159.  b. 
160.  a. 

And  if  they  are  in  a  chest  or  bag  sealed,  it  may  also  mention  the  cer- 
tainty, if  it  l>e  known.    Bro.  Elnt.  148. 

At  least  it  is  proper  to  describe  one  of  the  charters  with  certainty, 
if  it  may  be,  and  then  the  defendant  cannot  wa^  his  law.  Co.  L.  286.  b. 

But  if  the  declaration  mentions  the  bag  to  he  sefiled,  or  the  chest  to 
be  locked,  it  is  sufficient,  though  it  be  not  so;  for  it  is  not  traversable. 
Reg.  160.  a. 

(B  3.)  Hea  in  detinue  for  charters. 

To  detinue  for  charters  the  defendant  may  plead  touts  temps  prist* 
Vide  Pleader,  (2  X  8,  &c.) 

So  the  defendant  may  plead,  that  the  charters  wer^  delivered  by  the 
plaintiff  and  a  stranger  iequa  mantis  upon  couditioiis  which  he  knows 
not  whether  they  are  performed,  and  pray  that  the  stranger  may  be 
warned     Vide  Pleader,  (2X8.) 

Vide  Pleader,  (2  Y  6.) 

Ol^  tffmttM  tu  anotodi  to  et){OeiKe.    ^^de  EvidencEi  (B  1,  &c.) 
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Vide  Merchant,  (£  2,  &c.) 

B  2  CHASE. 


<.  *  ) 

CHASE. 

(A)  iTore^t 

(A  1.)  What  shall  be.  p.  5. 
■  (A  S.)  Who  shall  have  it.  p.  5. 

(B)  €()aKe* 

What  shall  be.  p.  6. 

(C)  jparli.  p.  6. 

(D)  mxcmu  p.  7. 

(E)  OBea0t0  of  tlie  fi)re0t,  anD  c{ia0e*  p.  7. 
(^)  'ZweXA  of  tf)e  toarren.  p.  8. 

(6 1.)  (^eerst  of  a  foreist  p.  8.   - 

(G  2.)  Perambulation,  p.  9>  ■ 

(H)  taunting  or  Imtoiiing  in  a  fore0t. 

(H  1.)  Who  may  do  .it  p.  9. 

(H  2.)  Who  not.  p.  9. 

(H  3^  By  whom  a  licence  may  be  given,  p.  10. 

(H  4.)  How  hunting,  &c.  there  sSall  be  punished. 

p.  10. 
(H  5.)  By  action  at  common  law.  p.  11. 

<1)  Ci)e  purlieu  of  a  fore0t. 

(I  1.)  What  «hall  be*  p.  11. 

(I  S.)  Who  may  hunt  within  a  purlieu.  — -  The  owner 
of  the  soil.  p.  12. 

(K) .  Common  nuteaiwe.  p.  is. 

(L)  purpwiBfture.  p-  is. 

(M )  dDtlier  orfftnnjK  in  t^  fmiAU  p^  is. 

Keeping  of  dogs  not  expeditated. 

(N)  (DDajKte. 

(N  1.)  In  cutting  of  vert  or  covert  —  What  shall  be 

vert.  p.  15. 
(N  2.)  When  tnitting  it  is  restrained,  p.  15. 
(N  S.)  When  not  p.  16. 
(N  4.)  What  other  privileged  the  owner  shall  have. 

p.  16. 
(N  5.)  Pnvilege  of  the  king  in  the  wood  or  land  of 

a  stranger,  p.  17* 
(N  6.)  In  his  own  wood  or  land.  p.  17* 
(N  7.)  Inclosing  of  wood.  p.  17- 
(N  8.)  Waste  in  4estruction  of  the  vert  p.  18. 
(N  90  In  assarting  of  his  land. 
(N  10.)  How  waste  shall  be  puniished.  p.  19* 

(O)  Privilege 


n* 


Forest.  •  & 

(O)  privilege  toftfiin  a  fdmct 

(O  1.)  By  agistment  p.  19* 

(O  2.)  By  pawnage.  p.  19.  * 

(O  8.)  By  Gommonw^^^When  allowed,  p.  !30* 

(O  4.)  When  not  p.  20. 

(P)  Cte  iato0  of  tbe  forest  p.  21. 
(Q)  €)WteriBf  of  rte  f6ri0t. 

^     ^XQl.)  Justice. in  ey;>e.  p.  21. 
(Q  «.)  Vefdefor.  p.  21. 
(Q  S.)  lUgarder.  p.  21. 
(Q4.)  Forester,  p.  22. 
(Q5.)  Woodwanl  p.  22. 
(Q  6.)  Agistor,  p.  22. 

(R)  Clie  coucttf  Of  tt)e  forejoft 

(R  1.)  The  justice-seat  p.  22. 
(R  2.)  The  swainmote,  p.  24. 

(A)  JFore0t. 

(A  1.)  What  shall  be. 

A  forest  is  a  place  of  wood  and  pasture  distinguiBlied  meti$  Sf^  bundis 
for  the  custody  of  beasts  and  birds  of  the  forest,  {vizs  hart,  hind, 
hare,  boar,  and  wol^)  the  chase,  (viz.  buck,  doe,  fox,  martron,  and 
roe,)  and  the  warren,  (viz.  bare,  coney,  pheasant,  and  partridee,)  and 
replenished  with  vert  and  venison,  for  the  preservation  of  whidi 
peculiar  laws,  privileges,  and  oflBcers.  belong.  Manw.  40.  4  Inst. 
289.  298.  ^ 

A  forest  comprehends  in  it  a  chase,  park,  and  warren.     M^hw.  52* 

And  may  be  made  by  act  of  parliament,     4  Inst.  301. 

Or  the  king,  by  commission  to  the  sheriff  or  commissioners,  may 
<mler,  that  they  inake  a  perambulation  in  such  a  country,  and  so  mum 
as  appears  to  be  convenient  for  a  forest,  diat  they  surround  it  by  meert 
and  bounds.     Manw.  57* 

And  upon  the  return  of  such  a  commission  into  chancery,  the  king 
may  issue  a  writ  to  the  sheriff  reciting  the  former  commision  and  reh 
turn,  and  commanding  him  that  he  proclaim  it  throughout  the  coun« 
tiy  to  be  a  forest.     Manw.  59. 

And  if  after  a  writ  to  proclaim  it,  and  a  return  of  it,  the  king  grant 
proper  officers  and  courts,  it  commences  a  forest.     Manw.  60. 

So  the  king  may  claim  a  forest  by  prescription.    4  Inst.  301. 

And  it  may  be  claimed  by  prescription  in  the  lands  of  a  subject, 
for  it  might  have  a  lawful  commencement.    Ibid. 

(A  2.)  Who  shall  have  it. 

But  none  can  make  a  forest,  except  the  king.    Manw.  71.. 

So  the  king  cannot  make  a  forest  in  the  lands  of  a  subject  without 
his  consent.    4  Inst.  301.     Semb.  cont.  Manw.  6B. 

And  it  is  not  proved  a  forest  by  being  called  a  forest  in  records,  &c. 
but  by  having  courts,  and  officersi  &c.     4  Inst.  298.  R.  12  Co,  22. 

B3  So 
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So  by  the  st.  16  Car.  16.  the  meers^  limits^  bounds,  &c.  of  everjr 
forest  shall  not  extend  beyond  what  were  taken  to  be  so  20  Jac.  1. 

And  no  place  shall  be  taken  to  be  forest  or  within  a  forest  where 
no  justice  seat>  swainmotei  or  court  of  attachments  had  been  held, 
▼erderors  chosen,  or  regard  made  within  60  years  before  the  reign  of 
Charles  1. 

Yet  the  kine  may  by  express  words  srant  a  forest  to  a  subject.  Co. 
L.  233.  a.     Manw.  72.  75.  per  two  Judg.  cont.  1  Rol.  112. 

And  by  such  grant  of  a  forest  cum  omnibus  incidentibus,  appendiciisf 
4*  pertinentiis^  uie  subject  shall  have  the  forests  with  all  courts,  and 
officers,  except  the  justice  in  eyre.  Manw.  76*78.  81.  R.  2  Cro. 
155.     1  Bhl.  296. 

So  by  express  words,  the  king  may  grant  to  a  subject  to  have  jura 
regalia  to  make  a  justice  in  eyre,  &c.     Manw.  76. 

But  if  a  forest  be  parcel  of  a  manor,  by  a  grant  of  the  manor  cum 
pertinetUits  to  a  subject,  the  forest  does  not  pass.     R.  Pal.  60. 92. 

(B)  Cljajafe* 

What  shall  be. 

A  chase  is  the  same  liberty  as  a  park,  save  that  it  is  not  inclosed^ 
Manw.  52. 

And  therefore,  a  chase  has  no  officers  or  courts,  as  a  forest  has.  Ibid. 

And  offenders  there  shall  not  be  punished  by  the  laws  of  the  forest^ 
but  by  the  common  law,  or  statutes.     Ibid. 

A  jn*ee  chase  may  be  claimed  by  grant,  or  prescription.     I  Rol.  112. 

It  may  be  claimed  in  his  own  wood,  as  appurtenant  to  his  manors 
4  Inst.  S18. 

Or  within  a  forest.    Jon.  278. 

So  by  prescription,  it  may  be  in  the  soil  of  another. 

It  may  be  claimed  for  red-deer  by  special  licence.    Jon.  278^* 

If  the  king  makes  a  commission  to  inclose  a  forest,  and  it  be  pro-^ 
claimed  a  forest,  it  shall  be  only  a  diase  till  the  proper  officers  and 
courts  are  granted.     Manw.  60. 

If  the  king  grant  a  forest  to  a  subject  without  the  words,  to  hare 
courts  and  officers  of  a  forest ;  it  shall  be  only  a  chase  in  the  hands  of 
a  subject.     Manw.  80.     R.  2  Cro.  155.     D.  Pal.  89,  90. 

But  none  can  make  a  chase,  or  a  park  within  his  own  land,  or  else- 
wl^ere,  without  the  king's  grant.     Manw.  SB.     2  Inst.  199. 

And  if  he  does  so,  a  quo  warranto  lies.     Manw.  S6, 

So  the  owner  of  a  chase  shall  be  fined,  if  he  kill  a  beast  of  the 
forest,  or  re&se  to  drive  back  a  beast  of  the  forest  out  the  chase. 
Jon.  278. 

(C)  parli- 

A  park  is  a  territory  inclosed,  which  has  a  privilege  for  beasts  of 
chase,  by  prescription,  or  the  king's  grant.  Co.  Lit.  233.  a.  2  Inst. 
199.     Bridg.  26. 

And  it  may  be  within  his  own  soil. 

Or  by  the  licence  of  the  king,  or  the  owner  of  the  forest  within  the 
limits  of  a  forest.     Manw.  85.  89.  90.     Bridg.  26. 

But  such  as  would  purchase  a  new  park  or  warren  should  sue  a 
writ  of  ad  quod  damnum  out  of  chancery;  and  the  inquests  shall  be  re- 
turned 
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torned  into  the  exchequer,  and  if  they  pass  for  him  that  purchased  the 
wiitj  he  shall  make  fine  for  having  the  park  or  warren,  and  it  shall  be 
certified  to  the  chancellor  or  his  deputy  that  he  take  a  reasonable  fine 
iherefbre  and  afterwards  make  delivery,  St.  27  £d.  1.  st.  1.  de  liberta^ 
iibus  perquirendis. 

And  if  such  park  in  a  forest  be  laid  down  for  several  years,  it  may 
afterwards  be  inclosed  de  wwo.     Manw.  82.     R.  2  Cro.  156. 

And  the  owner  of  the  park  mav  kill  any  beasts  which  he  finds  in 
his  park,  though  they  come  out  of  the  forest.     2  Cro.  156. 

But  a  park  within  a  forest  ought  to  be  inclosed,  to  prevent  beasts  of 
the  forest  from  coming  into  it.     Manw.  90.     R.  Bridg.  26.  * 

And  the  owner  may  dispark  his  park,  if  he  grants  or  destroys  all 
the  venison,  vert,  or  inclosure.     R.  Cro.  Car.  60. 

(D)  (CQiarren. 

A  free  warren  is  a  privilege,  which  a  man  claims  by  grants  or  pre- 
scription, to  have  beasts  of  a  warren  in  his  land,  or  demesnes,  ita 
quod  mdlus  irUret  adjitgandum  vel  capiendum  quod  ad  warrennam  per^ 
tinet.     2  Rol.  812.  1.  5.  to  20. 

A  warren  is  a  privil^e  distinct  from  the  land,  and  by  a  lease  of 
the  land,  without  more,  does  not  pass.     Dy.  80.  in  marg. 

Nor,  by  an  alienation  of  the  land,  without  saying,  cum  pertinentiis, 
Dy.  80.  b. 

Or  if  it  be  said,  cum  pertinentiis^  where  he  has  a  warren  by  grant, 
not  by  prescription.     Dy.  80.  b.  in  marg. 

So  it  may  be  granted  or  claimed,  within  a  free  chase  of  the  king, 
4  Inst.  298.     12  Co.  22. 

And  the  grantee  may  there  build  a  lodge  upon  his  own  inheritance. 
4  Inst,  298. 

So  it  may  be  claimed  in  a  forest  of  the  king.  R.  Manw.  81.  R.  2 
Oo.  1 55.    Jon.  280.  296. 

And  though  it  have  not  been  used  for  many  years,  the  prescription 
shall  not  be  destroyed.    Manw.  81.    2  Cro.  155.  Vide  Liberties,  (C  2.) 

If  there  be  a  warren  by  charter  within  his  manor,  he  may  make 
burrows,  and  build  a  lodge  in  any  part  of  the  manor  de  novo.  Manw. 
82.     12  Co.  22.     R.  2  Cro.  156. 

If  it  be  claimed  by  prescription,  he  ought  to  make  them  in  the  an- 
tient  place.     Ibid. 

But  a  man  cannot  prescribe  for  a  warren  in  the  lands  of  a  stranger^ 
whidi  are  not  within  his  seigniory.     2  Rol.  265. 1.  52. 

And  if  the  king  grants  to  B.  a  warren  within  his  manor,  he  shall 
have  it  only  in  we  demesnes,  not  in  the  land  of  the  freeholders. 
Cro.  El.  463. 

So  none  can  make  a  warren  in  his  own  land  without  the  king's  li- 
cence, because  he  cannot  appropriate  to  himself  ^^a;  natunej  which 
urenuUitis  in  bonis.    2  Rol.  812.  1.  25.     11  Co.  87.  b.     2  Inst.  199. 

(£)  1B^eajeit0  Of  tt)e  forestjof,  anti  cija^e. 

* 

There  are  five  beasts,   which  are  properly  beasts  of  forest,    or 

venary;  viz.  the  hart,  hind,  hare,  boar,  and  wolf.  Manw.  91. 
8  Co.  158.  b. 
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The  hart  is  so  named  when  iiji  his  sixth  year,  being  called  in  the 
first  year^  hindcalf,  or  calf,  in  the  second  brocket,  in  the  third  spayard, 
in  the  fourdi  stacgart,  in  the  fifth  stag,  in  the  sixth  hart.     Manw*  98. 

After  being  chased  by  the  king,  it  is  an  hart  royal;  and  if  a  pro- 
clamation goes  for  his  return  to  the  forest  after  the  chase^  a  hart  royal 
proclaimed.     Manw.  99. 

The  hind  in  the  first  year  is  called  cal^  in  the  second  brocket's 
sister,  in  the  third  a  hind.    Manw.  100. 

Hi&hare  is  a  leveret  in  the  firsts  an  hare  in  the  second,  and  a  great 
hare  in  the  third  year.     Ibid. 

The  bdar  in  the  first  year  is  a  pi^  of  the  sounder,  in  the  second^  an 
hpg,  in  the  third  an  hog  stear,  in  me  fourth  a  boar.    Ibid. 

So  there  are  prcfperlj  five  beasts  of  chase,  or  park;  viz.  buck,  doe^ 
fox,  martron,  and  roe.     Manw.  94.     Co.  L.  2SS.  a.     8  Co.  1S8.  b. 

Every  beast  of  forest  and  chase  is  properly  called  venison  {venatio). 
Manw.  111. 

And  therefore,  if  any  kill  an  hare  within  a  forest,  he  shall  answer 
for  a  trespass  upon  the  venison  of  the  forest.     Ibid. 

And  every  trespass  to  the  forest  is  to  the  vert,  or  venison.  Manw. 
112. 

(F)  'Btam  of  tde  toarrrn. 

< 

So  beasts  of  warren  are  properly  two;  viz.  hare  and  coney.  Manw.  95. 

But  Co.  L.  233.  a.  names  a  roe  to  be  a  beast  of  warren.  Hare  and 
coney  are  named.    8  Co.  138.  b. 

The  fowk  of  warren  are  only  pheasant  and  partridge.  Manw.  95. 
8  Co.  138.  b. 

But  volucres  campesires,  as  quail,  raile^  &c.  and  silvfstreSf  as  wood- 
cock, &c.  and  aquatiles,  as  heme,  mallard,  &c.  are  also  named  fowls 
of  warren.     Co.  L.  233.  a. 

But  the  lord  of  a  manor  may  prescribe,  for  himself  and  his  tenants, 
to  take  fowl  in  the  warren  of  another.     R.  3  Mod.  246. 

So  he,  who  has  a  warren  in  a  forest,  must  keep  it  well  inclosed,,  that 
the  conies  do  not  escape  into  the  forest.    Jon.  296. 

(G 1.)  q^eero  of  a  fott$u 

Every  forest  and  chase  ought  to  be  distinguished  by  meers  and  limits, 
without  which  it  cannot  be  ia  forest.  Manw.  48.  128.  4  Inst.  289. 
317,  318. 

And  the  meers  are  parcel  .of  the  (forest. .    Manwi  131. 

And  by  the  st.  de  ass»  4*  cons*Jbr.  6  Ed.  1.  Omnes  metafaresta 
sunt  Integra  domino  regi.     Manw.  130,  131. 

And  therefore,  eveiy  beast  of  forest  killed  in  the  highway,,  river,. &c. 
being  the  meers  of  the  forest,  shall  be  an  ofience  of  the  same  nature  as  if 
he  waa  killed  within  the  forest.    Manw.  131. 

But  the  king  has  no  other  interest  in  the  soil  of  such  highway,  &c. 
but  that  arising  from  the  jurisdiction  of  the  forest.    4  Inst.  318. 

And  there  are  two  kinds  of  metes  and  bounds,  the  oiie  inclusive 
as  to  jurisdiction,  such  as  highways,  &c.  the  other  exclusive  in  that 
respect,  as  churches,  church-yards,  chapels,  mills,  houses,  trees,  &c. 

which 
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ivhicfa  bound  the  forest,  but  are  not  within  the  jurisdiction.  4  lost^ 
SJS. 

But  a  manor,  land,  wood,  &a  within  the  meers  of  the  forest,  by 
the  king's  charter  may  be  exempted  out  of  th^  regard  of  the  forest. 
Manw.  138. 

Yet  it  shall  not  be  exempted  by  prescription ;  for  by  the  St.  6  Ed.  1. 
meers  are  established,  and  there  can  be  no  prescription  since.  Jon*  27 1* 

(G  2.)  Perambulation. 
When  a,  perambulaiionejacienda  lies,  vide  Pleader,  (S  O.) 

(H)  l^unting,  or  {jato&ing  in  a  fotzftt. 

(Hi.)  Who  may  dp  it. 

None  can  hunt,  or  hawk  within  a  forest,  except  the  king^  or  by 
the  king^s  warrant  or  authority.    But  the  king  himself  may  .do  it; 

So  by  charta  de  foresta,  9  H.  11.  an  arcnbishop,  bishop,  earl,  or 
baroQ  coming  to  the  king,  at  his  command,  or  in  return  by  a  forest, 
may  take  and  kill  one  or  two  deer  there  by  view  of  the  foi^ester,  or^-if 
he  be  absent,  he  shall  blow  an  horn. 

So  every  one  who  has  a  licence  from  theking  or  a  subj^  tO'htdit^  fta 
within  his  forest,  chase,  paric,  &c.  may  do  it.    Manw. 

Though  the  licence  be  only  by  parol.     Manw.  289. 

So^  if  he  is  entided  to  have  a  deer,  &c.  as  a  fee  incident  to  hia  office; 
for  that  is  ailioence  in  law;     Manw.  285. 

So  every  one^  who  has  a  grant  or  charter,  of  the  king,  fdlotiTed  in  the 
eyre  for  hunting  or  hawking  within  a  forest.    Manw.  275. 

And  If  the  licence  be  for  hunting,  killing,  and  canying  away^  he  may 
hunt  there  mth  servants  and  others ;  for  he  has  an  interest  in  the  thing. 
Manw.  278.     R.  IS  H.  7.  IS.  a.  b.  ,    , 

So,  if  he  has  a  warrant  to  a  forester,  &c.  to  deliver  him  a  buck^  he 
may  with  himself  and  servants  hunt  the  buck  with  the  forester.  Manw. 
279.     R.  IS  H.  7.  IS.  a. 

If  he  has  a  licence  for  him  and  his  servants  to  hunt  at  his  pleasure, 
he  may  also  kill  and  carry  away ;  for  the  licence  for  the  servant  imports 
an  interest  in  the  thing.    Manw.  279,  280. 

(H  2.)  Who  not 

But  none  can  hunt  or  hawk  within  a  forest  without  the  king's  an* 
thorily.     Manw.  275. 

Though  it  be  within  his  own  land,  or  manor  in  the  forest.  Manw. 
276. 

So  every  one  who  receives  within  a  forest  a  malefiu^tor  in  the  forest 
or  venison  of  the  king,  knowing  him  to  be  so,  wUl  be  a  principal  tres- 
passer.   4  Inst.  S]  7. 

So  a  bishop  or  baron  cannot  hunt  there,  except  in  his  journey  to  the 
king,  by  his  command,  and  in  view  of  the  forester,  or  when  .he  sounds 
ao  horn.    Manw.  276. 

So  an  officer,  who  is  entitled  to  a  deer  for  his  fee,  &c.  must  have  a 
warrant ;  and  if  the  forester,  &c.  refuse  or  omit  to  deliver  it,  he  may  hunt 

13  •  by 


^ 


10  CHASE. 

by  himself  and  his  servantSj  but  not  before  serving  the  warrant  upon 
the  forester.     Manw.  284. 

So,  if  any  one,  who  has  the  king's  licence  or  warrant,  does  not 
pursue  his  Ucence,  it  will  be  a  trespass  ab  initio,  Manw.  277.  280. 
288.. 

As^  if  the  licence  be  for  killing  a  buck,  &c.  he  cannot  kill  another  deer. 
Manw.  277. 

If  it  be  only  for  killing,  he  cannot  afterwards  carry  it  away.  Manw. 
277. 279. 

If  it  be  to  a  knight,  &c.  for  hunting,  without  more,  he  cannot  hunt 
'with  his  servants  or  other  company;  for  it  is  a  matter  of  pleasure  only. 
Manw.  278.  R.  13  H.  7-  13.  b. 

Or  for  hunting  and  killing  for  the  honour  of  the  owner.     Manw. 

277. 

Nor  can  he  assign  his  licence  to  another.     Manw.  278, 279. 

So  a  licence  for  hunting  in  a  chase,  park,  or  warren  must  be  pursued 
in  the  very  manner.     Manw.  277,  &c.    . 

(H  3.)  By  whom  a  licence  may  be  given. 

So  none  can  hunt,  &c.  within  a  forest,  unless  he  has  a  licence  from 
the  proper  person ;  for  a  licence  from  the  forester,  keeper,  &c.  does  not 
avail.     Manw.  281. 

But  the  licence  must  be  by  the  king  himself.     Manw.  280, 281. 

Or  by  prescription,  which  supposes  a  grant  of  the  king ;  ^s  where 
an  dfficer  has  a  buck,  8cc.  as  a  fee. 

So  justices  in  eyre  may  ^ve  licence  to  any  to  hunt,  &c.  within  his  own 
manor,  or  land  in  the  forest.     Manw.  281. 

So  a  man,  who  by  a  charter,  or  grant  of  the  king,  has  authority 
within  a  particular  part  of  the  forest,  may  give  licence  to  another  within 
such  precinct.     Ibid. 

So,  if  a  subject  has  a  forest,  he  may  license  another  to  hunt,  &c.  in 
it.     Ibid. 

(H  4*)  How  hunting,  &c.  there  shall  be  punished. 

By  the  const.  Canuti.  22,  23,  24,  25,  (which  are  suspected,  4  Inst. 
320.)  the  penalty  of  hunting  in  a  forest  was  10  5.  for  a  freeman,  double^ 
for  killing,  in  another  man  double,  in  a  villein,  death.     Manw.  3. 

By  the  st  ch.  defor.  9.  H.  3.  10.  no  man  shall  lose  life  or  member 
for  lulling  our  deer;  but  if  taken  therewith  and  convict  for  taking  our 
venison,  he  shall  make  grievous  fine ;  or,  if  he  hath  nothing,  he  shall  be 
imprisoned  a  year  and  a  day,  and  then  delivered,  if  he  can  find  sufficient 
sureties,  otherwbe  abjure  the  realm. 

By  the  st.  de  tnal.  in  parcisy  3  Ed.  1.  20.  if  any  be  attainted  fort  res- 
pass  in  parks  and  ponds  at  the  suit  of  the  party,  large  amends  shall  be 
made,  three  years  imprisonment,  fine  at  the  king's  pleasure^  and  surety 
not  to  ofiend  after ;  if  not  able  to  fine,  or  find  surety,  he  shall  abjure, 
&c. 

If  none  sue  within  a  year,  the  king  shall  have  the  suit. 

So  by  or d,  for.  6  Ed.  1.    Si  quis  ceperit  feram  sine  warranto  in 
/oresta,  arrestetur^  S^c.  infra  metas  forested^  et  non  ddiberetur  sinepne-' 
cepto  domini  regis^  vel  capitalis  jmticiarii  forests.     Manw.  291. 
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And  therefore^  every  one  taken  in  the  manner  within  a  forest  may 
be  arrested  by  the  forester,  and  imprisoned  till  delivered  by  an  homine 
repl^iandoj  or  a  precept  of  the  justice  in  ejrre.     Ibid. 

And  if  bail  ^be  given  upon  the  homine  replegiando^  or  such  precept, 
he  may  afterwards  be  indicted  and  fined  at  the  discretion  of  the  chief 
justice  of  the  forest,  and  imprisoned  till  payment  of  the  fine^  and  giving 
surety  for  his  good  behaviour  in  the  forest  thenceforth.     Manw.  293. 

So  he  may  be  arrested  within  the  forest,  and  imprisoned,  if  found 
in  hunting  there,  though  he  takes  or  kills  nothing.  ^  Manw.  291. 

So  if  he  be  found  in  the  manner  in  any  respect,  viz.  stable  stand, 
dogdraw^  blackbear,  or  bloody  hand.    Manw.  292. 

As  if  he  be  taken  with  a  gun,  dog,  &c.  to  kill  deer.    Ibid. 

Or  after  killing  it  pursue  with  a  dog,  carry  it  on  his  back,  or  be 
d  with  bloo^  though  he  be  not  seen  in  hunting.     Ibid. 

So  if  he  enter  with  intent  to  hunt,  and  if  found  with  a  bow,  dog,  8lc 
though  he  does  nothing;  for  the  will  is  taken  for  the  deed.    Ibid. 

But  the  chief  justice  in  eyre  by  his  warrant  to  a  messenger  cannot 
apprehend  any  accused  upon  oath  before  him  of  hunting  in  the  forest^ 
if  he  be  not  indicted,  nor  found  in  the  manner.     R.  Carth.  78. 

(H  5.)  By  action  at  common  law. 

So  for  hunting  in  a  chase  of  the  king,  or  of  another^  he  may  be  sued 
fay  «n  action  at  common  law.    F.  N.  B.  67.  D. 

So  for  hunting  in  a  forest,  park^  &c. 

So  for  hunting  in  his  close,  and  killing  a  deer  there.  10  H.  7. 
6*  b.  SO.  a. 

And  the  plaintiff  shall  recover  damages  for  the  value  of  the  deer, 
tfaou^  no  value  is  mentioned  in  the  declaration,  as  well  as  for  entering 
his  dose.     10  H.  7.  6. 

So  for  hunting  in  a  park,  he  may  be  sued  within  a  year,  by  an 
action  upon  the  st.  W.  1.  20.  de  malefactoribus  inparcis*  Reg.  80.  b. 
111.  b. 

And  by  the  king,  after  a  year  and  a  day.    Reg.  80.  b. 

And  the  plaintiff  may  sue  for  trespasses  in  several  parks  together. 
R.  13  H.  7.  12.  b. 

But  an  action  does  not  lie  upon  this  statute,  except  for  hunting  in 
ancient  parks.    By  the  better  opinion.     Dal.  60. 

Nor  for  hunting  in  a  forest  or  chase.     Semb.  Reg.  80.  b. 

So  to  tre^ass  in  a  park,  the  defendant  may  plead  a  feoffinent,  &c. 
to  A.  before  the  trespass,  and  that  he  by  the  command  of  A.  hunted^ 
&c.     IS  H.  7.  IS.  a. 

A  licence  by  the  plaintiff  to  &.  and  the  defendant  as  his  servant  with 
the  parker  took  it.     Ibid. 

(I)  Cfje  purlieu  of  a  forest. 

(1 1.)  What  shall  be. 

Purlieu  or  pourluy,  is  a  contraction  or  corruption  of  the  word 
pouraUeey  which  imports  a  perambulation.     Manw.  S65. 

For  ifi  the  time  of  H.  2.  R.  1.  and  John,  many  lands  adjoining  to 
the  king's  forests  were  incroached  within  the  forest,  which  by  charta 
deforestd  1.  3.  made  17  John,  and  confirmed  9  H.  S.  were  to  be  dis- 
afforested. 


1«  CHASE. 

affi>rested^  and  afterwards  by  perainbiilAtidns  made  in  the  time  oPEdw.  I  • 
and  Edw.  3.  disafibrested;  and  the  lands  so  disafforested  are  named  the 
purlieu  or  ponralUe.    Manw.  819.  to  SOS.  {b) 

Ahd  therefore^  the  purlieu  of  a  forest  is  land  adjoining  to  a  forest 
known  by.  meers  immoveable  upon  recotd,  whidiwtts  withm  the  fiyrest, 
but  is  now  disafibrested.    Manw.  318.  " 

And  the  purlieu  is  exe^ipt  from  the  folnedt;  for  it  is  infra  meiaSfTiot 
infraregariP  foraUt*    Mm^.  87* 

The  owner  mi^cut  down  his  wood,  plotigh  b^  ilApr<ytre  hk  lahd^' 
without  lioenoe. 

But  by  ch.  defer,  a  H.  3«  l.foresiaquas  H.  2.  t^ffbrestHoitj  ifc.  dd 
dampmm  iUhts  et^t»  boscus^  ^»  Jmt^  dei^ffbresieniur. 

AaA  therefore  the  purliea  was  disafibrested  oidy  tor  Hit  benefit  ofthe 
owner,  and  as  to  otherd,  it  remains  within  the  forest    Manw.  366*  (e\ 

And  the  owner  may  suffer  his  wood  to  be  now  within  the  forest. 

So  beasts  of  the  forest  may  haunt  within  the  pui*lieu,  and  none  can 
chase  them,  there^  but  the  owner  of  the  soil. 

And  the  owner  of  the  soil  cannot  kill  them.    Jon.  878. 

(I  2.)  Who  may  hunt  within  a  purlieu.— The  owner  of  the 

soil. 

The  owner  of  the  land  or  wood  within  a  purlieu,  may  hunt  with 
dogs  beasts  of  the  forest  found  in  his  soil,  towards  the  forest  ;Vso  that 
he  does  not  forestall,  or  fbreset  them  in  their  return. 

And  if  he  finds  them  in  his  own  soil,  he  may  chase  them  towards 
the  forest  by  the  land  of  others. 

And  every  owner  of  land  within  a  purlieu  may  chase  them  towards 
th^  forest  with  a  small  dog. 

So  if  he  be  a  purlieu  man,  viz.  if  he  have  a  freehold  of  405.  per 
annum  within  the  purUeu,  he  may  chase  them  with  a  greyhound,  or 
bigger  dog.     Manw.  371* 

And  he  may  kill  them,  before  they  pass  the  limit,  or  brink  of  the 
forest. 
.   And  he  may  take  the  deer,  &c.  killed  to  his  own  proper  use* 

So  if  a  dog  &sten  upon  a  deer,  &c.  before  she  gains  Jilum  foreUct^ 
and  she  drags  the  dog  into  the  forest,  and  there  is  kuUed,  die  owner  may 
pursue,  and  take  the  deer  out  of  the  forest 

So  if  a  purlieu  man  pursue  deer  towards  the  forest,  and  by  an  hom^ 
&c.  call  off  his  dogs  before  they  enter  into  the  forest;  he  is  no  trespasser, 
though  the  dog  pursue  and  kiU  the  deer  within  the  forest,  if  he  himself 
does  not  enter  the  forest,  nor  take  the  deer. 

But  a  man,  who  has  land  within  a  purlieu,  cannot  by  gun,  cross-bow, 
hay,  or  other  engine,  forestall  or  foreset  the  beasts  of  the  forest  in  their 
return  to  the  forest.     Manw.  384.  373. 


ifi)  There  is  a  distinction  between  fioicf^itftt  and  powraUie:  the  former  meaning  the 
place  disafforested  and  exempted,  the  latter  being  the  perambulation  by  which  the 
disaflforestation  is  made.    4  Inst.  503^ 

(c)  But  the  words  ad  damnum  tOtttf,  &c.  were  added  only  to  ahew  the  unlawfolneM 
of  the  affitf^tation ;  in  the  9d  chap,  which  relates  to  the  afforestations  in  the  reigns 
of  R.  1.  and  king  John,  these  words  do  not  appear,  and  consequently  these  latter 
aftbrestations  are  made  void  as  to  all  men ;  and  if  the  former  be  not  so,  a  distinction 
uiust  be  maintained  between  the  two  claesce.    4  Inst.  J03. 

Nor 


%•••• 


Other  qffemesi  in  the  forest  IS 

)Nor om^iie kiU.uosQBflonaUe.gaiiiie  witfiiii  the {miiisii(  -asa  deer  of 
ADtler  m  wiater^  or  doe  in  summer.    Manw.  S84. 

,Nbr..iit  aa  vunseaioivible  tiip^;  a&  in  tb^  m^X^  .Qt  die  tixminico. 
Manw*.^0.  .  .  ' 

Nor  in  the  fence-month,  which  heganA  fifteen  days  belinre  midsummer, 
and  ends  fifteen  days  after  midsummer.    Manw.  3^1. 

Nor  above  three  days  in  awed^.     Manw*  381,  2. 

Nor  within  forty  days  a(ter  the  king  has  miade  a  genend  hualing 
within  the  adjoining  forest    Manw.  382,  9. 

Or  within  fi)rty  &ys  before  the  time  proclaimed  for  die  king's  hunt- 
ing within  the  forest.     Manw.  383. 

Or  during  the  time  when  an  officer,  of  the  forest  is  in  the  execution 
of  a  warsant  for  taking  a  deer^  &c.  within  the  forest  adjoining.    Ibid. 

So  he  can  hunt  only  with  his  own  servants  within  tibe  purlieu,  and 
notwith  other  company*    Manw.  ^%2. 

4 

(K)  (Tommon  iitiiMnce. 

So  ainr  thing,>whiich  will  be  a  nuisance  by  hiw,  if  .done  out  of  the 
forest,  if  it  be  done  within  it,  will  be  a  nuisance  to  the  forest. 

As  if  one  erect  cottages  there  withput  licence ;  though  it  be  for  the 
poor  of  .ths.parish.    Jpn..it69< 

If  he  incloses  a.lane  within  the  forest*    Ibid. 

If  h^  »^ets  up  a  ferry,  where  none  wa^  bfifixe.;  for  tbe^deer  may  be 
the  more  easQy  carried  away.    Jon.  274f. 

If  he  carries  a.gon.inthe.forest  with  intent  to  kill  deer*    Jon.'275« 

\0r  09mea}s  the  killing.    Ibid. 

If  .he  bums  hj^thy  fur^K,  &c.  within  the  foreiU    Jon.  -276. 

If  he  builds,  a  walU  whereby  the  highway  is^straitened* .  Jon»  277* 
unless  it  qppear |i^  ministros  foresUe  quod.tgt  campetcns passaghm* 

ff  beasts  damage  the  wood  of  B.  within  a  forest^  though  B.  ought 
to  mf^int*""  the  fence;  for  the  owner  of  the  beasts  ousht  to  request  B. 
to  make  up  the  fence;  and  if  he  does  not,  he  ought  to  doit  hbn^sl^  and 
ahallhavean^aclion  upon  the  casa  for  it  against  B^    Jion. 277. 

I£  he  erects  a  windmill  within  the  forest,  though  it  he  upon  his  own 
sofl.     Jon.  293., 

But  by  a  ficence  from  the  justices  in  ^re^  ah  inclosure  may  be  made, 
a  cottage  erected  and  arrented  in  perpehmm^  if  the  Ucence'be  sedente 
aarioj  otherwise  it  may  be  re-seized.    Jon.  277* 

(L)  j^urpteiBftttte« 

So  if  a  man  by  buildiiig)  indo^ure,  or  usimz  ^my  liberty  or  privilege, 
wttfaout  warrant,  incroacn  upon  the  rights  of  the  forest,  it  vrill  be  pur- 
presture  and  an  oflfence  to  the  forest. 

(M)  Dtlier  of encejet  in  ^z  foreieft. 

Keeping  of  dogs  not  expeditated. 

Every  ofience,  which  tends  to  the  destruction  of  the  forest,  or  the 
vert  or  venison  of  the  forest,  or  is  a  breach  of  the  laws  of  the  forest, 
will  be  a  nuisance  to  the  forest.    Manw.  266. 
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And  therefore^  not  only  the  huntings  or  killing  of  beast?  of  the 
forest  which  destroys  the  venison,  de  quo  vide  ante,  (H  1.  &c.)  and 
waste,  purpresture,  or  assart^  which  destroys  the  vert  (de  quo  mde  ante, 
L,  and  post,  N  1.  &c.)  but  any  thing  which  tends  to  such  destruction, 
and  is  prolul^ted  by  the  laws  <x  the  forest,  will  be  a  nuisance  to  the 
forest.     Manw.  267. 

And  therefore,  by^  ch.  defor.  9  H.  S.  6.  he  whose  dog  is  not  found 
expeditated^  shall  be  ^amerced  S^. ;  and  inquiry  or  view  for  lawing  of 
dogs  within  the  forest  shall  be  made,  when  the  regard  is  made,  viz. 
every  third  year,  by  the  view  and  testimony  of  honest  men,  and  not 
otherwise. 

And  such  lawing  shall  be  done  by  the  assize  commonly  used^  viz. 
three  daws  of  the  forefoot  shall  be  cut  o£P  by  the  skin.  And^  eapede^ 
this  is  called  expeditating.     Manw.  265.  255. 

And  therefore^  without  the  king's  grant,  no  person  can  keep  a  mastiff 
within  a  forest,  unless  he  be  expraitated;  for  the  word  dog  is  intended 
of  a  mastiff  only.     Manw.  649- 

Nor  any  dog  of  the  mastiff  kind.     Manw.  251. 

Nor  can  he  prescribe  for  it,  without  shewing  the  king's  charter. 
Manw.  246. 

Nor  any  dog  for  hunting.     Sbmb.  Skin.  100. 

So  without  the  king's  grant,  none  shall  keep  a  greyhound  or  spaniel 
within  a  forest,  though  it  oe  expeditated.     Manw.  246. . 

And  the  patentee  cannot  prescribe  to  be  quit  of  lawing  dogs,  as  an 
abbot,  &c.  was  quit.    Jon.  271* 

The  regardors  must  present  every  mastiff  not  expeditated,  and  the 

owner,  at  the  court  of  attachments,  and  by  the  judgment  of  the  court 

every  one  shall  be  expeditated,  and  the  owner  shall  pay  Ss.  by  which 

28  meant  that  it  shall  be  done  j^er  visum  proborum  hominum,  as  carta  de 

for.  6*  directs.     Manw.  253,  254. 

And  it  shall  be  done  by  an  officer  appointed  by  the  court.  Manw.  254. 

Who  with  a  mallet  and  chisel  smites  off  at  once  the  tliree  claws  of 
the  dog's  forefoot.     Manw.  255, 256. 

And  afler  such  presentment,  (and  not  before^)  process  shall  be 
awarded  for  such  amerciament.     Manw.  260. 

And  a  person  cannot  disclaim  the  dog,  without  saying  who  is  the 
owner.     Manw.  262. 

-  But  an  inhabitant  within  a  forest  may  keep  a  mastiff  being  expedi* 
tated,  for  the  safety  of  his  house  and  goods.     Manw.  243. 

And  if  such  mastiff  be  inventus  super  Jeram,  S^c.  ipse  cujus  est  quietus 
erit  de  facto.  By  the  statute  de  ass.  et  cons,  foresta,  6  I)d.  1. 9. 
Manw.  248. 

So  a  little  dog  unde  nihil  est  periculi  may  be  kept,  though  he  be  not 
expeditated.     Manw.  245. 

So  by  a  special  grant  of  the  king,  a  'mastiff  may  be  kept  within  a 
forest^  though  he  be  not  expeditated.     Manw.  246^  247. 

So  also  a  greyhound,  and  a  spaniel,  &c.     Manw.  24(?. 

So  by  ch.  de  for.  6.  lawing  of  dogs  shall  not  be  done,  but  in  places 
where  it  hath  been  accustomed  since  the  coronation  of  H.  2. 

And  therefore  a  mastiff  need  not  be  expeditated  within  a  chase. 
Manw.  257. 

Nor  within  any  place  disafforested,  after  the  disafibrestation. 
Manw.  258. 
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So  if  a  man  be  found  to  have  several  dogs  not  expeditated^  he  shall 
ht  amerced'only  S5.     Manw.  2689  4<. 

So  a  man  shall  not  be  amerced,  who  is  not  the  owner  of  the  dog, 
though  he  took  the  dog  by  tort,  or  by  bailment  of  B.  who  lives  out  of 
the  torest,  and  keeps  hmi  in  the  forest;  for  B.  shall  be  amerced  for  it. 
Manw.  263. 

(N)  mmt. 

(N  1 .)  In  cutting  of  vert,  or  covert.  —  What  shall  be  vert. 

» 

By  the  jit.  6  Ed.  1.  Rast  Forest,  21.  vert  shall  be  reputed  omnis  arbor 
fnuium  portans  vel  nouj  et  antiqua  fraxinm  in  forestd  et  arakilL 

And  dierelbre,  all  wood  and  underwood  within  the  forest  is  esteemed 
vert     Manw.  120. 

Hault  boys^  whil^h  is  called  overt  vert,  comprehends  all  great  wood. 
Manw.  121. 

Ancient  ashes,  and  holly  trees.     Ibid. 

South  {pro  soubs)  boys,  which  is  called  nether  vert,  comprehends  all 
underwood.     Ibid. 

All  bushes,  thorns,  gorse,  &c.     Ibid. 

So  all  hault  boys^  or  south  ( pro  soubs)  boys,  within  any  demesne  wood 
of  the  king  is  special  vert.     Manw.  124. 

So  in  the  demcssne  of  a  subject,  all  wood  which  bears  fruit,  Manw.  1 26. 

If  any  cut  the  vert  of  the  forest  within  his  own  land  without  licence^ 
it  will  be  waste.     Manw.  147* 

(N  2.)  When  cutting  it  is  restrained. 

By  ch.  dejbr*  regis  Camdi^  28.  bosco  etMbbosco  nostro  sine  licentsa 
primariorum  forestiB  nemo  manum  apponat. 

And  if  any  ofiend  in  cutting  of  vert  within  the  donesnes  of  the  king, 
the  cart  and  horses  which  carry  it  away  are  forfeited^  and  he  shall  be  fined 
to  the  value  of  the  wood  cut     Manw.  124. 

Per  leges  de/or.  regis  Canuti^  siquis  illicem  out  arborem^  qua  victum 
feris  suppeditat^  sciderit^  propter  fractionem  regalis  chacea  emendet  regi 
20^.  Ajid  by  charta  de  for.  4.  shall  answer  for  waste,  purpresture,  and 
assart  hereafter  made. 

Per  ordin.  de  for.  6  Ed.  1.  Rast.  Forest,  21.  siquis  extra  dominicum 
infra  regardam  (vi2.  out  of  the  demesne  of  the  king,  and  within  the 
precinct  in  the  forest,)  prostemit  quercum^  sine  visa  out  Uberatione  forest- 
ariiy  aut  viridari  debet  gttacharii  per  4f  plegios  et  per  visum  virido'- 
riorum  quercus  appreciari. 

And  therefore^  a  man  cannot  cut  wood  in  his  own  land  within  the 
forest,  or  destroy  the  coverts,  without  a  view  of  the  forester,  and  licence 
of  the  justices  in  eyre.     Manw.  1S6. 

If  it  be  for  fire,  it  may  be  cut  by  view  of  the  foresters  or  verderors. 
Jon.  268. 

And  this  is  implied  by  the  st  1  Ed.  3.  2.  which  enacts,  that  any^ 
having  wood  of  his  own  in  the  forqst,  may  take  the  same,  without  be«- 
iog  attached  by  an  officer  of  the  fi)rest^  so  as  he  do  it  by  the  view  of 
the  foresters. 

Though  it  escheated  to  the  king,  and  be  then  held  by  the  king's  patent; 
for  the  patentee  shall  be' subject  to  the  laws  of  the  forest.     Manw.  136. 

So 
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So  he  cannot  give,  or  sell  liis  wood  within  the  forest  to  another,  witli- 
out  a  warrant  from  the  king,  or  the  jastices  in  eyre.  Manw.  1 87.  And 
Aiaper  ord.  defor.  6  Ed.  1. 6.   Jon.  270. 

Or  make  charcoal  of  the  wood  there.    Manw.  138. 

So  he  cannot  cut  for  sale,  urithout  a  writ  of  ad  quod  dampnum. 
Jon.  868. 

So  a  licence  by  the  justice  in  eyre  ought  to  be  sedenie  curiae  or  after 
a  writ  of  tid  quod  dangmum.    Jon.  209. 

And  if  the  officer  gives  a  certificate,  that  the  cutting  was  no  pre- 
judice^  when  it  was  a  prejudice,  he  shall  be  fined.    Jon.  274. 

So  pet  ord.  de  for.  6  Ed.  1.  6.  liberatio  housebote  et  haybote  fiat 
prout  boicui  pati  potest :  and  therefore  he  cannot  take  it  without  the 
delivexT  of  the  foresters.    Manw.  137. 

So  he  cannot  make  a  woodward,  without  a  prescription  for  it. 
JiCanw.  188. 

(N  3.)  When  not 

But  in  a  forest  and  chase  in  the  hands  of  a  common  person,  the  owner 
of  the  soil  may  cut  his  wood,  without  the  licence  or  view  of  the  forester, 
if  sufficient  vert  be  left.    R.  Manw.  81  R.  12  Co.  22.    2  Cro.  155. 

So  in  a  free  chase  of  the  king.     R.  12  Co.  22. 

So  by  prescription,  a  man  may  cut  timber  in  his  own  wood  within 
the  king^s  forest,  without  a  view  of  the  forester.  Manw.  82.  135.  in 
marg.  12'Co.  22.'  23.  Dub.  Jon.  275.  &  R.  cant.  Jon.  290.  Vide 
Prescription^  (F  3.) 

So  he  may  take  hou^bote,  haybote  by  the  view  of  the  forester,  with* 
out  a  licence  of  the  justice  in  eyre.     Manw.  137.  IM. 

So  an  officer  of  the  forest  may  prescribe  to  have  so  mudi  wood,  to  be 
assigned  by  the  woodward  within  the  forest,  for  his  fiiel.   Semb.  Sav.  5. 

So  upon  request  to  the  justice  in  eyre,  an  ad  quod  dampnum  eoes  to 
inquire  what  oamage  the  cuttmg  will  be^  and  the  quantity  and  value 
of  the  wood,  and  upon  the  return  of  the  writ  to  the  chancery,  or  to 
die  justice  in  eyre,  ne  shall  mve  a  licence  to  the  owner  to  cut,  upon  a 
recognizance  to  make  fences  for  seven  years.     Manw.  140. 

So  the  justice  in  Eyre,  without  an  ad  quod  dampnum^  may  write 
by  his  warrant  to  the  officers  of  the  forest,  and  upon  their  certificate 
that  it  is  no  damage,  grant  a  licence  to  the  owner  to  cut  his  wood. 
Manw.  142. 

Tide  post,  (N  8.) 

(N  4.)  What  other  privileges  the  owner  shall  have. 

So  by  dl.  de  Jbr.  9  H.  3.  18.  every  freeman  shall  have  in  his  own 
wood  ayryes  of  hawks,  &c.  and  the  honey  there  found. 

By  ch.  defatn  9.  every  fireeman  may  ttdce  agistmoit  in  his  own  woods 
in  our  forest,  and  his  pawnage ;  and  may  drive  his  swine  through  our 
demesne  woods  to  agist  in  his  own  or  elsewhere,  and  shall  not  lose  them 
if  th^  tany  one  nignt  in  the  forest.    Vide  post,  (O  1,  &c) 

By  ch.  de  for.  12.  he  may  make  bis  own  wood,  land,  or  water 
in  the  forest,  mills^  spring,  pool,  marle^  pits,  dikes  or  arable  ground 
without  inclosing  it,  so  as  it  be  not  to  the  annoyance  of  his  neighoours. 

(NS.)  Pri- 


Wa$k.  17 

(N5.)    Privilege  of  the  king  in  the  wood  or  land  of  a 

stranger. 

The  Idngy  or  the  owner  oi  a  forest,  by  his  ofBoerSy  may  cat  brouse 
wood 'for  the  deer  in  winter,  within  thb  wood  of  any,  infra  regardum 
fireske.     Manw.  188* 

(N  60  In  his  own  wood»  or  land. 

So  the  kin^  in  his  wood»  or  lands  within  his  own  forest,  chase^  or 
paik,  cannot,  by  oomnussion  of  the  treasurer,  or  the  exchequer,  sell  any 
coppice  or  wood^  (except  wind&lls,  roots^  and  dead  trees,}  without  the 
licence  of  the  justice  in  eyre*     R.  Manw.  145. 

Nor  can  cut  dead  trees,  or  cany  away  windfidls,  &c.  except  at  the 
proper  season,  by  the  view  of  the  officers  of  the  ffame.    Ibid. 
.  And  dierefore^  before  sale  of  the  king^s  woo^  there  shall  be  an  ac2  "* 
qtiod  dampman  to  the  warden,  or  justice  in  eyre,  and  returned  by  him. 
Manw.  146. 

So  before  a  warrant  to  cut  for  repairs,  there  must  be  a  view  and 
eidmate  of  the  quantum.    Jon.  269. 

So  one  may  sell  by  the  command  of  the  king,  without  a  r^^ular  li- 
cence for  buymg  hav  for  the  deer.    Jon.  279. 

So  there  shall  be  no  sale  of  the  king's  wood  by  the  justice  in 
cjr^  without  a  conunission  of  the  treasurer  and  exchequer.  R.  Manw. 
148.  146. 

Nor  shall  wood  be  cut  by  the  justices  in  eyre,  or  other  officers,  for 
repair  of  lodges,  pales,  &c.  (above  two  or  thrte  timber  trees  per  annum 
m  any  forest,  &c.)  without  allowance  of  the  treasurer.  Manw.  146. 
Jco.  279. 

So  the  justice  in  eyre^  or  other  officer  of  the  forest,  cannot  claim  do- 
tards, windfalls,  &c.  as  a  fee  by  prescription ;  for  it  was  part  of  the 
kio^s  inheritance,  and  ought  to  be  sold  by  commission  for  the  king's 
prcfiL     R.  Manw.  144. 

So  a  grantee  or  lessee  of  the  herbage  or  pannage  of  a  park^  8rc.  can 
like  only  the  surplus  (if  there  be  any)  after  the  deer  are  supplied.  Manw. 
144. 

Bat  the  king^s  fiurmer  or  copyholder  may  take  timber  acccnding  to 
the  covenants  of  his  leasee  or  the  culrtom,  by  the  view  only  of  the  forester. 
Ibid. 

And  the  king  may  grant  estovers  in  a  forest,  without  the  vi^w  of  the 
forester.     Manw.  144.  in  marg. 

(N  70  Inclosing  of  wood. 

« 

Bv  the  common  law,  the  inclosure  of  all  wood,  cut  by  the  owner 
witfam  a  forest,  ought  to  be  made  only  for  three  years^  cwnpatva fossa  4* 
bassahaid secundum  assisamfaresta.  Manw.  82.  8  Co.  188.  a.  R.2Cro. 
156.    Jon.  278. 

And  if  a  deep  ditch  or  high  hedge  be  made,  and  continues  for  forty 
years,  if  it  were  not  so  before,  it  may  be  destroyed  and  pulled  down. 
R.2Cro.  156. 

Vol.  III.  C  (N  a.)  Waste 
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(N  80  Waste  in  the  destruction  of  the  vert 

If  the  cutting  of  vert  or  covert  within  a  forest  be  waste,  the  destmc- 
iion  of  it  will  ]^  more  strongly  so ;  4|nd  therefore^  if  a  map  cut  his  wood 
within  the  forest  by  licence  &c.  and  afterwards  do  not  incloise  the  wood 
with  a  sufficient  fence,  whereby  it  be  destroyed  by  beasts^  the  destnM^iap 
of  the  wood  will  be  waste*    Manw.  149. 

So  if  he  cut  by  licence,  but  at  an  unreasonable  time,  whereby  the 
wood  will  never  grow  afterwards.    Ibid. 

(N  £^0  In  assarting  of  his  land- 
So  it  wiU  be  more  heinous  waste,  if  a  man  eradicate  his  wood,  and 
convert  his  land  to  tillage,  without  licence ;  which  waste  is  called  assart 
fW>m  the  word  essart,  which  in  French  si^ifies  to  grub  up.  Manw.  155. 

4  Inst  306,  ak)7. 

So  if  a  maii  convert  his  wood  or  knd  covered  with  broom,  ferny 
heath,  or  other  covert,  to  pasture  and  tillage,  it  will  be  an  assart. 
Manw.  157* 

So,  if  he  convert  meadow  or  pasture,  within  a  forest  surrounded  with 
coverts,  to  arable,  it  will  be  an  assart.     Ibid. 

So  a  grant  to  be  quit  of  assarts,  i»hall  be  onty  for  those  before  com- 
mitted.   Jon.  271.  289. 

(N  10.)  How  v^raste  Shall  be  punished. 

If  9  inan  commit  waste  within  a  forest  by  cutting  or  destroying  of 
the  y^  widiout  licence,  the  wood  or  the  k^id  where  the  waste  is  aMe 
^ball  be  seized  into  the  hands  of  the  king,  tUi  the  owner  i^eplevy  it,  and 
make  fine  to  the  king.     Manw.  151. 

So  if  he  aasart  any  wood  or  land.    Manw.  157* 

Though  the  owner  had  an  estate  of  inheritance  in  it. 

Though  he  die  before  presentment  of  the  waste ;  for  the  wood^  or 
other  land  shall  be  seized,  &c.  till  the  heir  replevy  i^  and  make  fine. 
MaQW.  151.  158* 

Axid  if  the  owner  or  his  heir  will  not  pay  his  &ie^  the  land  vemraui 
in  the  king's  hands  for  ever.     Manw,  154.  158. 

The  fiiiQ  shall  be  at  the  pleasure  oS  the  king,  or  the  justice  in  %yre. 
Ibid. 

But  it  is  usually  proportioned  to  the  offience.     Manw.  158. 

And  therefore,  a  presentment  of  waste  in  a  forest  ought  to  shew  the 
nature  of  the  waste,  and  by  whom  done,  the  quantity  and  value  of  the 
land^  and  where  it  lies.     Manw.  152.  158. 

So  in  lieu  of  a  fine  he  may  compound  for  an  annual  rent  to  the 
king,  which  ought  to  be  entered  upon  the  records  of  the  forest.  Manw. 
160. 

So  over  and  above  the  Qne,  he  shall  pay  the  value  of  the  com  grow* 
ingi    Jon.  2^9. 

By  the  st  ordL  defor*  6  Ed.  1 .  4.  Siqms  inventus JiuirU  in  domimcQ 
r^$  m^erian^  4^  ^orpu$  debfi  proiinus  reiineri  s  si  ^Mtra  dominicum 
i^ra  rfffoardum^  debet  jxmi  per  Qplegios:  si  aliasy  d^  dig^icarepl^gias  s 
si  iertio^  carpus  debet  retineri. 

And 


Prmkg$  wMIn  ajbrest  i  19* 

Imk  dtenrfiM^  «re»y  M0  #60  k  goUltf  «r  amtft,  and  »  ftNn^  m^  llie 
iiiniiier,ifitbeiiiliiedttMnieor£e  Iriiig^  akaU  be  iflqpvbNMied  (ill  he 
pif  Jnr  ine.    SfaiHr.  I S9.  f 6S. 

If  it  be  in  his  own  land,  &€.  (and.not  the  king's)  for  the  irit  and 
iOMid  €ithDMf  he  dudl  find  snrelieiii  atnd  liM"  the  ddvd,  he  sfaalt  beim- 
prftaied  tQl  the  fine  paid.    Ibid. 

IfkebeimprifleiM^heriialtlpe  bwlBMe  enly  by*  di^  jwMSee  iff  eyi«^ 
or  his  depn^.    Man w.  1 59. 
Bal  die  kad  slsdl  net  be  absehifdy  forfeited  for  waste  withm  a 


flb»  a  muk  AaBaot  be  taken  bjr  a  wammt  ef  the  dnef  jnsriee 
of  the  forest^  unless  he  be  mdicted^  or  found  in  the  mannep.  R. 
Girth.  78. 

And  if  timber  of  the  forest  be  foond  in  his  yard,  this  is  not  a  finding 
iadwmamiion    I^  a  J«%.  Hok  dub.  Garth.  79. 

rO  I.)  By  agistmeilt 


AgiilaieBt  ia,  when  a  auui  a^|isl8,  or  drives  beasts  to  diqiasture  the 
hcdiafle  of  a  wood  or  hMid  within  the  forest. 

Abo  hj  the  st.  A*  dejbt.  9.  every  one  nunr  agist  hia  own  beasts 
(oMBpc  sAeepand  goals)  in  hiaown  wood  or  land  within  tbe  foiest,  toK, 
a  wbrie  j^ear  at  Us  pleaaafe.    (l^e  ante^  N  4.) 

If  he  has  an  estate  in  fee,  or  tail,  for  lifo  or  years,  in  his  own  v^htj^ 
ar  in  ri^t  of  anotlMr,  he  Inay  do  it  by  himseli>  or  by  hisiservant  or 
igwt.     Jfanw.  19S^ 

Sb,  ewy  inhabitanit  wiiMb  a  forest  for  Uve  mqr  agist  hia  oommoa- 
sble  beasts  in  diw  demesnes  of  the  king  widrin  die  forsst  foom  fifteen 
days  before  Midsummer,  to  fifteen  days  before  Michaehnas^  ▼iz.toHolyr 
looddajF,  by  assent  of  die  veiderors^  foresters,,  and  agiirton;  Manw. 
180.  IBS. 

ibid  dwrofeeey  by  cA.  iefoft.  8.  a  swanimote  shall  be  hohlen  fifteen 
dsys  before  the  feast  of  St.  John  the  Biydst,  when  dieagistora  meet  to 
&wn  the  deer.    Manw,  183. 

And  there  ought  to  be  a  commission  from  die  justice  in  eyre  to  the 
agistor^  ftc.  to  make  an  agistment,  upon  which  they  return  what  they 
£.    Manw.  185.  ' 

But  a  man  cannot  agiat  his  own  land  with  goata  and  sheep,  though 
the  words  of  A.  dejbr.9.  are  general ;  for  that  would  be  to  the  m^ 
ottfament  of  the  baurty  of  the  forest.    Manw.  19S. 

So^  be  cannot  agpst  with  the  beasts  of  anodier. 

If  an  inhabitant  of  the  forest  agist  his  beasts  in  the  demesnes  of  the 
Unff  without  ficenoe^  he  shidl  be  fined.     Manw.  188% 

A  foreigner,  hb  beasts  are  forfeited.    Ibid. 

(O  fc)  By  pawnage. 

So,  by  eh.  dejbr.  9.  every  one  shall  have  pawnagar  in  his  own  land 
(m.  the  meat  of  hk  trees,,  widi  swine)  at  hia  pleasuve,  exe^t  Jn  land 
sdjoitting  to  the  land  or  wood  of  the  Ung.     Manw.  190. 

C  2  And 
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^  And  in  hk  hnd  at  wood  ftdjoinina  to  the  land  w  wood  of  the  Idnj^ 
after  th^  demesnes  of  the  king  are  agisted*    Manw.  191. 

And  he  may  agbt  with  another's  swtne^  after  the  king  has  agisted  hia 
demesne^ 

So,  every  one,  for  hire,  with  assent  of  the  verderors,  foresters,  and 
a^stors^  may  have  pawnage  in  the  demesnes  of  the  king  'from  fifteen 
days  before  Michaeunas  to  forty  days  after,  viz.  from  Hc3y-rood  day  to 
St.  Martin's.    Manw.  184. 

But^  per  ordin.  'defer,  postquam  dominica  haia  agistata  sunt,  Hci- 
turn  erit  et,  qui  boscum  habetjuxta  dominicum  boscum^  tempore  pannagU 
habere  totporcos  qitot  per  visum,  8fc.  boscus  patipossit,  and  not  before. 
Manw.  191. 

(O  8.)  By  common. — ^When  allowed. 

So  evenr  man,  who  has  a  right  of  oommon  by  prescription  in  the 
lands  of  the  kinff^  or  another  within  a  forest,  shall  have  his  common 
for  all  commonable  beasts,  notwithstanding  the  afibrestation ;  for  by 
eh.  de  fir.  1.  The  afibrestation  shall  be  sabod  cammunid  de  herb^ 
agio  Sf  aliis,  iUis  quiprius  habere  consueverunt.  Manw.  217. 

And  therefore  every  inhabitant  within  a  forest  may  prescribe  for 
common  within  the  forest  for  his  commonable  beasts  levant  and  coachant 
upon  his  ancient  tenement    Manw.  221  •    Jon.  283,  4. 

So  an  inhabitant  of  a  town  may  prescribe  for  common,  for  common- 
flUe  beasts  levant  and  couchant  within  the  sam^  town.    Manw.  222. 

So  by  special  grants  a  man  may  have  common  in  a  forest  for  beasts 
nDt  commonable;  as,  for  geese,  goats,  sheep,  and  hogs.     Manw.  220. 

So,  he  may  prescribe  for  common  there  for  sheep.  Cont.  Manw. 
^0. 222.  Semb.  ace.  Manw.  227-  Ace.  4  Inst.  298.  R*  ace.  3  Bid. 
218.    R.Lut.81.    R.  2Cro.  155*    Ace.  Poll  4i7.    Dub.  Hard.  87. 

'  So,  he  ma/have  common  there  pour  cause  de  vicinage.   Manw.  221. 

.   So  he  may  have  conunon  there  in  gross,  by  special  grant   Ibid. 
Common  of  turbary. 

So,  he  may  preacrioe  for  oommon  in  a  forest,  generally,  without  ex- 
'  ception  of  the  fence  mondi.    Lut  81.  R.  3  Lev.  98«  127*  Poll.  443. 

(O  4.)  When  not 

But  a  man  shall  not  have  common  in  a  forest,  without  charter  or 
prescription,  in  respect  of  bis  inhabitancy  there.    Manw.  227. 

So,  if  the  inhabitants  of  a  town  may  prescribe  for  common  for  com- 
monable beasts  levant  and  couchant  in  the  same  town,  an  inhabitant 
of  a  house  newly  built  in  the  same  town,  being  within  the  forest, 
shall  not  have  common  there;  for  such  building  is  purpresture.  Manw. 
222. 

So,  regularly,  a  man  cannot  prescribe  for  conmion  within  a  forest, 
for  beasts  not  commonable ;  os,  for  geese,  goats,  or  hpgs.  .  Manw. 
220.  222. 

Nor  can  he  use  common  there  with  the  beasts  of  a  stranger.  Manw. 
223.    Jon.  283. 

Nor  within  a  fence-month.    Jon.  283. 

So^  a  qonunooer  yught  not  to  surcharge  the  forest.    Jem.  282. 

Nor  send  his  beasts  with  a  staflMierd,  who  attends  dvBnv    2  Jon.  282. 

So, 
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S(H  bjr  the  diaaflfoxeatation  of  the  laod,  the  common  will  be  lost* 
ILHard.  438.  Hale  oont.  if  the  land  was  not  well  put  within  the  forest 
ttt  first. 

The  right  of  common  in  the  New  Forest  is  absolutely  taken  away  in  the 
indosed  parts,  whilst  inclosedi  and  continued  in  the  waste  parts^  except 
in  fence-month  (fifteen  days  before,  and  fifteen  days  after  24  June)  and 
winter-heyning  (from  11  November  to  23  April),  and  pannage  is  re- 
strained to  the  time  between  14  September  and  1 1  November ;  and  this 
thoogh  the  whole  6000  acres  is  not  inclosed.    2  B.  1117. 

(P)  CDe  latojBC  of  tbe  focejett. 

The  laws  of  the  forest  differ  from  the  common  law.     Manw.  486.  . 
By  ch.  dejbr.  9  H.  3.  the  laws  of  the  forest  are  reduced  to  a  cer^ 
jBiniy,  which  were  before  arbitrary  at  the  will  of  the  king.  Manw.  487. 

(Q)  SMizx%  of  tt)e  fo»0t. 

(Q  1.)  Justice  in  ejo^e. 

The  chief  officer  ^of  the  forest  is  the  justice  in  eyre.  Vide  Jus- 
tices, (^  .  . 

Soy  all  associated  with  him  are  called  ci^ital  justices  of  the  forest. 

SOf  if  the  king  grant  a  forest,  without  power  to  make  a  ju3tice-s^at^ 
It  will  be  only  a  chase.     R.  2  BuL  298.     Vide  ante  (B). 

And  in  a  qw  warranio  to  have  a  forest  and  justice-seat,  if  the  defend- 
ant claim  the  forest,  but  disclaim  to  have  the  justice-seat,  there  shall  be 
judgment  against  him-     R.  2  Bui.  298. 

• 

(Q2.)  Verderor. 

In  every  forest  there  are  usually  four  verderors,  so  named,  a  viridi^ 
or  x)eri.    4  Inst.  317.     Manw.  403. 

The  verderor  is  a  judicial  officer  of  the  forest,  chosen  by  force  of 
the  king^s  writ  in  full  county,  and  sworn  to  maintain  the  laws  of  the 
£>rest,  and  to  view,  receive,  iond  inrpl  the  attachments,  and  present- 
joents  of  all  trespasses  widiin  the  forest,  of  v^  and  venison.  4  InsU 
.298.     Manw.  403. 

And  all  the  rolls  ought  to  be  in  parchment,  not  in  paper.   Jon.  ^67* 

And  ought  to  be  se^ed  before  delivery ;  but  oqe  seal  with  assent  of 
all  is  sufficient.    Jon.  268. 

(Q  S.)  Regarden 

The  r^arder  or  ranger  is  a  ministerial  officer  of  the  forest,  sworn  to 
make  reg^  there  as  usual,  to  view  and  inquire  of  all  offences  within 
the  forest  in  vert  or  venison,  and  of  concealments  oi*  de&uits  of  the 
foinesters,  or  other  officers  of  the  forest.     Manw.  409. 

And  he  shall  be  made  by  the  king's  patent^  or  by  the  chief  justice 
in  eyre,  or,  upon  a  writ  to  the  sheriif  to  make  a  regard  of  the  forest, 
he  diall  be  chosen  in  the  county.     Manw.  409.    Jon.  26Q, 

If  the  presentments  by  the  regarders  are  insufficient,  they  shall  be 
.fined ;  for  by  the  articles  sent  to  them  with  the  writ  of  summons,  they 

C  3  are 
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are  directed  what  ought  to  be  presented^  and  in  what  manner.    Jon. 
888.  274^  5. 

(Q  4.)  Forester. 

Theftrester  is  an  officer  sworn  to  preserve  the  veti  and  Tenfson 
mthin  hb  waft,  to  oiiard  the  veri  and  venison  there,  not  to  oonoeri  but 
to  attach  all  cffisnoers,  and  to  present  the  ofiences  and  attachments 
at  the  next  court  of  Attachments,  or  swanimote.    Manw.  428* 

And  to  ride  with  the  king,  and  conduct  him  in  his  fanntixur.  Jon. 
278. 

To  take  care  of  the  lawing  of  the  dogs.    Jon.  888. 

£The  forester  may  arrest  any  man  who  kills  or  cfaasesanyde^  within 
the  forest,  if  he  be  taken  with  die  manner  within  the  forest,  or  be  in* 
dieted  before  the  swanimote,  and  may  detain  him  till  he  find  oledges  to 
appear  before  the  justice  hi  eyre,  but  if  he  oflfer  sufficient  pledges  he 
ought  not  to  be  imprisoned.    4  Inst.  890. 

And  if  then  imprisoned  he  may  have  a  writ  ci  habeas  corput  emddnio 
Jusiicur  /  or  he  may  be  bailed  by  a  writ  de  homine  replegiando,  directed 
custodi^esUe,  he  fincUng  12  pledges.    4  Inst.  890.] 

(Q  5.)  Woodward. 

A  subject,  who  has  land  within  a  forest,  aooordintf  to  nsa^^  ou^t  to 
liave  a  woodward,  and  if  he  does  not  appear  at  &e  justice-seat,  the 
wood  shall  be  seiced  into  the  kin^s  hands,  till  he  make  fine  and  r^levy 
it ;  and  if  he  do  not  replevy  it  within  a  year,  it  shall  remain  in  the  king's 
hands  for  ever.    Jon.  266. 

If  wood,  part  of  the  king's  demesne  within  a  forest,  be  demised  to 
another  for  years,  the  lessee  shall  find  a  woodward;  and  if  be  does  not 
appear,  the  wood  and  office  shall  be  seized.    Ibid. 

And  after  seizure^  no  elaim  of  the  owner  shall  be  heard  dll  he  re- 
plevy the  wood.    Jon.  867,  868. 

(Q6.)  Agistor. 

^  The  agistor  is  an  officer  within  the  forest,  who  ought  to  present  tre^ 
passes  made  by  beasts  in  the  forest.  Jon.  280.  [Vide  Sir  Edward 
Coke's  description  of  an  agistor,  which  difiers  something  from  this. 
4  Inst.  298.] 

If  the  same  person  has  several  offices  in  the  forest^  those  may  be 
seized  mue  intendere  turn  possit*    Jon.  866. 

So^  if  a  town,  &c.  has  a  patent  to  be  quit  of  service  in  a  forest,  it 
must  serve  till  its  daim  be  allowed  by  the  justices  in  eyre.    Jon.  867. 

If  any  present  what  does  not  belong  to  his  office  he  shall  be  fined. 
Jon.  880. 

(R)  futt  tonm  Of  ttt  (otttiu 

(R  1.)  The  justice-seat. 


The  justice  seat  is  held  before  the  chief  justice  or  his  deputy  or  de- 
puties, whom  he  is  empowered  to  make  by  st  88  H.  8.  c.  35.  and  who 
by  that  statute  are  vested  Vith  the  same  powers  as  the  justice  himself. 
Vkle  Justices,  (F). 

'  IS  [But 
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[Bat  this  court  cannot  be  haU  but  fimn  thfeeyoantothrery^ttrgidnd 
be  sanuiulted  at  leaat  40  day»  before  its  sittkig^  and  two  writs 
iame,  one  to  the  sheriff  to  summon  <dl  who  ought  to  attend  within  his 
county  I  which  see  4  Inst*  310.  The  other  to  the  warden  custodi  Jb^ 
resids  domini  regis  vd  ejus  locum  tenenti  in  eadem.  Which  latter  con« 
sists  of  two  parts:  firsts  to  summon  all  the  officers  of  the  forest^  and  that 
they  bring  with  them  all  the  records,  &c.  Secondly^  all  persons  who 
claim  any  liberties  or  franchises  witfiin  the  forest^  ana  to  shew  how  they 

At  the' justice-seat,  after  the  commission  read^  the  officers  of  the 
ibreaty  fireSioldersy  aod  all  who  ought  to  appear^  are  demanded^  and 
then  a  jury  out  mi  the  freeholders  is  sworn,  and  acharge  given  to  them* 
Manw.  BOS. 

But  the  court  mw  adjourn  to  another  place  in  thecounty  before  de-^ 
■land^  and  may  be  demanded  thare.    Jon.  d47. 

All  ofifences)  which  concern  vert  or  vehis<m  within  the  forest,  are 
inqnirabte  at  the  justice-sea^  and  not  elsewhere  out  of  the  forest. 
Jon.  867« 

And  therefore,  all  rolls  of  offences  presented  at  a  court  of  attachment, 
or  indicted  at  a  court  of  swanimote  under  the  seal  of  the  verderors,- 
ought  to  be  presented  at  the  justice-seat 

And  the  matter  of  fiict  contained  in  such  rolls,  whereof  any  one  is 
convicted  by  the  same  roDs,  cannot  be  traversed  nor  discharged,  ex- 
cept by  matter  subsequent  consistent  with  the  fiict,  which  may  be 
l^eadea  thereto  at  the  justice-seat ;  as  a  pardon,  a  release,  &e.  R. 
Jbn.  547. 

So^  if  the  roll  contain,  that  A.  wiLS  indicted  and  convicted  before  the 
verderors  at  the  swanimote  of  cutting  trees  within  the  forest,  A.  shall 
plead  at  the  justice  seat,  a  grant  of  lands  within  the  forest,  upon'  which 
llle  triees  grew.    Jon.  547. 

Odkrwise,  if  the  grant  does  not  mention  the  trees  to  be  within  the 
forest.    Ibid. 

[But  an  indictment  of  presentment  before  the  chief  justice  of  the  forest 
at  a  court  of  the  justice-seat  by  a  jufy,  add  fiot  found  itt  th^  swanimote, 
may  be  traversed,  8  Edw«  3.  Itinere  Pickering  147.  a.  because  it  is  pre- 
sented hut  by  one  juxy.     4  Inst.  129.] 

So^  the  jury,  charged  at  the  justice-seat^  ought  to  present  aU  offences' 
eonmiittea  within  the  forest  since  the  laist  justice-seat,  and  hew  they 
have  been  prosecuted,  or  puiushedby  the  omcers  of  the  forest.  Manw. 
509. 

A^  die  cutting  of  trees,  building  of  houses  to  the  nuisance  of  the 
forest,  &c.    Jon.  548.   • 

And  the  reeve^  and  four  men  of  the  towns  ought  to  attend  till  pre- 
sentment made.    Jon.  297. 

So^  the  justice-seat  may  fine  for  contemptuous  words.     Jon.  274. 

Or,  for  words  at  the  swanimote  before  the  justice-seat     Ibid. 

After  presentment,  the  party  may  confess  and  submit  to  be  fined. 
Joii.  268. 

And  h^  ought  plead  presently,  for  the  process  is  de  Hora  in  koram. 
J<NU  268. 

If  there  be  a  claim  at  the  justice-seat  of  any  privilege  or  exempticm, 
after  the  charter  read,  the  court  allows  or  disallows,  wiuaout  a  demurrer, 
<EG.  by  the  attorney  general.    Jon.  272. 

C  4  Or, 
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Or^  the  party  himself  may  disavow.    Jon.  288. 
S05  if  a  claim  be  made  and  not  prosecuted,  it  shall  be  disallowed^ 
JoD.  297. 

If  the  party  prosecute  his  daim,  he  must  make  a  good  title  to  it* 
Jon.  294. 

If  a  judgment  at  the  justice-seat  be  erroneousi  a  writ  of  error  lies  in 

So,  if  the  justice-seat  allows  an  unlawful  claim,  there  may  be  redress, 
if  the  record  here  moved  into  B.R.  by  a  certiorari^  called  a  venirejacias 
recordwn.    Manw.  526.    4  Inst.  294. 

So,  if  it  disallows  a  claim,  which  ouffht  to  be  allowed,  there  shall  be 
a  writ  de  libertatibus  aUocandis  directed  to  the  justice  of  the  forest 

(R  2.)  The  swanimote  court 

The  swanimote  is  derived  from  ntote,  which  signifies  a  court,  and 
Maine,  which  signifies  a  freeman :  and  therefore  imports  a  court  of  free> 
holders  within  a  forest*    4  Inst.  Manw.  462. 

In  this  court  the  verderors  are  the  judges.     Manw.  462. 

And  though  the  warden,  or  bis  deputy,  or  lieutenant,  sometimes  sit 
in  court,  yet  they  are  not  the  judges  there.    Manw.  462,  463. 

By  the  st  ch.  de  for.  8.  the  swanimote  court  shall  be  held  only  ter 
in  anno,  viz.fifteen  days  before^  Michaelmas,  about  the  feast  of  St.  Martin 
in  winter^  and  in  the  beginning  of  fifteen  days  before  the  feast  of  St.  John 
the  Baptist 

And  all  the  oiBcers  of  the  forest,  and  freeholders  within  the  forest, 
ouffht  to  appear  there.    Manw.  467. 

If  any  one  does  not  appear,  his  default  shall  be  enrolled,  and  he  shall 
be  amerced  upon  the  oath  of  the  oflScers  by  the  verderors  and  steward 
of  the  forest ;  and  the  amerdament  shall  be  afieered,  and  afterwards 
estreated  by  the  verderors  to  the  chief  warden  or  his  deputy,  or  to  the 
beadle  of  the  forest,  to  be  levied  by  distress ;  or  the  verderors  may 
certify  the  de&ult  to  the  justices  of  the  forest,  who  shall  make  a  writ  to 
the  warden  or  sheriff^  to  levy  it,  or  may  estreat  it  in  the  exchequer,  and 
process  shall  issue  to  levy  it.    Manw.  469. 

The  distress  shall  be  for  the  amerciament  for  his  default,  and  also 
that  he  appear  at  the  next  swanimote.     Manw.  470. 

It  may  be  upon  his  goods  or  lands  within  the  forest,  or  lands  out  of 
the  forest,  whidi  belonged  to  him  as  an  oflScer  of  the  forest  Manw.  471. 

If  it  be  returned  by  the  chief  warden  or  his  lieutenant,  that  he  has  no 
lands  or  goods,  whereby  he  may  be  distrained,  there  shall  be  a  testatum 
distringas  by  the  justices  of  the  forest  to  the  sheriff  to  distrain  him 
within  his  county.    Manw.  471. 
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(A)  9>tgt)ttas. 

(A  1.)  What  shall  be. 

What  shall  be  said  to  be  a  private  way,  and  what  ft  highway^  depends 
upon  common  reputation.     1  Vent  189*    Vide  postj  (D  1,  &c.) 

A  way  to  a  market,  a  great  road,  &c«  common  to  all  passengers,  is 
a  highway.     Per  Hale^  1  Vent.  189. ' 

A  navLsable  river  is  in  the  nature  of  a  highway,  (d) 

And  if  the  water  alters  its  course,  the  way  alters.  Per  Thorp, 
22  Ass.  93. 

If  a  highway  lies  in  an  open  field,  and  pass^n^ers  use  to  turn  out 
of  die  great  track  when  it  is  foondrons^  these  ouuets  are  part  of  the 
highway.     R.  1  RoL  390. 1.  10.  {e) 

And  if  sown  with  grain,  passengers  may  ride  upon  the  corn.     Ibid. 

But  if  a  man  assigns  a  way,  because  the  highway  i»  foundrous,  out 
of  his  own  ground  that  does  not  become  the  h^hway  unless  it  be 
done  by  the  king's  licence  upon  an  ad  quod  damnum*  R.  Cro.  Car.  267. 
[Vide  1  Bur.  4-65.] 

Though  an  inquisition  upon  an  ad  quod  damnum  finds,  that  it  is  no 
damage  to  the  king  to  grant  a  licence;  if  the  licence  be  not  granted. 
R.  Cro.  Car.  267. 

J  A  general  way,  and  'a  private  way  by  prescription,  are  inconsistent^ 
[  cannot  be  claimed  together.     Wifles.  71. 

Prescription  for  a  right  of  way  for  A.  and  others,  (not  naming  them), 
is  uncertain}  and  bad  even  after  verdict.     Ibid. 

A  prescriptive  right  of  way  for  coaches,  &c«  is  good  after  verdict. 
Ibid.]     (/) 

rA  2.)  To  whom  the  soil  and  profits  belong. 

The  king  has  only  passage  in  the  highway  for  him  add  his  subjects. 
1  Rol.  392. 1.  S.     Bro.  Chimin,  9,  10. 

But  the  freehold  and  soil  beloi^  to  die  lord  of  the  leet  1  Rol. 
392.  1. 6. 

And  he  may  have  an  action  for  diggii^  the  ground  there.  1  RoL 
392. 1.  8. 

Yet  the  trees  [and  soil]  in  a  highway  generally  belong  to  the  proprie- 
tors of  the  soil,  ex  utraque  parte,  R.  1  Rol.  392.  1. 13.  BnK  Chunin, 
15.     1  Brownl.  42.     [11  East,  51.     Lofi^.  358.] 

But  the  lord  of  the  leet  rotty  prescribe  for  the  trees  there. 

-  ■  -■  — '-- 

{d)  Common  higfawav  is  a  good  description,  without  sajing  foot,  hone,  or  cartwaji 
it  18  a  highway  for  all  things.    B.  R.  H.  315. 

(e)  Where  a  highway  is  overflowed  or  oat  of  repair,  paMengers  nay  jwtify  on  the 
adjoining  land.    JDougl.  746.    9  T.  R.  363. 

(/)  I,  Kenide  moc,  with  houses  on  either  side,  cannot  be  turned  into  a  public 
thoron^are,  merely  by  removing  the  terminating  line ;  at  least  not  ontil  the  ouild- 
iQgs,  &C,  are  finished.  6  Taunt  195.  —  8.  Allowing  the  public  to  have  a  free  unmo- 
lested passa^  for  six  years,  has  been  held  a  sufficient  ground  to  presume  an  intention 
to  grant  a  right  of  way,    1 1  East,  $73,  a. 

And 
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And  liy  wome  k  m  «aid,  thai  the  trees  belimg  to  kim.  Per.  Our. 
f7H.fS.8.a. 

So,  the  lord  of  a  ape  nay  pnaaabe  fi>r  all  the  tt^eeslii  the  highway 
mAm  his  rapc^  tfaon^  he  be  not  lord  of  the  manor*  B.  I  RoL  39S* 
1.15. 

If  a  wank  he  owner  of  a  dose  fay  which  a  highway  liesi  the  tfees 
belong  to  him.    Bro.  Chimin^  9.  {g) 

ZJf  a  mm  sell  out  a  highway,  yet  the  property  of  the  soil  remains 
io  hn^  and  he  may  miuntain  trespaw  for  resting  the  end  of  a  bridge 
am  it.    Str.  1004* 

So  he  may  recover  it  in  ejectment,  subject  to  easements  i  and  he  hea 
a  right  to  the  freehold,  and  all  profits  above  and  under  gromid,  ex- 
oipt  aoij  to  the  ri^t  o^  passage.     1  Bur.  143.  147«] 

(A  S.)  How  it  shall  be  used* 

If  a  carrier  carries  an  nnreteonaUe  weight  with  an  wiUBual  nnmbcr 
of  horses,  it  will  be  a  nuisance  to  the  highway,  by  the  common  law. 
R.  Mar.  pi.  210. 

So  if  a  man  erects  a  gate  across  a  highway,  it  will  be  a  nuisanoe. 

Though  it  be  not  locked,  but  opens  and  shots  freely.  Pets  J«  Gro. 
oont.  Gro.  Gar.  184. 

Or  if  he  puts  hb  wood-stack  in  the  street  before  his  house^  aocoicU 
ing  to  the  antient  usage  in  the  town,  and  leaves  sufficient  passage  for 
trsvdlerB.     R.  2  Cro.  446.  (A) 

(A  4.)  How  it  shall  be  repaired. 

If  a  highway  wants  repair,  the  parish  of  common  right  ought  Io 
rqiair  it.  Mar.  pi.  62.  1  Vent.  90.  per  Hale,  1  Vent.  183.  189. 
[2  Term  Rep.  106.]  (i) 

(g)  1.  TKe  prewinption  that  the  flmall  portioos  of  waste  lyinff  between  inclosed  laads 
and  a  highway  belong  to  die  owner  of  the  adjacent  indoseo  lands,  does  not  arise 
when  me  snudl  portions  of  waste  communicate  with  larger  portions  of  waste,  over 
which  ownerdbip  u  exercised  bj  others.  7  Tnint  39.— 9*  Without  a  ^ledal  dause 
the  soil  of  a  public  road  is  not  vested  in  tlie  road  trustees,  nominated  by  statute; 
but  remains^  as  before  the  act,  in  the  former  proprietors,    i  East,  69. 

(A)  Where  cattle,  through  default  of  the  owner,  escape  into  a  highwi^,  and  thenea 
into  an  adjoining  close,  tae  owner  is  liable  as  a  trespasser  of  the  proprietor  of  tiie 
dose,  because  the  right  of  the  public  is  onlj  to  pass  and  repass,  or  drive  their  cattle 
alona  the  road,  and  not  to  enter  it  for  any  other  purpose.    S  H.  B.  587. 

(Q  1.  Unless  they  can  shew  that  some  other  person  is  bound.  9  T.  R  106. 
5  Jmr.  S7oa  —  9.  And  no  ayeement  with  an^  person  can  exonerate  the  parish  from 
the  oUi^tion  of  rqmiring  Uie  highways  within  it;  therefore^  an  indictment  i^gainal 
an  individual  or  a  corporation,  for  not  repairing  a  luchway,  which  ^  by  virtue  of  a 
certain  ^greement^  they  are  bound  to  do,  is  bad.  5  Mst,*  S6.  -^a.  Yet  the  inhabi* 
tants  of  a  parish  into  whidi  a  road  is  turned  by  tun^ike  trustees^  are  not  bound  to 
do  statute  wcnk  thereon,  l  Blk.'609.  —  4.  But  thoqgh  a  particular  townsliip  in  a 
parish  has  been  immemorially  chargeable  with  rqMuring  Uie  parish  liighways,  vet  if 
new  roads  are  created,  the  burtlien  of  repairing  them  fidls  upon  the  parish  at  large. 
9  T.  R.  106. —  5.  And  if  an  act  of  parliament,  creating  new  roads  within  a  parish^ 
eionpt  one  class  of  the  parishioners,  the  inhabitants  of  a  township,  for  example^ 
from  rnairi^g  them,  the  Durthea  of  repairing  remains  with  die  rest.  9  T.  R.  106. 
—  6.  Yet  the  drcumstance  that  parties,  road  trustees  for  example^  have  repaired  a 
road  Ibr  a  length  of  time,  does  not  oblige  them  to  continue  the  repairs.  9  T.  R. 
939. —7.  The  word  ^  road,'*  indudes  the  surface  only,  and  not  the  fences  on  either 
sldei  Therefore,  where  trustees  under  a  hidiwi^y  act  are  to  repair  the  road,  they 
are  not  obliged  to  maintain  the  fences.    9  T.  R.  289. 

[If 
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SIf  thtre  is  a  road  through  common  fields  fiom  A.  ta  B.  an  act  of 
^  lament  for  inclosing,  &c.  and  the  commissioners  direct  that  there 
shall  be  a  road  from  A.  to  B.  through  the  allotments  of  C.  D.  who 
incloses  the  road  on  both  sidc^'he  is  not  bound  to  repair,  but  the  pa« 
rish  remains  liable.     1  B.  M.  461.] 

And  therefore  an  indictment  asainst  any  persons  of  the  parish,  seve^ 
rally,  shall  be  quashed.    Mar.ju.  71*  {k)  -■  '  i 

[If  a  parish  is  indicted,  it  must  be  laid,  that  the  road  is  within  the 
parish,  or  that  it  is  obliged  to  repair.     B.  R.  H.  105.    Cowp*  111. 

The  breadth  of  the  road  should  appear,  that  the  court  may  set » 
proper  fine.    Ibid. 

The  burthen  of  repairing  may,  from  time  out  of  mind,  have  been 
on  separate  dbtricts  of  a  parish  for  the  several  parts  of  a  road  lying 
within  the  respective  districts.    Vid.  Doug.  421. 

If  a  township  is  indicted  for  not  repairing,  it  must  be  averred  that 
time  out  of  mind  they  have  repaired.    Andr.  276. 

And  in  what  manner  they  are  bound  to]  repair.    5  Bur.  2700.  (/) 
Common  highwav  is  a  good  description,  without  saying  foot,  horse^ 
or  cartway ;  it  is  a  highway  for  all  thin^.     B.  R.  H.  SIS. 

In  an  indictment  against  a  person  obliged  to  repair  by  tenure,  ro^ibfi^ 
tenune  is  sufficient,  without  sua;  for  it  implies  such  tenure  as  makes 
liim  chargeable.    Str.  187. 

By  St.  18  6.  8.  c.  78*  s.  45.  if  the  means  pointed  out  by  that  act  be 
not  sufficient  for  the  repair  of  the  highways  within  the  parish,  town- 
ship, or  place  within  which  such  hi^ways  are,  an  eqiud  assessment 
shall  be  made  on  the  occupiers  of  lands,  &c«  within  the  parish^  &c.  by 
order  of  the  justices. 

And  by  s.  47.  if  any  fine,  issue,  or  penalty  imposed  on  any  parish^ 
&C.  be  levied  on  any  inhabitant,  &c.  of  such  parish,  &c.  on  complaint 
of  such  inhabitant  to  the  justices  at  their  general  or  special  sessions. 


{k)  However  if  a  parish  lies  in  two  distinct  counties,  an  indictment  for  not  re-^ 
poring  the  hiehway,  may  be  brought  against  that  part  of  the  parish  in  which  the 
niinoos  road  ties.  4  Burr.  S507. — 2.  Yet  generally  the  whole  parish  in  which  Uie 
road  wanting  repairs  ties,  must  be  indicted^  and  not  a  particular  division  within  the 
parish;  even  though  the  parish  is  situate  in  two  counties.  5  T.  R.  498.  —  3.  And 
those  appointed  by  commissioners  under  an  inclosure  act,  to  repair  a  private  road- 
set  out  by  them  for  the  use  of  nine  parishes,  cannot  be  indicted  for  non-repair, 
a  T.  R.  (554. 

(/}  1.  An  indictment  against  aparish  for  not  repairing  a  hjchwav,  merely  states  that 
they  are  bound  to  repair ;  the  obligation  being  of  common  right,  whereas,  one  against 
a  township  in  the  parish,  or  an  individual,  shews  the  particular  nature  of  the  obliga- 
tion. 9  T.  R.  106.  518.  —  8.  Formerly  the  use  in  pleading  was  to  shew,  that  a  hi^* 
way  led  from  one  vill  to  another,  that  it  might  appear  to  be  a  public  highway.  Now 
it  u  settled  to  be  vuffident  in  an  indictment  lor  a  nuisance  in,  or  for  not  repair- 
ing a  highway,  to  state  generally  that  it  is  such,  l  T.  R.  570.  —  3.  If  a  highway  be 
describcKl  as  leading  from  one  place  to  another,  both  places  are  excluded.  There- 
fore, an  indictment  agfdnst  the  parish  of  B.  (on  their  common  law  liability,)  for  not 
repairing  pert  of  a  road  leBdin|(  from  A.  to  B.,  is  bad ;  though  it  contain  an  averment 
that  a  certain  part  of  the  said  highway  situate  in  B.  is  in  decay,  since  that  is  repugnant  to 
what  had  been  previously  aliegd.  S  T.  R.  515.  —  4.  If  an  individual,  or  a  corporation 
are  bound  to  repair  certain  precinct,  except  those,  the  repairs  of  which  have  been 
ofiierwise  provided  for,  an  indictment  for  non-repair  must  aver,  that  the  road  indicted 
is  not  one  wii^in  the  exception.  5  East,  86.  —  5.  Indictments  for  not  repairing 
highways,  were  formerly  taken  strictly,  but  of  late  greater  latitude  has  been  allowe<L 
4  Burr.  3091. 

sudi 
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mdi- josdees  shall^  by  warrittit^  &c.  cause  a  rate  to  be  made  for  reim- 
barsing  such  complainant. 

If  a  parish  consistinff  of  ^two  distri^  which  are  bound  to  repair  se- 
fNUBtely^  be  convicted  for  not  repairing  the  road  inx>ne  of  the  districts, 
the  other  district  having  no  notice  of  the  indictment^  the  court  will 
ooDsider  it  as  being  substantially  the  conviction  of  the  one  district;  and 
if  the  fine  be  levied  on  an  inhabitant  of  the  other,  will  grant.a  special 
mandamus  for  a  rate  to  be  levied  on  the  district  bound  to  repair  the 
indicted  part  of  the  road.    Doug.  421. 

.The  presentment  of  the  jury  must  say  that  the  way  is  out  of  repair. 
B.  R.  H.105.   • 

If  the  indictment  is  for.  not  paving,  it  is  bad;  they  are  not  bound  to. 
pave,  but  to  repair.    Ibid. 

The  commissioners  af^inted  by  st.  6  Greo.  3.  c.  78.  (an  act  for  di- 
viding and  enclosing  certain  lands  in  the  parish  of  C.)  which  enacts  that 
the  public  roads  to  oe  set  out  by  them  should  be  repaired  in  such  man- 
ner 9s  other  public  roads  are  by  law  to  be  repaired,  and  that  the  pri- 
vate roads  should  be  repaired  by  such  person  or  persons  as  they  should 
award,  have  no  power  of  imposmg  on  the  parish  at  large  the  burden  of 
repairing  any  of  the  private  roads  set  out  in  pursuance  of  the  act. 
6  T.  R.  20.] 

And  an  agreement  with  another,  that  he  shall  repair,  does  not  exempt 
the  parish.     1  Vent  90.  189.     [3  East,  86.] 

So  the  king^s  grant  does  not  exempt  ihe  parishioners.  R.  3  Mod.  96. 

But  a  man  may  be  bound  by  tenure  to  the  repair  of  an  highway* 
t  Ssnd.  161. 

And  the  lien  continues,,  though  he  lays  his  land  open  to  the  highway. 
Per  Keeling,  2  Sand.  161. 

J^  Stat.  13  G.  3.  c  78.  s.  23.  surveyor  shall  inform  two  justices,  on 
I,  what  roads  are  to  be  repaired  by  tenure^  8cc.  and  th^  shall  limit 
a  time  for  repairing  them ;  if  not  done,  they  shall  present  it  at  quar- 
ter  MMkMiiS  who  infy  orde^  proMcation  at  th«  general  expe^ 
Emit. 

By  Stat  13  6. 3.  c.  84.  s.  62.  turnpike  trustees  may  wree  with  per- 
sons liable  by  tenure  to  repair,  and  make  them  reasonable  allowance 
out  <^  tolls.    Vide  2  East,  413.] 

So^  by  prescription  he  may  hie  bound  to  repair  before  his  house. 
Mar.  pi.  71. 

So,  if  a  man  incloses  his  land  in  a  common  field,  ex  uhrague  parte  of 
a  highway,  he  shall  be  bound  to  the  repair  by  reason  of  the  encroach- 
ment, though  he  was  not  liable  before.  R.  Cro.  Car.  366.  1  Rol.  390. 
1.  SO.     Jon.  296. 

And  he  ought  to  make  a  good  wf^,  and  maintain  it  for  all  carriages 
as  well  as  horses,  at  his  own  charges;  and  it  is  not  sufficient  that  it  is 
better  than  it  was  before.     R.  Cro.  Car.  366. 

So,  if  a  man  incloses  against  one  side  of  the  way  only,  where  there 
was  an  ancient  inclosure  against  the  other,  he  ought  to  repair  the  whole. 
Per  KeeGng,  1  Sid.  464. 

But  if  a  man  incloses  only  one  side,  where  there  was  no  inclosure  on 
ihe  other,  he  shall  be  bound  to  maintain  only  a  moiety  of  the  way. 
1  Sid.  464. 

And 
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Aad  if  a  aHi^  Iwnd  hgrrcaanaf  indonHe»,li^9  kisl^ 
hd  shall  be  excused.     Per  Keeling,  2  Sand.  160.  . 

Tiieocevpicr  is  bound  to  the  jrqfiair  of  the  hi^wavy  not  the  owner. 
B*  1  RflL  aso.  1. 50. 

[B.  B»  w91  griBi  nfiannatioft  agaiMt  inhafaiftOBts  for  mH  reuhmm^ 

{So  if  tibejr  bam  repaired  only  with  ^ggota  oovored  with  earthy  when 
th^  Hi^  have  ha&fltaiB  two  Bulei  oflT  Ibid.]  (m> 

(B  U)  1Bdd8»«( 


■^•H^kaitfMM^MMaaMMMiAMMMM^Mi 


(m)  1.  Whore  a  paridi  indictedfor  non^repair  pf  a  h%|iway  withlir  ft;  tftmwt  the 
liurifaeii  of  if^wliiiig'  oa  ecrtaia  of  fts  tewadnpi^  pit  on  oa^  faft  ov  aaotbir,  Ao 
plea  mint  ipecify  what  particular  pordoo  u  rapo^^  llBaat^aCM..— a.ib 

pgainaimiwtofa  hSAwn^  b«qgQBto£rapair,Djr  a  juittcaof  peace  upon  hit  awn  view, 
k  tfarenablegpneraUy.  5  Bunr.  1580.  I  Blk.  467,  —  9.  A  presentment  aninst  a  ^ 
riih  for  aot  repairihg  a  h^way,  nnist  allkige  that  it  If  within  the  pariih;  Cowpu  l  ir« 
—  4.  In  order  to  be  SAkwrg&A  froer  an  ImHctniearfiir  ■oaaepBU>iii[|a  h^hwiy,  tlia 
pwlfei  MBftBiadogcaarfiiiMrir,  that  the  wad  lanew  acmatty  repaired  lincetheoo*. 
a&ttioii^aad  m  liheW  taeeatiaue  ml  aSauthi  57^.—  5.  If  a  parish  ooonstjog  of  two 
4iitricti»a3Mcfa  are  Eouad  to  aepair  separateTy^  beeon?icted  ibr  not  repairing  ^e  road  in 
ooe  of  the  districts,  the  other  haTiiig  notice  of  the  indfetmenL  the  eourt  wm  cemidier  ft 
■sbdng  sabstantudlf  the  eooTictioaof  Aediiliictwhidi  ooBbt  tabave  Mairad;  awi'if 
the  fine  has  been  levied  on  an  Inhabitant  of  the  other,  will  ttniit  a  specud  ^'^^^mmtt 
fiaaiateaatbadittfficftboandtoripaie.  DouffL4Si.—  e.  The  construction  of  ^ 35 
of  Stat  15  Geo.  5.  c  84.  is  that  the  court  which  imposes  the  fine,  on  conviction,  for 
thenon-cepahr  of  a  road,  hare  power  fo  apportion  it  between  the  parish  and  the  road' 
trasteeSi    sEaii;  419.  —  7.  A  peison  ndtMd  for  aot  npaiiiag  &  toad  indbwJhMw, 


ihait  pqi  eDste>  to4ha  pMseaaor  llllkfiQ9««-a.  Where  a  road  haa  been  oresented 
under  15  Geo.  5.  c.  78.  s.  S4.  by  a  justice  of  the  peace,  the  justice  Is  looked  to  as>the 
pooaaeator  through  all  the  subsequent  stem;  though  any  st^  taken  By  another  with 
nis  consent,  being  under  his  dlrectiott,  and  thercfoie  as  m  own,  are  wuid^;  sueh  as  a 
removal  of  the  presentment  bj  eetHonrL  s  T.  R.  S61.— t.  Thoqghany  one  nay  in* 
dfotavoadoutofrepan^  jpefi  ititpaenKvlf  the  duty  of  a  magistrate  to  see  that  it  b 
m  rapair^so  that  if  he  indicts  it»he  is  disohaigisuE  his  duty,  and  entitled  to  cestf  under 
ttaLSSLa  W.&lCcll.  s.  5.  on  a  conviction,  after  a  removal  by eer^forori.  5T.  lt.55. 
— *  la  Tlie  stat.15  G^.  5.  c.  79.  s.  65.  enablet  **  the  court  before  whom  any^indictmenl 
Ibrnotrepatring^hi^hway^iitried,  toawafdcort»tothepceM»iBdtctBd,to  bapokibv 
the  prosecutor,  if  it  appear  to  the  said  court  that  sucn  prosecution  was  vexatious.** 
AaappBoatioft  for  oosia  under  this  staL  can  only  be  made  to  the  Judge  slniripHUM, 
aot  tne  omirt  in  bank.  5  T.  R.  S7S.  —  11.  The  prosecutor  of  an  indictment  for  stop- 
inng  up  a  roa^  who  has  since  been  obliged  to  ga  roead  about;  is  entitled  to  oest»^aa  a 
pai^  ffleved, within  the  stat.  5  W.  &  Iff.  c  11.  a  5.  7  T. R.5a. — 19.  Ruleobtained 
on  aflSavit  by-sevcnl  peBKMM^  iBhabitant»  of  a  parish,  to  shew  cause  why  a  present- 
ment against  the  inhabitants  should  not  be  discharged,  &c  This  rule  beiqg  dischaqied 
with  costs»  an  attachment  was  charged  i^nst  these  persons  for  non-payment  of  costi 
o£  the  rnle^  and  not  against  the  inhabitants.  1  Santn,  les.  —  15.  Tkatthe  prosecutor 
of  8nhkfictmentfordMrn€tiogaUf|^way,maylweiititledtoeastsnaderstatii5  6  6 
W.  &M.  ell.  i*  a.  he  mask  have  been  a  party  aggrieved  by  the  obstruction^  beyond 
what  the  public  in  general  suffbr.  1  M.  &  S.  968.  —  14.  Semble,  that  a  party  payiiw 
the  eipence  of  indictine  a  hi^wax^,  must  be  presumed  to  be  the  prosecutor,  mon^ 
his  name  is  not  indorsed  on  the  inmctment  l  M.ft  S.  5M8.  — 15.  The  stat*  5  W.  ft 
M.C.I1.  S.5.  giving  costs  to  pvoaecutee^  ha ceitaia.  eases,, is  to  be  ooastmednot 
sirictiy,  but  as  a  remedial  law,  it  befegbeaefiml  to  the  public  that  prosecutara  should 
baenooun^ed,  when  acting  from  lauflable  motives.  5  M.  &  S.  465.  —  16.  A  cerHorari 
pro  n^gfi  lies  on  15  Geo,  5.  c.  78.  s.  S4.  relative  to  highways,  before  trsveneof  the  in- 
dictment or  judgment  thereon.  Cowp.  78.  —  l^  The  scat  99  Car.  9.  c^  19.  t.4.  pre^ 
hibits  the  removal  of  indictments  for  not  repairing  highwaya  before  ttaaacae  aad 
judpaant  chea  tliecw>a;  The  statute  5W.ftM;  cll.  s.  6.  rehoea  that  pKihi- 
ntMm  in  nose  eases  in  wluch  the  right  or  tide  to  repur  may  come  in  question. 
A  parish  is  indicted  for  non-repair  of  a  hkfaway;  tney^  plead' not  gaHtv;  Now 
since  upon  this  issue  the  course  to  be  pursued  is  to  determme  whedier  inia  U^- 
way  be  pnblic,  and  as  one  and  the  first  step  to  <letennine  that  point   is  to  ascei^ 

tain 
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(B  10  l^rtDgetf  (n  a  tfgf^lDas. 

None  oan  be  competed  to  make  a  bridge  m  an  highway,  where  there 
was  not  esie  before,  ludets  bj  act  of  parhemeDt.    2  Inst  701. 

By  the  at.  magna  chartOj  9  H.  3. 15.  nuUa  viBa  nee  liier  homo  dU^ 
irimgatigr  foieere  pomU$9  nid  md  de  jtsre  Jkeere  eomuemt  temp.  If.  2. 
So  DO  one  can  erect  a  pnbiic  bridge  without  licence  and  an  ad  ^ptod 
mpi.     1  8aL  12. 

o  a  county  cannot  change  a  bridge  from  one  place  to  another^  with- 
in act  of  parlianont.    R.  Mod.  Cki.  807«^(i») 


(B  *.)  How  repaired. — By  whom. 

By  the  common  law  no  one  waa  bonnd  ta  the  rqpaiie  ef  a  bridgfSi  but 
by  tenure  or  prescription.    2  Ipdt.  700. 

And  if  no  one  wav  bound  by  tenure  or  prescription,  it  sheuld  be 
.repaired  by  the  whole  coun^«  S  Inst^  701.  I  Bol.  S68. 1.  10*  Cvow 
Car.  S65. 

Or  if  it  lies  in  a  franebise^  by  the  whole  franchise.    S  Inst  701, 

Or  if  part  in  one  county  or  frandusep,  and  part  in  anotbersi  esch 
ought  to  repair  as  much  as  lies  in  it  2  Inst.  701.  And  thia  ia  now 
ocmfirmed  by  st  22  H.  8. 5. 

Tbouffh  the  8esri<»is charge  only  oiie  rill  for  the  wholftu  ILlSal.  959. 

But  ihe  terre-tenants  on  eadi  side  of  a  hi^wap  are  not  hound  to 
tepdr  a  bridge  in  it    9  Inst  700. 

tab  who  are  bouad  lo  repair  it,  the  title  t»  repair  comes  into  qaestioii  npon  such  an 
itBM^  io4  Ida  ia4ietBient»  therelbee,  mav  be  removed  before  travene  and'  mdipnent 

S'  en  thereon.  3  Bl  &  S.  465.  -«  18..  Th^  woids  **  wch  writ  of  e^fikaraHr  m>  the 
rd  section  of  the  statt  5  W.  &  M»  c.  1 1.  are  ootcontoed  to  such  cams  of  otrKarori 
ai  are  mentioned  in  the  preceding  section;  but,  as  the  words  in  the  second,  section  are 
feaeral ;  the  whole  act  one  entvs  act  passed  at  one  and  the  same  time;  therefore, 
^saeh  0(»<m«r?'  majt  meaa  **  aay  censsropi**  ff  M.  A  8. 465.*^  19.  The  aotke  of 
^ipeal  ligwtt  a  distress  for  nooifafmeat  of  a  hit!^*>y  n^  need  not  dtsolofethe 
grounds  of  objecdon.  1  M.  &  S.  4ii.  —  90.  The  six  digrs  United  for  hotice  of  ap* 
peal  s^gaiaat  a  distress,  for  non-payment  of  a  highway  rate,  are  reckoned  from  distress 
made.   1  M.&S.411. 

(»}  1.  The  ooestion  whether  a  bridge  is  a  public  one,  must  be  decided  without  re-^ 
ftraiee  to  its  class  or  descriptioa  15  East,  95.  —  2.  A  bridge  of  public  utility,  built 
Iqr  aa  iadiridual,  dedleated  to  and  accepted  by  the  community,  »  a  public  bridge, 
a  East,  ^^n.  945.  Id.  856. 19  East,  199. ---5.  If  a  bridge,  built  bv  an  iadiridual  and 
dedicated  to  the  eonunuattj,  is  not  what  it  seems  lo  be,  but  is  ofiroperfbet  end  in^itl- 
figial  coostrastion,  the  pubuc  may  reject  and  indict  it  for  a  nuisance,  after  (fisoovering 
the  cbeeS,  though  their  prerioas  conduct  might,  under  difi^rent  dreumstances^  haye 
aiaoiiBlad  to  an  ac^tanoa  9  East,  949. —  4.  Where  an  tndiridual  onneasserily 
bniUs  a  bridge  in  a  higbwaj^  tihe  public  do  not  adopt  it  as  theu^  own.  by  using  it  in 
Acir  paifl^gn  along  the  toad,  for  they  cannot  avoid  it.  13  East,  990.  14  £a^  917. 
a  M.  di  8.  .596.  -IT  5.  If  an  indiridual  throws  a  bridge  over  a  ford,  the  passage  tlirough 
wUdi  ia  iaponreaieot  at  partioular  seasons,  the  huUcHufj  is  of  common  utility,  and 
the  puUic,  if  th^  mean  to  refect  it,  must  indiet  it  as  a  nuisance;  iPthey  do  not,  they 
aooqyl  itbypassmaoverit.  9M.&8^51«. — 6.  Three  hundred  feet  of  the  rmd  on 
Ifeaoaa  ma^  and  the  same  diaiance  oa  the  other  next  adjoining  tile  ends  of  a  public 
Wd|6f  va  reckoned  parcel  oTit;  so  thai  the  county  bound  to  repair  the  bridge,  must 
Bkfma  repair  those  povtiont  of  tiM  road.  7  East,  588.  5  Smith,  467.  5Tsunt.984. 
9Do%i.-rT7.  l^ugh  there  cannot  be  a  pmrtial  dedication  to  thepabKc  of  a  bridge  or 
lli^bw^y*itittthe<le<jaoationmayboMBiitedinpointoftime.  Thus,  a  bridge  mi^  be  a 
bndgadedioalad  to  the  public;  apubHebridg^  over  whidi  the  builder  allowethem 
ia  peek  only  at.seaseaswheo  the  tod  besides  it  is  dangerous,  and  keeps  a  bar  across 
at  all  other  times.    9  M.  &  S.  969. 

So 
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Sb  if  a  man  erecU  a  public  bridge^  he  is  not  bound  to  repair  it. 
£ln8t.701.     lSal.S59. 

Nor  if  he  voluntarilv  repairs  it  once  or  tmce;  &r  that  is  only  evi- 
dence against  him  of  a  lien  by  prescription^  if  he  cannot  shew  who  ought 
to  repair.    2  Inst  700. 

So  an  usage  by  the  ancestor  does  not  bind  the  heir  to  repair,  without 
a  lien  and  assets.    Ibid* 

Yet  a  corporation  sole  or  aggregate  may  be  bound  to  repair  by  usage 
and  prescription,  without  more.    2  Inst.  700. 

And  if  a  man  bound  by  tenure,  sells.part.of  the  land  to  one,  and 
part  to  another,  each  may  be  charged  for  the  whole.    Jon.  273.     R. 

1  Sal.  358. 

Though  the  land  bound  comes  afterwards  to  the  king.   R.  1  Sal.  358» 

But  he  shall  have  a  writ  de  onerando  pro>  rata  portume  against  the 
other.    2  Inst.  700.     Hard.  131.    Dan.  744. 

So  if  an  owner  of  a  mill  make  a  channel  to  it  across  the  hiehway^ 
end  a  bridge  there,  which  is  used  as  a  public  bridge,  he  shall  be  Dound 
to  the  repair.     R.  1  Rol.  368. 1. 15.    Semb.  Cro.  Car.  365. 

Yet  a  private  bridge,  which  comes  to  the  public  benefit  and  use,  shall' 
be  repaired  by  the  public    6  Mod.  307*   £.10  Geo.  3.    5  Burr.  2594. 

2  Bl.  685.  S.  C.  28  Geo.  3.  2  East,  353.  n.    42  Geo.  3.  2  East,  342.  (o) 

(B  3.)  Remedy  for  not  repairing.  —  By  the  common  law. 

If  a  bridge  wants  repair  by  the  common  law,  the  remedy  was  by 
presentment  before  B.  R.  or  justices  in  eyre.    2  Inst.  701. 

Or  before  commissioners  of  oyer  and  terminer.     Ibid. 

Or  before  the  sheriff  in  his  toum,  or  in  the  leet.    Ibid. 

Or  before  the  sheriff  by  commission;  but  this  is  now  taken  away  by 
at.  28  Ed.  3. 9.    2  Inst.  701.    F.  N.  B.  127.  E. 

[The  sessions  impose  a  general  rate,  and  order  the  oflScers  to  make 
a  particular  assessment  and  collect  it.    Andr.  101.] 

[It  is  not  necessary  that  the  order  for  the  assessment  of  the  repair  of 
a  county  bridge  should  set  forth  that  it  is  presented  by  whom  the  bridge 
should  be  repaired;  for  the  only  matter  necessary  to  be  presented  is, 
that  it  is  a  public  bridge^  and  out  of  repair.    Andr.  101.  285.] 

(o)  1.  If  a  bridge,  built  bjr  a  county,  be  of  utiGty  to  it,  the  county  must  repair ;  if 
by  a  private  penon  for  hu  own  benefit,  he  must  repair.  5  Burr.  S594.  s  Blk.  685.'—- 
S.  Yet  the  county  are  bound  to  rmir  a  bridge  of  public  utility,  which  baring  beea 
built  by  indiriduals,  and  dedicated  to  the  oommumty,  has  been  accepted  by  them. 
S  East,  348.  ZS5.  n.  SSS,  n.  18  East,  198. — 5.  So  a  bridge  built  by  trustees  under  a 
turnpike  act  in  which  there  is  no  provision  made  for  exonerating  them.  8  East,  542. 
—  4.  And  if  a  public  foot-bridge,  to  the  repairs  of  which  individuals  are  chaigeable,  is 
enlaiged  to  a  carriage  bridge,  and  used  as  such  by  the  community,  the  county  are  liable 
to  repair  ^ro  roM.  8East,359.n.  Vide  6  T.  R.  194.  SB.&P.954.  —  5.  Andif  a 
lecond  bnd^  is  thrown  over  any  part  of  the  three  hundred  feet,  and  adopted  bjf  the 
public,  the  inhabitants  of  the  county  in  which  the  new  bri(|ge  lies,  must  repair  It. 
14  East,  477.  —  e.  Yet  if  «  bric^  is  thrown  over  a  hi|^way,  and  the  public  in  their 
tranrit  derive  no  advantage  from  the  bridge  greater  than  wliat  thcrv  possesaed  before  it 
was  built,  the  builder  is  TOund  to  repair  it.  3  M.  &  S.  S^6.  -^7.  So  where  a  company 
empowered  to  make  a  river  navigable^  and  to  alter  such  hif^ways  at  might  hinder  the 
navi^Uion,  leavins  others  as  convenient  in  their  rooin,  destroyed  a  public  ford,  suh* 
ttituting  a  bridge  for  it,  they  were  held  liable  to  repair.  15  East,  890.  1 4  East,  317. 
-—8.  So  if  a  company  of  individuals  are  empowered  by  act  of  pariiament  to  carry  a 
canal  through  a  pubhc  road,  they  are  bound  to  throw  a  oridge  across  tl^  cut,  and  repair 
k.    3M&S.58e. 

Or 
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Or  there  may    be    an   informafion   exhibited   for  not   repairing. 

2Lev.  112.to) 

If  it  is  a  private  bridge  to  a  mill,  &c.  he  that  has  the  passage  may 
have  a  writ  de  ponte  reparando  against  him  who  ought  to  repair  it. 
F.  N.  B,  1 27.  D.    2. Inst  70 l.(p) 

To  an  information  or  indictment  for  not  repairing,  if  the  defendant 
pleads  not  guilty,  he  shall  give  nothing  in  evidence,  but  that  the  bridge 
is  repaired.     Per  Holt. 

If  he  pleads,  that  another  ought  to  repair,  he  ought  to  shew  for  what 
cause ;  vis.  rcUione  tenurcBy  by  prescription.  Sec.     Cro.  Car,  S66. 

And  if  he  alleges,  that  it  is  a  new  bridge  erected  for  the  benefit  of  a 
mill,  it  is  not  sufficient  to  take  by^  protestation  that  it  is  not  an  ancient 
brid^;  for  that  is  tlie  substance,  and  ought  to  be  directly  answered. 
R.  Cro.  Car.  ^6S.  (y) 

If  the  defendant  alleges,  that  A.  ought  to  repair,  &c.  absque  hoc  that 
the  county  ought,  the  attorney-general  may  reply,  that  the  county  ought, 
absque  hoc  that  A.  ought,  and  lender  issue  upon  it.     2  Lev.  112.  (r) 

(B  4.)  By  statute  law. 

By  the  st.  22  H.  8.  5.  confirmed  by  the  st.  1  Ann.  18.  justices  of 
peace  of  a  county,  franchise,  &c.  or  four  of  them  (one  quorum)  shiill 
have  power  at  quarter-sessions  to  hear  and  determine  all  annoyances  of 
bridges  broken  in  highways. 

And  to  make  such  process  and  pains,  on  presentment  before  them, 
against  those,  who  ought  to  be  charged  with  making  or  amending 
sach  bridges,  as  B.  R.  uses  to  do,  or  as  they  shall  deem  necessary. 

And  if  not  known  who  should  repair,  See  the  bridge,  or  such  part 
as  HeS'in  a  town  corporate,   shall  be  repaired  by  the  town ;  if  out  of 


(o)  Information  in  B.  R.  lies,  notwithstanding  the  st  2SU.  8.  5.  and  1  Ann.  18. 
Str.  177. 

{p)  An  indictment  against  an  individual  for  not  repairing  a  bridge,  laying  the  charge 
(not  raHtme  tenune,  but)  by  reason  of  ownership,  is  bad  on  error.     ]  M.  &  S.  455. 

17)  1.  The  inhabitants  of  a  county,  if  indicted  for  the  non-repair  of  a  bridge,  or 
of  the  highway  within  three  hundred  feet  of  the  extremity  of  tne  bridge,  must,  to 
exonerate  themselves,  plead  specially  that  some  other  is  bound,  by  prescription  or 
teoune,  to  repair  the  same.  7  East,  5S8.  3  Smith,  467.  5  Taunt.  284.  2  Dow.  1. 
— 2.  IncUctment  against  the  county  for  not  repairing  a  public  bridge.  Plea,  not  guilty. 
Evidence  that  an  individual  had  been  in  the  habit  of  repairing  the  bridge,  tendered. 
Objected,  the  only  question  upon  these  nlendings  is,  whether  the  bridge  is  out  of 
repgur,  and  not  who  is  bound  to  repair  it.  Had  the  county  meant  to  throw  the  burthen 
upon  the  individual,  tliey  should  have  pleaded  bpecially.  Held,  that  upon  this  issue, 
the  prosecutor  was  bouod  to  prove  the  bridge  a  public  bridge,  and  that  the  leviilence 
tencfered  was  admissible^  not  to  throw  the  onus  of  repair  upon  others,  but  to  shew  that 
the  bridge  was  not  public     2  M*  &  S.  262. 

(r;  1.  A  plea  by  the  county  indicted  for  the  non-repair  of  a  bridge  described  as  a 
carriage  briJge,  that  certain  persons  hate  been  imroemorially  chargeable  to  the  repairs 
thereof,  is  not  supported  by  proof  that  the  bridge  was  an  ancient  foot  bridee,  with  the 
repurs  of  which  those  persons  had  been  charged  imroemorially,  but  that  it  has  lately 
been  enlarged  to  a  carriage  bridge.  2  East,  355.  — »  2.  If  a  land-owner  charged  ratione 
lAuu-d^  wiUi  repairing  a  bridge  aliene  parcel,  and  afterwards  continue  the  repairs  alone, 
the  presumptions  «re  that  the  part  retained  was  alone  charged  with  repairing. 
l€  East,  823.  —  3.  The  prohibition  in  st.  1  Ann,  c.  18.  8.5.  against  the  removal  by 
certiorari  of  indictments  and  presentments  for  not  repairing  county  bridges  and  high- 
ways out  of  the  county,  only  applies  to  the  defendantSy.not  the  prosecutor.  6  T.  R.  194. 
5  B.  &  P.  354.  -^4.  If  a  bridge  that  is  not  of  public  utility  is  built  in  a  highway,  it 
may  be  indicted  as  a  nuisance.    2  East,  342. 

Vol.  III.  D  the 
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the  corporation,  by  the  county ;  and  four  justices  of  peace  (one  quo- 
rum) may  summon  the  constables^  or  two  inhabitants  of  every  parish* 
and  tax  all  the  inhabitants  for  the  repair,  &c.  and  deliver  a  roll  of  the 
names  and  sums  to  the  collectors  of  each  hundred,  who  may  levy  by 
distress  and  sale,  &c. 

And  four  justices  of  peace  (one  quorum)  may  appoint  two  surveyors 
to  see  the  repairs,  to  whom  the  collectors  shall  pay  the  money,  and 
they  shall  all  account  to  the  justices  of  the  peace,  or  four  (one  quorum) 
at  the  sessions,  and  on  refusal  be  committed  without  bail  till  they  do 
so,  allowing  reasonable  charges. 

And  if  the  person,  who  ought  to  repair,  &c,  dwell  in  another 
county,  the  justices  of  peace  may  send  the  same  process,  as  if  in  the 
same  county,  which  all  sherifis,  &c.  shall  execute. 

And  tour  justices  of  peace  (one  quorum)  may  use  the  same  methods* 
for.  repair  of  300  feet  at  each  end  of  bridges  when  out  of  repair,  as  for 
repair  of  tlie  bridges. 

By  the  st  1  Ann.  18.  justices  at  the  quarter-sessions  shall  lay  such 
sum  on  each  parish  as  it  hath  usually  been  assessed  at,  which  shall  be 
levied  by  the  constable  or  other  persons  as  the  justices  shall  direct,  and 
by  them  in  six  days  paid  to  the  high  constables,  and  by '  them  m  ten 
days  to  the  treasurer,  for  repair  of  the  bridges. 

Such  assessment  to  be  levied  by  distress  and  sale,  on  non-payment 
in  ten  days  after  demand. 

By  the  st  22  H.  8.  5.  justices  of  peace  have  no  authority,  except 
of  public  bridges,  not  oi^"  private.     2  Inst.  701. 

Justices  of  peace  of  the  county  have  no  cognizance  of  the  repair  of 
bridges  within  a  franchise,  borough,  or  city,  if  there  are  four  justices 
there  (one  quorum).     2  Inst.  702. 

But  if  there  are  not  so  many  justices  of  peace  in  the  franchise,  then 
the  justices  of  the  county  shall  inquire  of  tlie  bridges  there,  if  the 
franchise  be  not  a  county  by  itself.     Ibid. 

And  if  it  be  a  county  by  itself,  then  no  remedy  but  by  common  law* 
Ibid. 

Justices  of  peace  shall  have  jurisdiction  of  a  common  bridge  in  a 
common  street,  as  a  nuisance,  though  it  be  not  in   a  highway.     1  Sal. 

359. 

If  it  be  known  who  ou^ht  to  repair  any  bridge,  by  the  st.  22  H.  8. 
8»  the  justices  of  peace  shall  issue  the  same  process  as  the  justices  of 
B.  R.     2  Inst.  702. 

And  so,  for  rebuilding,  if  necessary,  as  well  as  repairing.     Ibid. 

If  it  be  not  known  who  ought  to  repair,  it  is  well,  for  the  security 
of  the  justices  of  peace,  that  the  grand  inquest  present  the  bridge  in 
decay,  &c.  ei  quod  nescitur  quiy  SfC*     2  Inst.  703. 

If  it  be  not  known  who  ought  to  repair,  it  shall  be  at  the  charge  of 
the  county,  &c.     1  Rol.  368. 1.  10.     Vide  ante,  (B  2.) 

And  this  act  of  22  H.  8.  5.  ought  to  be  executed  by  four  justices 
(one  quorum)  or  more.     2  Inst.  70S. 

And  it  is  good  to  do  it  by  more,,  otherwise  if  one  dies,  or  is  put  out 
of  the  commission,  the  three  others  have  no  other  authority  to  proceed. 

2  Insl.  703. 

tt  is  safe,  that  all  proceedings  of  the  justices  of  peace  upon  this  sta- 
tute be  at  the  general  sessions  oS  the  peace.     2  Inst.  705. 

The 
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The  justices  of  peace  c^nnclt'  tax,  without  Hs^nt  of  the  constables  or 
inhabitants.     2  Inst.  704. 

And  therefore,  they  ought  at  the  general  sessions,  where  the  con- 
itables  are  present,  to  call  them^  or  by  warrant  summon  them,  or  two 
iohabitants,  at  a  certain  place  and  time  for  that  purpose.  2  Inst.  709« 
iomat^g. 

The  tax  shall  not  be  imposed  upon  the  parish  in  general,  for  then 
any  inhabitants  miffht  be  distrained  for  the  whole,  but  upon  each  in- 
habitant by  himseU.     2  Inst  704. 

And  here  all  privileges  and  exemptions,  though  by  parliament,  are 
taken  away-     Ibid. 

Every  householder  is  an  inhabitant,  but  not  a  servant,  Sec.  though 
he  has  a  personal  residence.    2  Inst.  703. 

Every  one  who  has  a  house  and  servants  there,  though  he  resides 
in  another  county.     Ibid. 

So  a  man  dwelling  in  another  county,  who  occupies  land  there. 
2  Inst.  702. 

So  a  corporation,  which  occupies  land  in  another  county,  is  an  in- 
habitant there.     2  Inst.  703. 

So  an  infant,  who  has  an  house,  or  holds  land  there.     Ibid. 

So  a  n)an,  who  holds  land  there  in  right  of  his  wife.     Ibid. 

The  collector  of  every  hundred  shall  have  a  roll  indented,  under 
the  seal  of  four  justices  of  peace.     2  Inst.  704. 

The  collector  may  distrain  for  the  tax,  upon  the  land  or  goods  of 
the  party,  at  any  place  within  the  hundred.     2  Inst.  705. 

If  the  tax  be  not  paid  upon  demand,  it  is  a  refusal,  though  it  was 
not  expressly  denied,     ibid. 

One  of  the  collectors,  with  the  assent  of  the  other,  may  distrain 
and  sell ;  for  that  is  the  distress  of  both.     Ibid. 

The  surplusage  upon  a  sale  shall  be  returned  to  the  owner.     Ibid. 

None  can  be  compelled  to  make  a  new  bridge,  where  there  was  not 
any  before,  except  by  act  of  parliament.    2  Inst.  701. 

By  12  6.  2.  c.  29.  s.  IS.  no  part  of  the  county  rate  shall  be  applied 
to  repair  bridges,  but  on  presentmeut  of  the  grand  jury. 

And  by  s.  14.  the  quarter  sessions  may  contract  for  their  repairs  for 
laven  years,  at  an  annual  sum. 

By  Stat.  14  O.  2.  c.  S3,  quarter  sessions  may  purchase  lands  to 
build  oouoty  bridges,  not  exceeding  one  acre  for  each  bridge,  (s) 


(f)  1.  The  same  powers  of  procurine  materials  and  removing  nuisances  are  given  to 
tbe  surveyors  of  bndges,  as  are  vested  in  the  surveyors  of  highways  by  the  15  0. 5, 
cTS.;  and  ail  the  powers  and  ptoviiions  of  said  act  are  extended  to  bridges,  for  the  pur* 
poses  of  their  amendment  or  aheration*  45  G.  3.  c.  59.  —  9,  The  powers  of  the  45  0. 3. 
c  59.  contained  for  the  purchase  of  any  land  or  ground  for  the  purposes  of  said  act| 
are  extended  to  such  building  or  erections  as  may  be  necessary  to  be  purchased,  54  G.  3, 
csa  —  a.  And  the  provisions  of  said  act  are  aNo  extended  to  bridges,  Sec.  repaired  by 
hoodrads  or  other  dmsions  of  conuties.  Ibid.  —  4.  And  these  acts  are  amended  by 
as  0.5.  €.145.  which  empowers  the  surveyors  of  cdunty  bridges,  &c.  with  the  con- 
sent of  two  justices  ofpe^ce,  to  take  stones  from  any  quarry  in  such  counties  (except 
from  quarries  situated  in  gardens,  &c.)  making  compensation  for  damages,  Sic.  —  5.  And 
this  act  also  enables  jastices  of  peace  to  contract  for  the  repair  of  county  bridges,  &c. 
~  6.  Quarter  sessions  may  appoint  justices  to  superintend  occasional  repairs,  52  G.  3, 
c.  110.  —  7.  Justices  at  sessions  may  contract  for  keeping  in  repair  roads  over  bridges. 
Ibid. 

D  2  (C)  l&UC. 
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(C)  ®urbesor0  for  tbt  i)igt)ttap. 

(C  1.)  How  chosen. 

By  the  st.  2  &  S  Ph.  &  M.  8.  on  Tuesday  or  Wednesday  in  Easter 
week,  and  by  the  st.  22  Car.  2.  12.  on  some  day  in  Christmas  week, 
and  by  the  st.  S  &  4  (or  S)  W.  &  M.  12.  on  26th  December,  unless  it 
be  Sunday,  and  then  the  27tfa,  the  constables,  churchwardens,  &c. 
shall  chuse  two  surveyors  for  a  year  to  amend  the  highways  leading  to 
market  towns,  who  refusing  shall  pay  20s.  a-piece. 

By  the  st.S  &  4  (or  3)  W.  &  M.  12.  the  parish  shall  assemble 
and  make  a  list  of  such  inhabitants,  who  have  102.  per  annum  in  their 
own  or  their  wife's  right,  100/.  personal  estate,  or  farm  SO/,  per 
annum,  or  if  no  such,  of  the  most  sufficient,  and  return  the  list  to  the 
justices  of  peace  at  special  sessions,  Sd  January,  or,  if  Sunday,  the  4th, 
or  in  fifteen  days  afler,  of  which  ten  days  notice  shall  be  given  to  the 
parish ;  and  the  justices  shall  by  warrant  under  hand  and  se»l  appoint 
one,  two,  or  more  out  of  such  list  to  be  surveyors  for  next  year ;  which 
nomination  shall  in  six  days  be  notified  to  the  persons  chosen,  by  the 
constable  or  surveyor,  by  leaving  the  warrant  or  a  copy  at  their  place 
of  abode.  And  if  any  refuse  the  office,  they  shall  forfeit  SL  each,  a 
moiety  to  the  informer,  a  moiety  to  the  repair  of  the  highway,  to  be 
levied,  on  the  oath  of  one  witness,  by  warrant  of  two  justices  of 
peace  by  distress  and  sale,  &c.  And  then  the  justices  shall  nominate 
another  fit  person,  who  on  notice,  &c  refusing,  forfeits  5/-  &c.  And 
the  constables,  churchwardens,  and  surveyors  not  returning  a  list  for- 
feit 205.  each,  to  be  levied,  &c. 

By  Stat.  13  G.  3.  c,  78.  on  22d  September  the  constables  and 
householders  assessed  to  public  rates  shall  name  ten  inhabitants,  who 
have  each  10/.  a  year  lands,  ,or  100/.  personal,  or  occupy  lands  of 
30/.  a  year;  or  for  want  of  such,  the  most  sufficient  inhabitants; 
and  in  three  days  the  constable  shall  transmit  a  copy  to  a  justice  near 
the  place,  and  shall  deliver  the  original  to  the  special  sessions  for  the 
highways,  next  after  Michaelmas  quarter  session,  and  shall  in  three 
days  give'  personal  notice,  or  leave  notice  in  writing  to  the  persons 
named.  Justices  to  give  ten  days  notice  of  their  special  sessions,  and 
to  name  what  surveyors  they  think  fit  from  the  lists,  if  they  think 
them  qualified ;  if  not,  from  other  substantial  inhabitants  or  occupiers 
of  lands  living  within  three  miles  of  the  place,  in  the  coimty.  Con- 
stables to  give  persons  appointed  notice,  by  serving  the  warrant  in 
three  days.  If  he  accepts,  he  is  surveyor  for  the  year  ensuing. 
Justices  to  give  them  a  charge.  Person  named  in  the  list,  not  accepts 
ing,  if  appointed,  in  six  days,  forfeits  5/.  Person  not  in  the  list,  but 
appointed,  not  accepting,  forfeits  505.  No  person  serving  can  be 
again  appointed  (without  consent)  in  three  years  from  such  appoints 
ment  and  service. 

If  no  list  returned,  or  if  the  person  appointed  refuse,  the  justices 
shall  at  that  or  a  subsequent  sessions,  in  a  month,  iqppoint  another 
person  to  be  surveyor,  with  salary  out  of  forfeitures,  not  exceeding 
one  eighth  of  a  sixpenny  assessment. 

If  constable  does  not  make  list,  and  return  it  and  the  duplicate,  and 
give  the  notices,  and  serve  the  warrants,  and  return  the  amount  of  the 
assessment,  if  required,  be  forfeits  40s.  for  everv  defiiult. 

^  •  S.2.If 
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S.  2.  If  surveyor  with  salary  is  appointed^  a  substantial  inhabitant 
sball  be  appointed  his  assistant;  if  he  refuses  to  accept,  he  forfeits  505. ; 
and  so  another,  under  like  forfeiture ;  and  then  a  third,  who  shall  have 
those  two  forfeitures,  and  further  salary,  if  necessary.  Assistant 
lerving,  cannot  be  appointed  assistant  in  three  years  from  his  jGrst  ap- 
pointment, without  consent. 

S.  3.  surveyor  with  salary,  not  residing  in  the  place,  shal^  give 
bond  to  account;  and  so  by  st.  IS  G.  3*  c.  84.  s.  65.  [shall  treasurer 
and  surveyor  of  turnpike. 

S.  4.  assistant  is  to  assist  in  calling  in  and  attending  the  statute-duty, 
in  collecting  compositions,  &c.  and  assessments,  making  and  serving 
notices,  to  account  for  money  received  to  surveyor,  or  ip  default  for- 
feits double  value ;  and  for  every  wilful  neglect  of  duty,  forfeits  from 
5/.  to  40s.  shall  pay  sunis  above  405.  on  surveyor's  order  in  writing. 
Surveyor  not  responsible  for  money  not  received  by  him,  or  paid  by 
his  order. 

S.  5.  two-thirds  of  the  parish-meeting  may  agree  with  a  person  of 
skill  to  be  surveyor,  with  a  salary,  and  return  his  name,  with  the  list, 
to  the  justices :  who  may,  if  they  think  proper,  appoint  him,  and  allow 
him  the  salary  i^eed  on,  to  be  raised  as  the  former. 

If  surveyor  dies,  or  becomes  incapable,  the  justices  may  appoint 
another,  and  allow  him  the  salary. 

S.  55*  justices  of  corporations  shall  not  allow  salary  to  surveyor  ap- 
pointed by  them,  unless  approved  by  two-thirds  of  town-meeting. 

S.  ?!•  justices  shall  give  every  surveyor  appointed  an  abstract  of  this 
act,  and  the  clerk  to  have  6d.  for  it. 

'  S.  86,  87,  88.  this  act  extends  not  to  Bristol,  Whitechapel,  or  Wap- 
piDg,  nor  to  the  commissioners  of  sewers. 

The  magistrates  are  not  bound  to  appoint  surveyors  from  the  list 
of  persons  returned  to  them  under  this  statute,  if  in  their  opinion  the 
persons  are  not  qualified ;  but  they  may  appoint  other  persons  of  the 
parish  who  are  qualified.     H.  37  Geo.  3.  7  T.  R.  169. 

By  Stat.  13  G.  3.  c^  84.  s.  44.  turnpike  trustees  shall  swear  them- 
selves worth  40/.  per  annum  in  lands,  &c.  or  800/.  personal  esti^te, 
or  heir  apparent  to  a  person  worth  80/.  per  annum,  or  forfeit  50/. 

S.  46.  keeper  of  public  house  shall  not  be  a  trustee  or  officer  of 
turnpike ;  but  he  may  farm  the  toll,  if  he  employs  a  collector  not  in- 
oqpacitated. 

S.  49,  50.  if  a  sufficient  number  of  trustees  do  not  appear  at  any 
meeting,  the  clerk  may  fix  and  give  ten  days  notice  of  another.  And 
no  meeting  shall  be  adjourned  for  more  than  three  months;  no  busi- 
ness done  before  ten  in  the  morning,  nor  adjournment  made  to  any 
hour  after  two  ih  the  afternoon.  (/) 


(/}  1.  Maffistrates  are  not  bound  to  choose  surveyon  ot  the  highway  from  the  list» 
retorned  uD&r  st.  13  Geo.  5.  c.  78.  s.  1.  7  T.  R.  169.  —  2.  And  no  appeal  Ues 
to  the  quarter  sesdons,  against  allowance  of  the  accounts  of  the  surveyors  of  the 
highways  under  st.  13  Geo.  3.  c.  78.  5  T.  R.  689.  Id.  701.  —  3.  Road  surveyors 
are  onfy  protected  by  the  provisions  of  the  highwaj^  act,  when  acting  bonA  fide.  13 
East,  soo.  —  4.  And  the  sufficienev  of  amends  paid  into  court,underthehij;nway  act, 
bv  road  surveyors,  in  an  action-  brought  agaust  them,  cannot  be  questioned.  13 
East,  90a 

D  S  (C  2.)  Their 
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(C  2.)  Their  authority  and  power. — ^To  provide  labourers. 

By  the  st.  2  &  S  Ph.  &  M.  8.  every  person  for  every  plowlaod  in 
pasture  or  tillage  he  occupies  in  the  same  parish^  and  every  one  keep- 
ing a  draught,  or  plough^  shall  send  a  cart  with  horses,  &c.  and  ail 
necessaries,  and  two  able  men  with  the  same,  at  every  day  and  place 
appointed  for  amendment  of  the  highways,  on  pain  of  IO5.  for  every 
draught:  and  every  other  householder,  and  every  cottager  or  la- 
bourer shall  (unless  he  be  a  yearly  hired  servant)  by  himself  or  suffi- 
cient labourer,  work  every  day,  &c.  on  pain  of  I2d.  per  diem;  but 
if  a  carriage  is  thought  needless  by  the  surveyor,  every  person  shall 
lend  two  labourers  each  day  for  every  carriage,  on  pain  of  IQd.  per 
man.  And  the  leet,  or  in  default,  the  justices  of  peace  at  the  quarter 
sessions  may  fine  all  offences,  and  the  clerk  of  the  peace*  &c.  shall 
make  estreats  indented  of  the  fines,  and  deliver  one  part  ^  the  con«> 
stable  and  churchwardens  of  the  parish,  the  other  to  the  high  consta* 
ble,  &c.  who  may  levy  bv  distress,  and  if  no  distress,  or  he  pay  n^ 
in  twenty  days,  ne  shall  pay  double.  And  the  high  constable  shall 
yearly  account  to  the  constable  and  churchwardens  of  the  parish  00 
pain  of  405.  and*  the  constable  and  churchwardens  may  call  him,  or 
their  predecessor^  to  account  before  two  justices  of  peace  (one  quo- 
rum), who  may  commit,  till  all  arrears  paid,  but  shall  allow  Sd.  per 
pound  for  the  collection,  and  I2d.  per  pound  to  the  clerk  of  the  peace, 
or  steward  of  the  leet,  and  all  fines  shall  go  to  the  repair  of  the 
hiffhway. 

By  the  st.  18  El.  10.  a  pei'son  (not  in  London)  rated  to  the  siibsidy 
5/.  in  goods,  or  40^.  in  lands,  shall  find  two  labourers  in  the  highway 
while  so  rated,  if  not  otherwise  chargeable  by  any  former  law^  but  as  a 
cottager. 

And  a  person,  having  a  plowland  of  tillage  or  pasture  in  several 
parishes,  shall  find  a  cart,  &c.  in  the  parish  where  he  dwells,  as  if  all 
in  the  same  parish;  but  if  several  plowlands  in  several  parishes,  he 
shall  find  for  each,  as  if  in  the  parish  where  he  dwells. 

By  the  st.  22  Car.  2.  12.  where  the  usage  is  to  carry  gravel,  &c.  on 
horses^  &c  the  inhabitants  shall  send  in  such  horses,  &c.  instead  of 
teams;  and  for  default  of  working  in  the  highway,  every  labourer 
shall  forfeit  IScf.,  every  horse  aud  roan  35.,  every  cart  and  two  men 
IO5.  for  every  day,  for  repair  of  the  highway,  to  be  levied,  on  proof 
before  the  next  justices  of  peace  by  one  witness,  by  distress  and 
lale,  8cc. 

But  they  may  also  be  indicted,  for  this  wa9  an  indictable  oiKnce  be- 
fore this  statute.     Vid.  2  Bur.  832.  834. 

By  the  st.  7  &  8  W.  3.  29.  a  person  having  50/.  per  annum  in  wood- 
land, or  any  other  land,  sliall  be  deemed  to  have  a  plowland  within 
the  said  acts. 

The  iustices  of  peace,  &c.  ought  to  appoint  particular  days  for  work- 
ing in  the  highway ;  for  it  is  not  suflicient  to  say,  six  days  between  suck 
a  time  and  such  a  time.     R.  1  Sal.  357. 

So,  an  indictment  for  not  working  ought  to  shew  the  particular  digr^ 
appointed.    Ibid. 

But 
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But  if  particular  days  are  not  appointed  for  working  in  the  highwaj, 
parishioner  is  not  bound  to  work  there.     Ibid,  (u) 

CC3.)  For 


(«)  Hie  13  Geo.  3.  c.  78.  contained  several  provisions  (s.  34  to  52.  )in  respect  to  tlie 
ttatote  duty  or  proportion  in  which  the  inhabitants  and  occupiers  of  lands^  &c.  withm 
the  re^)ective  paritbes,  &c.  should  be  chai^eable  to  repairs ;  but  this  act  was  amended 
in  these  respects  by  the  34  Geo.  3.  c.  74.  which  enacts  that  the  surveyor,  together 
«ith  the  inhabitants  and  occupiers  of  lands,  &c.  within  each  parish,  township  or  place, 
shall,  at  proper  seasons  in  eyery  year,  use  their  endeavours  for  the  repair  of  the  bigh»- 
waysy  and  shall  be  chargeable  thereunto  as  follows,  viz.  eveij  person  keeping  a  waggon, 
cart,  wain,  plough,  or  tumbrel,  and  three  or  more  beasts  of  draught  used  to  draw  the 
same,  shall  six  cuiys  in  every  year  (if  m  many  shall  be  found  necessary)  to  be  eom- 
potoi  from  Michaelmas  to  Michaelmas,  send  on  every  day,  and  at  every  place,  to  be 
appointed  1^  the  surveyor  for  amending  the  highways  in  such  parish,  &c.  one  wain, 
cart,  or  carrutte  iurnisbed  after  the  custom  of  the  country,  with  oxen,  horses  or  other 
cattle,  and  all  other  necessaries,  and  also  two  able  men  with  such  wain,  &c.  whieh 
duty  so  performed  shall  excuse  every  suidb  person  from  his  duty  in  such  parish,  6ui, 
m  re^Mct  of  all  lands,  &c.  not  exceeding  the  annual  value  of  5(V.,  whicn  he  shall 
occupy  therein ;  and  every  person  keeping  such  team,  draught  or  plough,  and  oceupv- 
ing  in  the  same  parish,  &c.  lands  of  the  yearly  value  of  50l.  beyond  the  said  50/.  m 
mpeet  whereof  snch  team  duty  shall  be  performed ;  and  every  such  person  occupy- 
ing lands.  Sec,  of  the  ycariy  vakie  of  50/.  in  any  other  parish  besides  that  wherein  lie 
nsidci ;  and  every  other  person  not  keeping  a  team,  dec.  but  occupying  lands,  &c.  of 
the  yearly  value  of  66L  in  any  parish,  &c.  shall  in  Hke  manner  respectively  and  for  the 
same  number  of  days,  find  and  send  one  wain,  cart,  or  carriage  furnished  with  not 
leas  than  three  horses,  or  four  oxen  and  one  horse,  or  two  oxen  and  two  horses,  and 
two  able  men  to  each  wain,  ^c.  and  in  like  manner  for  every  50/.  per  annum  respec- 
tively which  such  person  shall  occupy ;  such  wains,  &c.  to  be  employed  tw  the  survey- 
or in  the  repairing  the  highways  within  the  parish,  &c.  where  such  lands,  &c,  shall  lie : 
Aadcverv  person  who  sluill  not  keep  a  teafn,&c.  but  shall  occupy  lands.  Sec  under  the 
yearly  value  of  SOL  in  the  parish,  arc  where  he  resides,  or  in  any  other  parish,  &c.; 
and  every  person  keeping  a  team.  Sec.  and  occupying  lands,  &c.  under  the  yearly  value 
of  5QC  in  any  other  parish  than  that  wherein  he  resides,shali  pay  to  the  sur\'eyor  in  lien 
af  snch  dntr  the  sums  following,  viz.  for  every  20j.  of  anmial  value  of  such  lands.  Sec, 
one  penny  ror  every  day's  statute  duty  which  shall  be  required,  not  exceeding  six  days 
tn  cftry  year;  and  every  person  shall  in  like  manner  pay  one  penny  for  every  20f.  of 
the  annual  valne  of  the  lands,  &c.  which  he  shall  occupy  in  any  such  parish,  4rc.  above 
the  annual  value  of  50/.  and  ie:ss  than  200/.,  and  so  for  every  not,  of  the  Intermedi- 
ate aanual  tralne  of  the  lands  which  he  shall  occupy,  and  which  shall  fall  short  of  the 
fiirther  laerease  of  50/.  for  each  day's  statute  dnty  which  shall  be  required.  But  hh 
provided  that  no  person  keeping  such  team,&c.  and  performing  dut^  with  the  same  in 
the  parish,  &e.  where  he  resides^  and  not  occupying  lands,  &c.  withm  the  came  of  the 
yen^  Taloe  of  30/.  shaH  be*  obliged  to  send  more  than  one  labourer  with  Quch  team, 
Stc,  And  by  i.  s.  eveiy  person  who  shall  not  keep  a  team,  draught,  or  plough,  but  shalt 
keep  one  cart  or  more,  and  one  or  two  horses  or  beasts  of  draught  only,  used  to  draw 
ia  sodi  cans,  shall  be  obliged  to  perform  his  statute  duty  for  the  like  number  of  days 
with  lueh  carts,  &c  end  one  labourer  to  attend  each  cart,  or  to  pay  for  the  lands,  ^c. 
which  he  shall  occupy  according  to  the  above  rate,  at  the  option  of  the  surveyor  ;  and 
crarv  penea  who  snaH  keep  a  coach,  post-chaise,  chair,  or  other  wheel-carriage,  and 
not  keep  a  team,  &c.  nor  occupy  lands,  &c  of  the  annual  value  of  SoL  in  the  parish, 
fte.  whum  he  shall  reside,  shall  pay  to  the  surveyor  one  shillhig  in  respect  of  every 
day's  statnte  duty  for  every  horse  which  he  shall  draw  in  any  such  carnitfe,  or  shall 
pay  aoooniing  to  the  value  of  the  lands^drc.  which  he  shall  occupy  aoeording  to  the 
aktfve  late,  at  the  option  of  the  surveyor.  And  if  aay  of  the  said  teams,  Sec,  shall  not 
be  thoudit  aecdfol  oy  the  surveyor  on  any  of  the  said  days^then  every  such  person  shall 
on  fetaifMng  noCiee  an  tlierein  directed,  send  unto  said  work,  for  every  one  ^  spared' 
daee  able  aien;  or  pay  to  the  surveyor  4j.  ed.  in  lieu  thereof,  at  the  option  of  the  sur- 
99fori  and  all  mdtt  persana  shall  bring  with  themwch  shovels^  spades,  picks^  mattocki 
aadadMrteoto  and instniments as  are  proper  for  thepnrposes  aforesaid;  and  tiieh 
panoas  and  eerriagil  fthall  perform  such  work  for  eight  hoitft  in  etiry  ^  g^id  d^ys 
afithia  mad  parfch,  die.  or  ia  tarrying  materials  from  any  ether  parish,  Ae. ;  gtid  if  g^- 

n  *  labourer 
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(C  3.)  For  what  time. 

By  the  8t.  2  &  S^  Ph.  &  M.  8.  constable  and  churchwardens,  at  the 
election  of  surveyors,  shall  appoint  four  days  before  Midsummer  (and 
by  the  st.  5  £1.  18.  six  days)  for  amendnf^nt  of  the  highways,  and 
give  notice  of  the  days  in  the  church  the  Sunday  after  Easter :  and 
every  carriage  and  labourer  shall  work  eight  hours  every*  day,  unless 
licensed  by  one  of  the  surveyors. 

By  the  st.  22  Car.  2.  12.  it  is  sufficient,  if  the  highways.be  amended 
before  St.  Luke's  day,  though  not  before  Midsummer. 

Surveyors  shall  appoint  six  days  for  work  in  the  highway,  with  re- 
gard to  the  season  of  the  year  and  weather,  and  giving  notice  publicly 
some  convenient  time  before  the  several  days. 

By  the  st.  1  Geo.  52.  justices  of  peace  at  their  special  sessions  may 
order  great  roads  to  be  first  amended,  and  at  what  time,  and  in  what 
manner  to  be  done,  to  which  the  surveyors  are  to  conform. 


labourer  or  driver  shall  be  insufficient,  or  shall  refuse  to  work,  the  surveyor  is  thereby 
authorized  to  discharge  every  such  team,  &c.  and  recover  from  the  owner  such  for- 
feiture as  if  the  same  had  not  been  sent.    But  this  statute  (s.  4  and  5.)  empowered  the 
justices  to  exempt  poor  persons  from  the  payment  of  such  rates,  and  also  (by  s.  6.) 
authorized  them  in  certain  cases  to  require  tne  performance  of  the  statute  duty  in  kind. 
So  much  of  the  13  G.  3.  c.78.  s.36.  and  34  G.  3.  c.  74.  s.3.  as  allowed  persons  to 
compound  at  certain  rates  for  the  performance  of  the  statute  duty,  is  repealed  by  the 
44  G.  3.  c.  5S.  which  enacts  that  any  person  liable  to  perform  statute  duty  by  sending 
one  or  more  teams,  draughts  or  ploughs,  with  men,  horses,  or  oxen,  shall  and  may 
compound  for  the  same,  by  paying  to  the  surveyor  of  highways  (at  the  time  and  in 
manner  in  the  13  G.3.  c  78.  mentioned*^  such  sum  as  the  justices  of  peace  for  the 
limits  wherein  the  parish,  &c,  is  situate,  or  the  major  part  of  them  at  their  special 
sessions,  to  be  held  in  the  first  week  after  Michaelmas  ouarter  sessions  in  every  year, 
shall  adjudge  to  be  reasonable,  not  exceeding  1S«.  nor  less  than  54,  for  each  team  for 
each  day ;  and  in  default  of  their  adjudging  the  same,  then  the  sum  of  €i. ;  and  for 
'each  cart  with  two  horses,  or  beasts  of  draught,  not  exceeding  8«.  nor  less  than  3i., 
and  in  c^ault  of  their  ac^udging  the  same,  the  sum  of  4«. ;  and  for  each  cart  with 
one  hor9#^or  beast  of  draught,  not  exceedinB  6'<.  nor  less  than  2«.,  and  in  default  of 
their  adjudging  the  same,  the  sum  of  5s. — The  54  G.  3.  c.  109.  recites  the  13  G.3. 
c.  78.  and  that  the  assessments  which  are  authorized  by  that  act  are  not  sufficient  for 
the  purposes  to  which  the  same  are  directed  to  be  applied;  and  therefore  provides, 
that  further  assessments  in  addition  to  those  under  13  G.  3.  c.  78.  may  be  ordered 
by  the  justices  at  sessions  for  the  repair  of  highways,  &c.    Notice  of  the   if>pli- 
cation  for  such  assessment  to  be  given.     Id.  s.  2^-—  Rate  of  such  assessment  limited 
Id.  s.  3. —  Surveyors  of  highways,  by  authority  of  two  justices  may  require  a  compo- 
sition in  money  instead  of  the  statute  duty.   Id.  s.  4.  —  Justices  at  sessions  to  fix  the 
rates  of  such  composition.   Ibid. —  Persons  to  have  option  of  compounding  for  the 
whole  instead  of  part  of  statute  duty.    Ibid.  ^  Scale  according  to  which  persons 
liable  to  pay  money  instead  of  statute  duty  shall  contribute  with  relation  to  annual 
value  of  lands,  Ac.  occupied  in  parish,  &c.    Id.  s.  5.  —  In  what  proportions  persons 
keeping  coaches,  &c.  and  not  keeping  teams,  &c,  nor  occupying  50/.  per  annum  shall 
pay  in  respect  of  every  day's  statute  duty.    Id.  s.  6.  — Penalty  for  refiising,  &c.  to 
perform  statute  duty  m  kind  when  duly  summoned.     Id.  s.  7.  —  Justices,  &c.  id 
cities,  &c.  to  execute  this  act  as  well  ^  justices  in  counties.    Id.  s.  8.  —  Former  acts 
to  be  in  force,  save  so  far  as  altered  hereby.  Id.  s.  9.  —  The  SS  G.  3.  c.  68.  s.  6.  recites 
the  54  G.  3.  c.  109.  3. 6.  and  that  certain  other  matters  relative  to  tl^e  highways  are  to 
be  done  by  justices  of  peace  at  their  special  sessions  to  be  holden  in  the  week  next 
after  the  xaicfaaelmas  quarter  sessions;  and  that  the  time  for  holding  theHiichaelmas 
quarter  sessions  had  been  altered  by  the  54  G.  3.  c.  84.  to  the  first  w^  after  the  1  ith 
of  October:  and  therefore  enacts  that  justices  may  act  at  their  special  sessions 
in  the  wed(  after  Michaelmas,  as  formerly  in  the  week  after  Michaelmas  quarter 
sessions. 

.    And 


Surveyors  for  the  tugkway.  41 

And  surveyors  shall  summon  teams  and  labourers  to  come  in  at  the 
firrt  seaaoname  days  the  year  shall  afibrd,  and  shall  repair  such  as  the 
justicea,  or^  in  their  default,  as  they  think  needful  in  the  first  place. 

(C  4.)  To  provide  materials. 

By  the  st  5  El.  18.  surveyors  may  take  rubbish  in  any  quarry  of  a 
parish,  ijf  ready  digged ;  and  if  no  such,  may  dig  in  liie  sevmd  ground  . 
of  a  parishioner  (not  hb  house,  garden,  orchard  or  meadow)  for  gravel, 
sand,  or  cinders  for  highway,  Without  licence,  so  as  he  dig  but  one  pit, 
not  above  ten  yards  over,  and  in  a  month  after  fill  it  up,  at  the  charge 
of  the  parish,  on  pain  of  five  marks  for  every  default  to  the  owner  by 
action  of  debt,  &c. 

Justices  cannot  make  an  order  to  dig  over  all  an  estate,  and  leave 
It  to  the  discretion  of  the  surveyor  where ;  they  must  fix  on  the  parti- 
cular part.     1  B.  M.  877. 

They  must  award  satisfaction  to  the  owner,  as  well  as  the  occupier. 
Ibid. 

They  must  specify  what  kind  of  materials  cannot  be  found  in  the 
waste  grounds :  for  they  cannot  dig  in  private  grounds  (for  all  kinds  of 
materials,  merely)  because  some  kind  of  materials  are  not  to  be  found  in 
wastes^  if  other  proper  may.     Ibid. 

They  cannot  try  for  materials  in  private  soil ;  they  should  previously 
know,  or  haVe  reasonable  prospect  of  finding  them.     Ibid. 

By  St.  13  O.  8.  c.  78.  s.  27,  28.  and  18  G.  8.  c.  84*.  s.  61.  surveyor 
may  take  refuse  stones  of  any  quarry  in  his  own  parish  without  owner's 
consent,  but  hot  to  dig;  and  he  may  in  any  common  ground  or  river, 
in  his  6wn  parish  (or  any  other,  leaving  sufiicient  for#  themselves)  get 
gravel,  &rc.  or  gather  stones  in  his  parish,  without  satisfaction,  but  sa- 
tisfaction for  &mage  done;  ownei^s  consent  must  be  had  to  ^ther 
stones,  or  licence  from  a  Justice.  This  extends  not  to  stones'  thrown 
up  by  the  sea,  called  beach. 

Cap.  78.  s.  79.  If  sufficient  materials  cannot  be  had  in  common 
grounds,  surveyor  may  search  in  inclosed  grounds  in  his  own  parish, 
or  by  licence.from  two  justices  in  special  session  in  other  parishes,  and 
to  td^e  what  he  thinks  necessary,  making  satisfaction ;  if  they  cannot 
agree,  to  be  settied  by  one  justice.  Clay  may  be  got  where  any  other 
materials  may,  and  may  be  burnt  on  any  common  ground.  Materials 
must  not  be  taken,  if  owner  gives  notice  he  shall  want  them  to  repair 
roads,  without  an  order  of  two  justices,  afler  hearing. 

S.  31.  Surveyor  shall  fence  in  holes  made  in  gettmg  materials, whilst 
open;  if  no  materials  found,  to  fill  it  up,  atad  cover  it  with  turf,  in 
three  days;  if  materials  found  in  fourteen  days  afler  digging  enough, 
to  fence,  slope,  or  fill  up ;  in  twenty  days  after  i^pointment,  to  fill 
up  or  slope  all  holes  not  likely  to  be  used ;  if  likely  to  be  used,  to 
fence  them  with  posts  and  rails,  on  pain  of  IO5.  for  every  default ;  and 
if  he  neglects  it  for  six  days  afier  notice  fi'om  a  justice,  the  owner,  or 
a  commoner,  to  forfeit  from  10/.  to  405.  for  every  neglect. 

S.  32.  Materials  for  another  parish  must  be  carried  between  Ist  April 
and  Itt  November,  or  in  hard  frost. 

S.  SS.  Persons  digging  materials,  whereby  bridge,  mill,  building, 

dam, 
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cbuD,  bigiiwayy  faidi  minefl»  or  tio»works,  may  be  endangeffed^  forieit 
from  61.  to  80«. 

S.  50.  If  sufficient  jnaterialt  cannot  be  got  by  statute-dutr,  snnrmror 
may  contract  for  the  same,  at  a  meeting  to  be  held  on  ten  .days  notice. 
Surveyor  not  to  be  concerned  in  contract,  without  licence  from  a  justice, 
under  penalty  of  10/.  and  incapacity  to  be  surveyor. 

By  St.  id  G.  S.  c.  84.  8. 36.  turnpike  surveyor  may  contract  ibr  ma- 
terials; to  have  no  share  in  the  contract  without  Ucencc^  on  pain  of 
40/.  and  incapacity. 

S-  70, 71.  He  may,  with  the  af^robadon  of  trustees,  applv  the  tolls 
wd  statute-duty  in  the  eicecution  of  the  powers  in  tbe  highway  acts» 
for  providing  materials,  enlargmg^  tumiflg,  stopping  up  and  selling 
roadB,  making  drains,  cutting  trees  and  hedges,  and  calling  out  the 
Uibourers  (for  the  proportton  of  labour)  as  the  parish  survevors  may, 
making  the  same  sads&ctioa  lot  materials  and  damages  as  daey  ought 
to  make. 

(C  5.)  To  remove  obstructions, — Watercourse. 

By  the  st  5  El.  IS.  surveyors  may  turn  a  watercourse  out  of  the 
Jnghway  into  any  ditch  of  another's  several  ground  adjoining  to  the 
hiehwavi  as  they  think  meet. 

By  the  St  18  El.  lOt  if  a  bank  be  between  the  highwav  and  ditch, 
the  surveyors,  &c.  may  make  sluices  through  the  bank  to  let  the  water 
out  of  the  highway  into  the  ditch. 

By  the  st.  1  Geo.  52.  if  any,  who  ought  to  scour  ditches  or  water- 
courses near  an  highway^  neglect  for  thirty  days  after  notice  by  the 
surveyors,  or  leave  the  earth  eight  days  after  scouring,  he  shall  forfeit 
2s.  Sd.  for  every  eight  yards  of  ditch  not  scoured,  on  the  oath  of  the 
surveyor  before  justices  at  the  quarter  sessions,  and  for  other  offence^ 
a  sum  not  exceeding  51.  nor  under  20^.,  to  be  levied  by  distress  and 
sale,  &c. 

By  Stat  18  Geo.  3.  78.  s.  8.  occupiers  of  lands  shall  make  and  scour 
sufficient  ditches,  drains,  and  watercourses,  and  lay  bridges  at  cart- 
ways, tuc.  and  occupiers  of  land  where  the  waters  used  to  pass,  shall 
acoujv  &c.  on  pain  of  IO5.  on  ten  days  notice,  (x) 

(C  6.)  Trees,  hedges,  &c. 

By  the  st  5  El.  13.  ditches,  fences,  -&c.  shall  be  scoured,  Repaired* 
and  kept  low,  and  trees  and  bushes  growing  in  a  highway  shall  be  cu^ 

..I   * ■    »    ■  .      I         ■        ■    ■  • ■ 

(ji)  1.  S.  IS.  The  surveyor  is  to  view  all  higbways,  and  if  any  nuisance,  to  give  per- 
9<iiial  notice,  or  leave  notice  in  writing  at  the  place  of  abode,  and  if  not  removed, 
ditcbes  cleaned,  bridges  made  or  mended,  hedees  pruned,  (trees  are  not  mentioned  in 
this  sect.) in  twenty  days,  he  is  to  do  it,*  and  tbepenonlneglectiDg,  forfeiu  Id,  per  fool 
of  the  ditch  not  ^leaned  or  hedges  pruned,  besides  the  chaiqges;  and  cm  non-paymeat* 
to  ^pply  to  a  justice^  who,  on  proof  of  notice  as  aforesaid,  and  of  the  work  done  by  sar* 
veyor,  and  the  clxaige,  be  shall  be  repaid  on  demand :  or  in  default,  it  shall  be  levied 
as  other  penalties  in  the  act  —  s«  S.  14.  Where  the  ditches,  &c.  are  iasufficient,  new 
ones  may  be  made  by  surveyor,  by  order  of  ooe  jusetee,  throodi  mny  lands,  niaking 
bridgte,  for  convenient  enjoyment  of  the  lands,  and  satisftiction  for  the  dami^e;  to  be 
•fttlfd  as  getting  materialsL 
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dofwo  by  tbe  owner  of  the  ^prouiidy  that  the  way  may  be  open : — and 
by  the  ft*  18  £1. 10.  upon  pain  of  lOs «  for  eyery  default. 

Aad  by  the  st.  18  EL  10-  the  occupier  of  ground  adjoining  lo  the 
grounds  next  an  highway,  shall  scour  his  ditches  when  needful,  that  the 
water  from  the  highway  may  have  passage  over  the  grounds  neaX  ad- 
joining, on  pain  of  12<^  per  rood  not.scoured. 

And  none,  in  scouring  a  ditch,  sbaU  throw  the  soil  into  the  highway 
leading  to  a  mariket  town>  and  let  it  lie  there  six  months,  on  pain  of 
\2d.  per  load. 

Bythest  S&4  (or  3)  W.  &  M- 1 2.  the  owners  or  occupiers  of  land 
shall  scour  ditdies,  drains,  &&  next  an  highway,  carry  away  the  earth 
taken  thence,  lay  sufficient  trunks,  bridges,  &c.  where  cartways  are 
into  their  grounds,  in  ten  days  after  notice  from  the  surveyor,  on  pain 
ef  5ff ,  to  be  levied  by  distre^  and  sok^  on  proof  by  one  witness  before 
two  justices  of  the  peace^  a  moiety  lo  the  informer,  a  moiety  to  ihe 
icpair  of  the  highway. 

And  ahall  cut  down,  &c  any  tree,  Iwsh,  8ec«  in  an  highway,  oat 
twenty  feet  broad,  in  ten  days  after  notice  by  the  suryevor,  on  paift  of 
5i;,  to  l^  levied,  &c  And  shall  keep  their  hedges  pruned  rig^t  up  JGrom 
die  roots,  and  not  permit  trees  to  hang  over  the  highway,  2^c. 

And  the  surveyors  after  view,  &c  dball  give  notice  the  next  Sunday 
in  the  churchy  and  if  not  removed  in  thirty  days,  shall  in  tUrty  daya 
femore^  etc* 

And  the  surveyors,  if  need  is,  may  make  new  ditches,  &c.  in  the 
lands  next  to  an  highway,  and  keep  them  cleansed,  and  enteff  the  land 
tat  that  purpose,  {y) 

(C  70   Rubbish,  dung,  &c. 

By  the  st.  8  &  4  (or  3)  W.  &  M.  1 2.  none  shall  lay,  in  an  highway, 
not  twenty  feet  broad,  any  stone,  timber,  straw,  dung,  &c.  by  which  it 
shall  be  annoyed,  on  pain  of  Bs.^  to  be  levied  by  distrcbs  and  sale,  on 
proof  by  one  witness  before  two  justices  of  peace,  a  moiety  to  informer 
a  moiety  to  repair  of  the  highways :  and  the  owners  or  occupiers  of 
lands  next  the  highway  shall,  in  ten  days  after  notice  by  the  surveyor, 
remove  such  nuisances,  and  take  them  to  their  own  use,  on  pain  of  Bs. 
to  be  levied,  &c.  And  the  surveyors  the  next  Sunday  dler  view  of  any 
amioyanoes,  &c.  shall  give  notice  in  the  church  after  sermon,  and  if 


(jf>  ByitaL  isG.*"!.  C.78. 8.6.  no  tree  or  shrub  to  stand  in  a  highway,  within 
imcB  feet  of  the  centre,  on  pain  of  lOs.  after  ten  days  notice,  except  foc^oameot, 
or  shelter  of  the  house,  building,  or  court-yard  of  the  owner.  —  2.  S.  7.  IVssessors  of 
fauKi  next  adjoining  shall  cut  their  hedges,  and  cut  down  or  lop  trees  growing  in  or 
nasr  their  fences,  that  sun  and  wind  be  not  excluded  (except  trees  for  ornament)  *  if 
ttit^  on  ten  days  notice  from  a  surveyor,  he  is  to  complain  to  justice,  who  shall  sum* 
moa  pcrisessor  Co  appear  at  a  petty  sessions,  who  shall  order  them  to  be  cut  in  such 
■noer  as  may  best  answ^  the  purposes ;  if  not  done  on  ten  days  notice,  be  forfeiti 
U,  for  eveiy  twenty-four  feet  of  he<ke,  and  S#.  for  eyery  tree;  mid  the  surveyor  is 
to  do  it,  and  possessor  to  pay  for  it,  oesides  the  penalties,  to  be  levied  by  warrant  of 
ooe  justice.  — 5.  S.  19.  Hedges  to  be  pruned  only  from  tbe  last  of  September  to  the 
htl  of  Wardi.  None  am  oUwed  to  sell  timber  trees  in  hedges,  unless  when  the 
road  it  ordered  to  be  enlaiged;  or  to  cut  oaks  in  thf  highwaMr,  hot  ia  Aaiil,  Miv 
or  Jiinc^  and  other  trees  ia  December,  January,  February,  or  Awdi. 

not 
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not  removed  in  thirtv  days  after,  shall  in  thirty  days  remove  them,  and 
dispose  of  them  for  the  repair  of  the  highways,  and  be  reimbursed  their 
charges  as  any  justice  of  peace  shall  think  fit  to  allow,  on  oath  of  such 
notice,  &c.  to  be  levied,  ^c 

By  the  St  7  &  8  W.  8.  29.  if  any  be  convicted  by  the  oath  of  one 
witness,  or  view  of  a  justice  of  peace,  of  an  offence  in  pulling  down,  &c. 
any  post,  stone,  or  bank,  &c.  for  securing  any  horse  or  foot  causeway, 
he  forfeits  205. ;  a  moiety  to  the  discoverer,  and  a  moiety  for  repair  of 
tlie  highway,  to  be  levied,  &c. 

By  St  IS  G.  3.  c.  78.  s.  9.  whoever  lays  stone,  timber,  straw,  &c.  in 
highway,  or  leaves  the  earth  of  ditches,  so  as  to  obstruct,  five  days  after 
notice^  for  every  offence,  forfeits  IO5. 

And  by  s.  10.  if  it  is  within  fifteen  feet  of  the  centre,  and  not  removed 
in  five  days  notice  from  the  surveyor,  or  any  person  aggrieved^  any 
person  may  take  it  for  his  own  use. 

S.  11  •  Whoever  sets  waggon,  cart^  carriage,  plow,  or  instrument  of 
husbandry,  in  highway  (except  to  unload)  so  as  to  obstruct,  forfeits  for 
every  ofi^ce  IO5*  - 

Sw  6S.  Collector  of  tolls  on  a  bridge  shall  not  keep  alehouse,  on  penalty 
of  5L 

&  64.  Person  making  fence  on  highway  not  turnpike,  within  fifteen 
feet  of  centre,  or  breaking  up  soil,  or  turning  plow  or  harrow  within 
fifteen  feet  where  the  road  is  formed,  and  the  breadth  marked  wiUi  cer- 
tainty, and  is  not  above  thirty  feet,  forfeits  405.  to  informer :  and  sur- 
veyor may  take  down  the  fence  at  offender's  expence,  and  one  justice 
may  levy  forfeiture  and  expences  by  distress. 

By  Stat.  IS  G.  3.  c.  84.  s.  S7.  turnpike  surveyor  suffering  rubbishy 
&c.  to  lie  within  ten  feet  of  the  middle  of  the  road  for  four  days, 
forfeits  405. 

S.  38.  Person  making  fence  within  thirty  feet,  or  breaking  soil,  or 
turning  plough  or  harrow  within  fifteen  feet  of  centre  of  turnpike-road, 
forfeits  405.  to  the  informer;  and  five  trustees  may  take  down  the  fenc^ 
at  offender's  expence,  and  one  justice  may  levy  the  expences  and  for- 
feiture on  oath,  by  distress. 

(C  8.)  To  enlarge  highways. 

By  the  st  Wint  IS  Ed.  1.  5.  highways  from  market  to  market  shatf 
be  enlarged,  and  no  bushes,  &c.  on  200  feet  on  one  side  or  other. 

By  the  St  S  &  4  (or  3)  W.  &  M,.  12.  surveyors  shall*  make  the 
highway  to  a  market  town  eight  feet  wide  at  least,  and  as  near  as  may 
be,  even  and  level ;  and  no  horse  causeway  shall  be  left  less  than  three 
feet  wide. 

By  the  st.  8  &  9  W.  S.  16.  justices  of  peace  at  the  quarter  sessions, 
being  five  at  least,  may  enlarge  any  highway,  not  taking  in  above  eight 
yards^  so  as  not  to  pull  down  a  house,  or  take  the  ground  of  a  garden, 
orchard,  court,  or  yard ;  and  may  impannel  a  jury  to  assess  on  (Mtth  the 
damage  to  the  owner,  &c.  of  the  ground  taken  in,  not  above  twenty-five 
years  purchase,  and  for  making  a  new  ditch,  &c.  on  pavment  whereof 
to  the  owner,  or  leaving  it  with  the  clerk  of  the  peace^  the  said  ground 
diall  be  the  public  highway. 

But  the  justices  of  peace  shall  first  summon  the  owner  to  appear  at 

the 
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the  next  quarter  sessions,  and  the  owner  may  cut  down  within  eight 
months  all  timber,  8c  c.  on  the  ground  so  taken  in,  or,  in  his  default, 
the  justices  may  order  the  selling,  and  account  for  the  sam^i 

And  the  owner  may  appeal  to  the  judge  at  the  next  assizes,  who 
may  affirm,  or  reverse  and  give  costs,  to  be  levied  by  distress  and  sale, 
&c. 

And  the  justices  of  peace  may  make  a  rate  not  exceeding  6d.  per 
pound  to  pay  the  purchase^  to  be  levied,  on  non-payment  in  ten  days 
after  demancf,  by  distress  and  sale,  &c. 

And  after  an  inquisition  for  inclosing  part  of  an  highway,  on  an  o^ 
tpiod  damnumy  any  may  appeal  to  the  next  quarter  sessions,  whose  de- 
termination, or  the  filing  and  recording  the  return  of  inquisition  by  the 
elerk  of  the  peace,  if  no  appeal,  shall  be  final. 

By  the  same  st.  9  &  9  W.  8.  16.  justices  of  peace  at  the  special  ses- 
sions may  order  surveyors  to  erect  posts,  &c.  at  cross  ways,  who  neglect- 
ing for  three  months,  forfeit  105.  to  be  levied  by  distress  and  sale^  or 
warrant  of  any  justice  of  peace,  for  erecting  such  post,  &c. 

By  jitat.  IS  G.  3.  c.  78.  s.  15.  every  public  cart  way  leading  to  a 
market  town,  shall  be  twenty  feet  wide  at  least,  and  ever}'  public  horse- 
way or  draft-way  of  eight  feet  at  least 

S.  16,  17,  18.  Two  justices  may  order  roads  to  be  widened,  or  di- 
verted and  turned, but  not  to  exceed  thirty  feet  in  breadth,  nor  to  pull 
down  building,  nor  take  ground  of  garden,  park,  paddock^  court,  or 
yard ;  satisfaction  to  be  made  by  surveyor  under  the  direction  of  the 
two  justices  taking  the  view ;  if  they  cannot  agree,  the  tuv'o  justices  to 
certify  to  the  quarter-sessions,  and,  on  proof  of  fourteen  days  notice » 
they  shall  impannel  a  jury  who  shall  settle  it,  but  not  above  forty  years 
purchase ;  and  on  payment  or  tender,  or  leaving  it  with  the  clerk  of 
the  peace,  if  the  owner  cannot  be  found,  or  refuses  to  accept,  it  shall 
be  deemed  a  highway.  Moner  may  be  raised  by  assessment  by  order 
of  quarter  sessicMis,  not  exceeding  6d.  in  the  pound  in  one  year:  the 
old  road  to  be  stopped  up,  and  the  land'  sold  by  the  surveyor,  subject 
to  right  of  passage  to  any  house,  &c.  which  cannot  be  accommodated  • 
by  the  new ;  but  mines  and  minerals  are '  reserved  to  the  former  owner. 
The  costs  shall  be  borne  by  surveyor,  if  the  verdict  is  for  more  money 
than  he  offered ;  if  for  less,  by  the  party  refusing  to  accept  it. 

This  extends  to  roads  ratione  tenwrae ;  cuid  on  disobedience  to  the 
order  of  the  justices,  the  party  may  either  be  proceeded  against  sum- 
marily by  the  statute,  or  by  indictment.     Cowp.  648. 

S.  19.  Two  justices  may  turn  a  road  with  consent  under  hand  and 
seal  of  the  owner  of  the  new  one ;  persons  aggrieved  may  appeal  from 
this,  or  from  inquisition  on  ad  quod  damnum^  to  quarter  sessions,  who 
shall  finally  determine;  old  road  not  to  be  stopped  till  new  one 
finished;  where  a  road  has  been  turned  above  twelve  months,  and  no 
suit  or  prosecution,  the  new  one  shall  be  deemed  the  road. 

The  Stat.  31*  Geo.  3.  c.  74.  s.  7.  continues  the  provisions  of  this  act, 
excepting  in  the  instances  specifically  mentioned. 

S.  20.  Common  land  lying  between  the  fences  of  the  old  road  shall 
not  be  inclosed;  if  not  common  land,  and  it  exceeds  thirty  feet,  and  is 
under  fifty  feet  in  breadth,  satisfaction  shall  be  made  to  the  owner  for 
what  it  exceeds  thirty  feet ;  if  it  exceeds  fifty  feet,  or  lies  through  the 

open 
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open  field  of  another^  the  owner  of  sudi  adjoiniiig  land  dudl  have  th^ 
land  of  the  old  highway^  paying  the  surveyor  for  thirty  feet. 

S.  21.  Footways  changed,  the  damage  to  be  settled  by  two  iadifPereot 
jperion%  or  a  third  chosen  by  them. 

S.  22.  Where  highways  are  diverted,  justices  may  stop  up  unnecessary 
highways,  and  sell  the  soil,  (x) 


(x)  1.  The  power  of  two  justices,  under  13  Geo.  3.  c  78.  s.  16.  to  order  any  high- 
way to  be  widened,  extends  to  roads  repairable  raiione  ienura:.  Cowp.  648.  —  S.  The 
josticei  may  proceed  for  disobedience  of  their  order,  under  13  Geo.  5.  c.  78.  either 
suffimarily  or  by  indictment.  Cowp.  646.  — 3.  An  order  of  maipstratei^  under  st.  13 
Geo.  3.  c.  78.  for  turning  a  road,  must  pursue  the  form  prescribed  therein ;  therefore, 
unless  it  states  the  exact  length  and  breadth  of  the  new  road  set  out,  it  is  a  nollity. 
I  East,  64.  —  4.  Widening  an  existing  highway  is  not  equivalent  to  setting  out  a  ne\ir 
one.  8  East,  394.  — 5.  An  old  highway  cannot  be  stopped  dp,  under  st.  13  Geo.  5. 
c.  194  %.  19.  before  a  sew  one  is  set  out  8  East,  394. — 6.  Where  a  road  is  stopped 
up  by  order  of  justices^  and  a  new  one  is  substituted,  partly  over  the  ground  of  a  stranger 
and  partly  over  an  accu&tomed  road,  that  is  a  sufficient  compliance  with  13  Geo.3.c.  78» 
provided  the  new  road  convey  the  public  to  the  same  place  as  the  old  one  did. 
1  Mars.  861.  5  Taunt.  634.  —  7.  Where  road  trustees,  after  turning  a  road  over  pri- 
vate grounds,  have  the  power  of  summoning  a  jury,  no  notice  to  the  landholder,  to  vb* 
sess  a  compensation  for  the  damage  done  to  him,  &c.  such  inquisition,  &c.  will  be 
set  aside,  unless  it  clearly  appears  on  the  face  of  the  proceedings,  that  notice  waa 
given.  7  T.  R.  363.  —  8,  Where  an  order  of  justices,  for  diverting  and  turning  a  road, 
recites  that  they  bad  viewed  the  new  road,  and  found  it  to  be  in'good  condition  and 
repair  held  to  l)e  a  suffident  certificate  thereof,  under  13  Geo.  3.  c.  78.  s.  19.  1  M«irt. 
S61.  5  Taunt.  634.  —  9.  The  depositing  the  certificate  with  the  clerk  of  the  peace,  is 
a  sufficient  enrolment,  within  13  (jeo,  3.  c.  78.  s.  19.  1  Mars.  261.  5  Taunt.  634.  — - 
10.  The  quarter  se^ons  are  not,  under  any  circumstances,  Ixnind  to  receive  an  appeal 
against  an  order  of  magistrates  turning  or  stopping  up  a  road,  unless  ten  days  notice 
has  been  given,  pursuant  to  st.  13  Gto.  3.  c.  78.  s.  19.  7  T.  R.  81. —  li.  Even  ad* 
mltting  that  the  term  <'  proceeding,"  as  used  in  stat,  13  Geo.  3.  c.  78.  s.  19.  means  pn>< 
ceeding  under  an  order,  yet  the  party  is  to  be  considered  as  aggrieved  from  the  time<he 
knew  tiiat  the  road  was  actually  obstructed ;  and  the  knowledge  of  a  servant  is  that  of 
bis  master,  unless  the  master  deny  that  he  knew  of  it.  S  East,  213.  —  is.  It  seenfi 
that  the  term  "  proceeding,"  in  st.  13  Geo,  3.  c.  78.  s.  19.  giving  an  appeal  amiinst  an 
order  for  stopping  up  a  road,  as  used  as  deicriptive  of  some  legal  procedure  similar  to 
order ;  so  that  the  appeal  must  be  made  at  the  next  sessions  after  the  order  made,  i( 
&c.  and  not  from  tne  actual  obstruction  of  the  road.  9  East,  913.-*-  13.  An  appeal 
agttnst  9A  order  for  stopping  a  road  was  given  by  stat. "  to  the  party  grieved  by  any  such 
order  or  proceeding,  at  tne  next  quarter  sessions  after  such  order  made,  or  proceeding* 
had,"  &c.  The  appeal  must  be  to  the  sessions  next  after  the  order  made,  though  no 
notice  of  the  order  was  received  by  the  appellant.  3  East,  151.  —  14.  An  order  is 
made  by  two  justices,  under  the  stat.  13  Geo.  3.  c.  78.  for  diverting  and  turning  apub- 
Ue  highway ;  and  afterwards  a  second  order,  for  stopping  it  up.  There  is  time  sufficient 
for  the  party  grieved  to  appeal  to  th«  next  sessions,  if  you  reckon  from  the  first  order^ 
but  not  if  from  the  second.  The  time  is  to  be  computed  from  the  second.  3  M.  &  S. 
459.  — 15.  Sect.  19  of  st.  13  Geo.  3.  c.  78.  directs  that  when 'any  highwav  hath  been 
diverted  above  twelve  months,  &c.  if  a  new  highway  hath  been'  made  in  lieu  thereof 
Itc.  and  Uie  same  hath  been  acquiesced  in,  &c.  every  such  new  highway  shall  from 
henceforth  be  the  public  highway.  "  Henceforth"  is  not  to  be  read  **  thenceforth ;" 
so  that  the  clause  is  retrospective  only.  8  T.  R.  133.^—16.  This  section  of  the  statute 
has  only  a  retrospecHve  view,  and  refers  alone  to  those  roads  which  had  been  diverted 
at  the  time  of  passine  the  act.  8  T.  R.  133.  Persons  liable  to  repair  the  old  road 
are  liable  to  repair  tne  new ;  and  so  by  stat.  Id  Geo.  3,  c.  84.  s.  65,  as  to  turnpike 
roads  turned.-^  17.  And  now  by  SS  G.  3.  c  68.  justices  of  peace  at  special  sessions 
may  divert,  &c,  public  highways,  bridleways,  and  footways,  and  stop  up,  &c,  un* 
necessary  highways,  &c.  Ibid.  Notice  to  be  inserted  in  newspapers  and  affixed  to 
diurch  door,  &c.  Order  returned  to  the  quarter  sessions,  and  tnere  confirmed  and 
enrolled.  Ibid.  Persons  injured  by  any  such  order,  &c,  may  appeal  to  quarter  ses- 
nons.    Ibid.    If  no  appeal  or  order  confirmed,  proceedings  conclusive.    Ibid. 

(C9.)  To 
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(C  9.)  To  make  rates. 

By  the  St.  3  &  4  (or  8)  W.  &  M.  12.  justices  of  peace  at  thespcteiat 
sessions,  on  oath  of  a  sum  expended  for  materials,  &c.  or  two  of  themi 
wy  by  varrant  cause  a  rate  to  be  made  on  the  inhabitants,  &&  pur- 
suant to  the  poor's  rate,  to  be  levied  by  distress  and  sali^  &c. 

And  iustioes  cX  peace  at  the  quarter  sessions^  being  satisfied  diat 
the  highways  cannot  be  otherwise  repaired,  may  order  an  assessaneflt 
not  exceeding  6d.  per  pound  of  real,  and  for  20/.  of  personal  estate, 
on  the  inhabitants  rateable  to  the  poor,  for  repair,  &c.  iK^ich  on  non- 
payment in  ten  days  after  demand,  shall  be  levied  by  distress  and  sale, 
&c.  And  the  justices  of  peace  at  any  quarter*sessaons  may  redresa  aay 
person  aggrieved. 

By  the  st.  7  &  8  W.  8. 29-  if  a  vill,  &c.  using  to  repair  its  own  ways, 
after  a  rateof  6£t  in  the  pound,  cannot  sufficiently  repair  them,  the 
justices  of  peace  at  special  sessions  may  order  the  whole  parish  to 
repair. 

8o^  by  the  St.  1  Geo.  52.  justices  at  quarter-sessions  may  order  an 
assessment,  &c«  before  all  the  labourers,  &c.  have  done  their  work. 

The  order  must  ahe^,  that  the  statutelabour  is  not  sufficient.  Strange 
815. 

It  must  not  be  on  the  occupiers  of  land  only,  for  others  are  equally 
liable.     Ibid. 

Order  to  make  a  rate'  on  other  parishes,  because,  that  parish  not 
sufficient,  good;  though  it  does  not  appear  whether  it  was  made  beft>re 
the  six  days  work  done  or  not.     Fort.  827. 

By  stat«  18  6.  8.  c  78.  s.  16.  two  justices  in  case  of  agreement,  or 
quarter-sessions,  may  grant  6^  assessment  to  pay  for  enlarging  high- 
ways. 

S.  30.  On  application  and  oath  of  surveyor,  of  the  sums  expended  or 
wanted  for  buying  materials,  direction  posts,  bridges,  watercourses,  and 
salaries,  justices  in  special  sessions  may  order  assessment  not  exceeding 
6i{.  in  the  pound* 

S.  45,  46.  Quarter  or  special  sessions,  if  satisfied  that  highway  can- 
not be  amended  by  statute  duty,  may  (on  a  wedc's  notice  at  church) 
Ct  assessment  for  repairing  diem.  But  this  assessment,  with  the 
er  for  buying  materials,  &c.  shall  not  exceed  9d.  in  the  pound. 
DoU;  the  assessment  for  enlarging  not  included. 

&  48.  Sitfveyor's  duty  is  to  collect  monies  within  the  year,  to  keep 
books  of  the  receipt  and  expenditure,  for  what,  and  to  whom ;  of 
monies  due;  of  tools,  materials,  &c.  provided;  and  shall  produce  it, 
sod  the  assessments  made,  at  a  parish  meeting,  within  fifteen  days  be- 
fore special  session  after  Michaelmas ;  and  carry  them  to  a  justice  on 
a  day  to  be  then  agreed  on,  before  said  special  session,  and  verify  it  on 
oath,  if  required.  Justice  may  allow  account,  or  postpone  it  to  special 
sessions,  who  may  allow,  on  the  articles  objected  to  by  the  justice  being 
verified  by  proper  evidence,  or  disallow.  Accounts  allowed  or  disal- 
lowed to  be  transmitted  to  churchwarden  or  overseer,  to  be  kept  for 
the  parish.  Surveyor  to  deliver  duplicate,  and  also  all  money,  took, 
&c.  to  new  surveyor,  who  may  recover  all  sums  due^  as  the  former. 
Sorreyor  not  providing  books,  or  not  entering  accounts  or  lists,  or 
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delivering  them^and  duplicate,  forfeite  from  5/.  to  405. ;  DOt  paying  or 
accounting  for  money  remaining,  forfeits  double.  Surveyor  dying,  his 
executor  must  account,  under  the  same  penalties.  Surveyor  p^s 
justices'  clerks  U.  for  appointment  and  charge,  6(L,  for  bono,  Is.  for 
account  and  oath.     Whoever  takes  more,  forfeits  10/. 

No  i^peal  lies  to  the  quarter  sessions  against  the  allowance  of  the 
surveyor'3  accounts.    5  T.  R.  629.  701. 

S.  51.  Surveyor  for  any  neglect  of  duty  not  specified,  forfeits 
from  6L  to  l5.  at  the  discretion  of  justice  or  justices  having  jurisdic- 
tion. 

S.  68.  Assessment  not  paid  ten  days  after  demand  may  be  levied  by 
distress,  by  warrant  of  one  justice ;  on  default  of  distress,  the  party 
committed  till  assessment  and  costs  paid. 

(C  10.)  To  restrain  carriages. — This  is  omitted  in  the  st  6 

Anne  29. 

By  the  st.  22  Car.  2.  12.  the  owner  of  a  waggon,  &c.  (if  not  em- 
ployed for  carrying  hay,  straw,  corn  (untlireshed}7  or  about  husbandry, 
or  for  coals,  chalk,  timber  for  shipping,  materials  for  building,  stones, 
ammunition  for  the  Idng^s  service,)  travelling  in  the  highway  with  above 
five  horse  beasts  at  length,  unless  by  pairs,  shall  forfeit  for  every  offence 
40  5.  a  third  to  the  surveyor,  a  third  to  the  poor,  a  third  to  the  in- 
former, to  be  levied  by  distress  and  sale,  &c.  on  warrant  to  the  high 
constable  or  other  officer. 

By  the  st  8  &  4  (or  3}  W.  &  M.  12.  the  justices  of  peace,  at  quar- 
ter sessions  at  Easter  yearly,  shall  set  the  prices  of  land-carriage,  and 
certify  them  to  the  mayor,  or  other  chief  officer  of  every  market  town ; 
and  a  carrier  taking  more  forfeits  to  the  party  grieved  5  /.,  to  be  levied 
by  two  justices  of  peace,  by  distress  and  side,  &c. 

By  the  st.  7  &  8  W.  S.  29.  the  owner  of  a  wanon,  &c.  (not  em- 
ployed ui  supra  by  the  st.  22  Car.  2.  12.)  drawn  ifnth  more  than  eight 
horses,  or  eight  oxen  and  a  horse,  or  six  oxen  and  two  horses,  or  six 
horses  and  two  oxen,  or  four  oxen  and  four  horses,  whidi  shall  draw  in 
pairs  in  double  shafts,  or  a  pole  between  as  coaches,  shall  forfeit  405. 
only  for  every  offence,  two-thirds  for  the  highway,  a  third  to  the  in- 
former, to  be  levied  by  distress  of  one  of  me  horses  or  oxen  by  the 
constable,  surveyor,  or  overseer,  and  om  nonpayment  in  three  days  with 
charge,  &:c.  by  sale.  And  the  penalty  shall  be  levied  by  warrant  of  one 
justice,  2i^c.  and  paid  to  the  surveyor  only,  who  shall  account  for  it  on 
oath  at  the  special  sessions,  and  pay  it  only  to  the  parish  where  the 
ofience  was.  And  any  person  compounding  with  or  taking  of  a  wag- 
goner, {^c.  any  sum  of  money  by  way  of  reward,  &e.  for  any  ofience 
against  this  statute,  forfeits  40/.,  a  moiety  to  him  who  sues,  a  moiety  for 
the  repair  of  the  highway. 

By  the  st.  6  Ann.  29.  if  above  six  horses  or  beasts  in  length  forfeits 
5/,  a  moiety  to  the  surveyor,  a  moiety  to  the  prosecutor,  if  an  inhabi- 
tant, to  be  levied,  &C. 

By  the  st.  9  Ann.  18.  any  person  may  seize  any  or  all  the  horses  or 
beasts  of  the  offender,  and  deliver  them  to  the  parish  officer,  who  on 
iM>n-payment  in  three  days,  by  warrant  of  one  justice  may  sell,  &c. 
ut  svprtr. 

By 


\ 


Survej/orsjbr  the  higkooay.  49 

By  the  It.  5  Geo.  \i.  the  owner  shall  forfeit  all  horses^&c.  in  t 
vjupron  for  hire  aboTe  six,  and  in  a  cart^  &c.  above  three. 
[By  St.  IS  G.  S.  c  78.  88.  S^j  57.— 

Waggons  with  9  inch  wh^ek  to  he  drawn  by  8  horses. 

6  inch  rolling  9  inches  7 

6  rolling  6  *  -  6 

Less  than  6        -  -      -      .  5 

Carts  with  9  inch  wheels,  to  be  drawn  by  5 
6  -  -  4 

Less  than  6  -  -  3 

Carriages  on  16  inch  wheek  or  rollers,  any  number. 
For  every  horse  above  the  number,  owner  forfeits  5/«,  driver  not 
owner  10««,  to  informer.  Information  before  justice  must  be  in  three 
day%  action  in  one  month,  and  informer  must  give  notice  on  the  day 
the  offence  is  committed  of  an  intention  to  complain.  If  offender  lives 
remote^  justice  may  dismiss  complaint,  and  leave  informer  to  his  re- 
medy by  action. 

&  S%.  Michaelmas  quarter  sessions  may  license  an  increased  number 
of  horses,  up  hills,  or  m  roads  not  turnpike. 

S-  59*  Justices  may  stop  proceedings,  on  oath  of  Sredible  witnesses, 
that  a  carriage,  by  reason  of  snow  or  ice,  could  not  be  drawn  by  the 
number  of  horses  allowed. 

Number  is  not  limited  for  one  stone^  rope^  piece  of  metal  or  timber, 
or  the  king^s  artillery  or  ammunition. 

Two  oxen  to  be  considered  as  one  horse.  So  also  by  st.  13  Geo.  3. 
€.  84.  67. 

By  St.  13  Geo.  3.  c.  84.  five  trustees  of  turnpike  may  erect  weigh- 
ing enguae;  and  for  weights  exceeding  th^  following,  for  the  carriage 
and  loading-^ 

Summer.         Winter. 
Tons.  Cwt.    Tone.  Cwt. 

Waggon,  16  inch  rollers,  8  0  7    0 

9  inch  rolling  16,  -  6  10  6    0 

9incb>             -  -  6  0  5  10 

6inchroUingll,  -  5  10  5    0 

6  inch,              -  -  4  ^  3  15 

Waggcms  lest  than  6  incb»            -  -  3  10  3    0 

Cart9mcht             -  -  9  0  2  15 

6  inch,             -    ,  -  «  12  8    7 

Less  than  6,                   -  -  1  10  1     7 

From  1st  May  to  kst  October,  summer ;  the  rest  winter. 

For  not  above  2  > 

10  V  over-weight,^    2    6  ^  per  cwt. 
15  I 
above  15^ 

(This  by  14  Geo.  3.  c  82.) 

&•  2.  Keeper  of  gate  at  engines  to  weigh  all  loaded  carriages  that  he 
has  reason  to  suspect,  on  penalty  of  BL 

S.  3,  4.  Trustee,  creditor,  clerk,  treasurer,  or  liurveyor^  Wf  oblige 
carriage  to  go  b«dc  300  yarda  to  be  weighed,  tendering  U.    Turning 
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places  to  be  made  within  300  yards  of  engine.    Libt  nl  such'  ^ 
at  each  engine.    Driver  refusing  to  return^  forfeits  405.  and  any  per- 
son may  drive  carriage  back. 

S.  6.  These  weights  extend  not  to  carriages  employed  in  husbandry 
onWj  or  carrying  only  manure,  hay,  straw,  fodder,  or  com  unthreshed. 
Wnere  lime  or  manure  is  allowed  to  pass  toll-free^  or  for  less  toU^  the 
carriage  and  loading  mav  be  weighed,  and  pay  for  overweight.  (And 
by  14*  G.  3*  c.  82.  tney  shall  not  be  weighed.) 

S.  7.  Quarter  sessions,  on  complaint  of  one  justice,  two  creditors, 
or  two  trustees,  may  summon  clerl^  surveyor,  and  treasurer  of  turnpike, 
to  shew  cause  next  sessions  why  engine  should  not  be  erected,  and  order 
it  to  be  erected ;  and  trustees.&hall  erect  it  forthwith,  and  treasurer  pay 
for  it  out  of  the  tolls. 

S.  8.  Where  two  turnpike  roads  meet,  they  may  join  for  an  engine. 

S.  9. 25.  No  composition  for  carriages  with  wheels  less  than  six  inches 
broad,  and  unless  the  fellies  and  tire  lie  flat. 

S.  10.  Person  unloading  goods  before  they  come  to  the  engine,  or 
loading  after  they  have  passed  it  from  carriage  or  horse  belonging  to 
or  borrowed  by  the  carrier,  to  avoid  the  20^.  per  hundred  wei^t  toll; 
or  if  he  shall  so  unload,  in  order  to  cany  considerable  quantities  of 
goods  through  the  same  day,  and  thereby  pay  less  toll  than  if  they  had 
not  been  so  unloaden;  on  conviction  bemre  one  justice,  on  oath  of  one 
witness,  owner  forfeits  51.,  driver,  not  owner^  shall  be  committed  to 
house  of  correction  for  one  month. 

3*  n.  Driver  tu|iiix\g  out  of  road  to  avoid  weighing,  if  owner,  for- 
feits from  5/.  to  205. ;  not  owner,  505.  to  105. 

S.  13,  14,  15,  16.  18,  Id,  20,  21.— 

Waggons  with  9  inch  wheels  may  7  a   ^  u:ii     i  /^  i.^^  *■ 

rising  4  inches    7 
in  a  yard  (with  5 
permbsion  of     6   ' 
trustees  and        5 
quarter-seteions}4 
Gasrriages  with  16  inch  rollers,  any  number. 
In  deep  snow  and  ice,  any  number. 
On  road  where  there  is  a  weighing  engine,  any  number. 
Horses  in  9  inch  carriages  to  draw  in  pains,  except  an  odd  horse,  or 
not  more  than  four ;  for  every  ofience  owner  for  forfeits  51.  (driver,  not 
owner,  205.  to  the  informer.    Prosecution  before  justice  mu^  be  com- 
mepced  in  thrte  days,-  action  in  one  month,  and  notice  given  to  the 
driver  on  the  day  of  the  offence.     If  offender  lives  remote,  justice  may 
dismissycomplaint,  and  leave  informer  to  his  remedy  by  action. 

Horses  in  carriages  with  wheels  under  nine  inches  shall  not  draw 
in  pairs,  except  wimsix  inch  wheds  authorized  by  turnpike-meeting, 
and  carriages  with  two  horses  only.  Noia ;  no  penal^  here  men- 
tioned. 

Pearsons  acting  is  driver  with  more  horses,   or  with  carriage  not 
marked,  may  be  carried  before  one  justice,  and  forfeits  irom  5f  •  to  10s. 
S.  59.  Justices  in  Wales  may  augment  the  number  of  horses  at  Mi- 
chaclipas  quorter-^esjiions.     .   . 

\       S.  17. 
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S.  !?•  Taking  off  horses,  or  altering  distance  of  wheels  before  coming 
Cojgate^  forfeits  5L  before  justice,  one  witness. 

S*  82.  Trustees  may  mitigate  high  (prohibitive)  tolls  as  to  six  inch 
wheeled  carriages,  so  as  not  to  take. more  than  for  waggons  drawn  by 
fear,  and  carts  drawn  by  three  horses.  (And  by  14  G.  S.  c.  82.  within 
ten  miles  of  London  may  mitigate  these  tolls  for  all  carriages.) 

&  23.  Trustees,  &c.  to  take  one  half  more  than  the  tolls  unposed,  for 
narrow  wheeled  carriages,  and  after  Michaelmas  1776,'  double  toll. 

S.  24, 25.  No  exemption  from  toll  by  virtue  of  former  acts  to  be 
daimed^  unless  for  six  inch  wheels,  (except  for  carriages  used  in  hus- 
bandly onhr ;)  and  unless  the  fellies  and  tire  lie  flat. 

»S.  26.  Carriages  on  sixteen  inch  rollers  toll  free  for  one  year,  and  by 
14  G.  3.  c.  82.  for  five  years,  and  then  pay  only  half  toll. 

S.  27.  Chaise  marine,  coach,  landau,  berlin,  chariot,  chaise,  chair, 
calashj  hearse,  carriage  with  the  king^s  ammunition  or  artillery,  carriage 
widi  one  horse  or  two  oxen,  and  nine  inch  wheeled  carriage,  with  one 
piece  of  stone,  metal,  timber,  or  rope  not  included. 

S.  28.  Persons  taking  advantage  of  any  exemption  fraudulently,  shall 
forfeit  fit>m  51.  to  40s. 

^  S.  29,  SO.  Trustees  at  a  meeting  on  a  month's  notice  mav  reduce  tolls, 
widi  consent  of  five-sixths  in  value  of  the  creditors;  ana  advance  the 
toQs  again. 

S.^31.  Trustees  on  a  month's  notice  may  let  the  tolls  to  the  best  bid- 
dar;  if  he  takes  more  or  less  tolk  than  directed,  he  forfmts  SI.  and  the 
contraet:  other  gate-keeper  forfeits  40s. 

S.  34.  No  side-gate  shall  be  erected  but  by  nine  trustees,  on  twenty- 
one  days  notice ;  and  no  person  diall  pay  at  cross  or  side-gate,  unless 
he  goes  100  yards  on  die  turnpike  road,  or  (by  14  G.  8.  c.  670  except 
ipedfied  in  some  former  statute. 
S.  35.  Person- subscribing  to  turnpike  may  be  sued  for  non-payment. 
S.  51.  If  trustees  erect  turnpikes  contrary  to  their  power,  quarter- 
sessions  may  summarily  determine,  and  order  sheriff  to  remove  them. 
S.  52,  SS.  Mortgagee  in  possession  of  turnpike,  shall  account  on 
oath,  on  fourteen  days  notice,  on  pain  of  10/.  to  be  recovered  before 
one  justice,  and  implied  to  the  roads ;  and  if  he  keeps  possession  after 
he  Itts  received  what  is  due,  he  forfeits  double  the  surplus  received,  and 
treble  costs. 

S.  54.  If  gate-keeper  dies,  two  trustees  may  appoint  another  till 
next  meeting.  Gate-keeper  removed,  refusing  to  ddiver  possession  of 
hoos^  &c  in  two  days,  or  the  wife  of  one  dead  in  four  days,  one  jus- 
tice may  order  constable  to  turn  them  out,  and  put  the  new  one  in  poH 


8. 45.  65.  Clerics,  treasurerst&c  shall  deliver  up  accounts  and  paper, 
on  ten  days  notice  fiN>m  five  trustees,  or  forfeit  20/.  and  gate-keeper's 
aooount  for  money  unaccounted  for  on  pain  of  5L  to  be  recovered  be- 
fore one  justice. 

'  &  56.  Gate-keeper  shall  not  be  removed  as  a  pauper,  unless  actually 
dttmable.  No  settlement  gained  by  gate-keeper,  o?  renting  tolls  aad 
nndcDce.    Tolls  and  toll-house  not  rateable. 

SL  57.  Gate-keeper  suffering  carriage  with  too  many  horses,  or  with* 
out  name,  &c.  and  not  informmg  in  a  week,  forfeits  f  05. 

E  2  S.  60. 
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9b  60*  No  toU  to  be  paid  for  carriages  solely  employed  in  carrying 
materials  to  repair  the  highway* 

S.  66.  A  table  of  tolls  shall  be  pot  at  every  turnpike^  and  trustees  diall 
iiee  that  the  weighing-engiiles  are  in  order. 

S.  69.  From  Miehaehnas  1776«  the  tire  shall  be  counter  sunk)  solbcl 
the  nails  shall  iiot  rbt  above  the  surface^  which  shall  be  quite  flat. 

St.  IB  G.  S.  c«  39.  repeals  the  clause  in  13  G.  3.  c.  84 #  relating  to 
countersinking  the  nails ;  and  enacts  that  six  inch  tire  of  wheels  not 
deviating  more  than  one  inch  from  a  flat  surface  shall  be  deemed  flat. 

ithh  act  13  G.  8.  c.  84.  except  such  parts  as  have  been  varied)  al* 
tered  or  repealed,  by  atiy  subsequent  acts  of  parliamenti  and  except  so 
mueh  thereof  as  gives  an  additional  term  of  five  years  to  acts  foji^  re- 
pairing particular  turnpike  roads^  shall  be  taken  to  extend  to  all  acts 
of  parliament  which  have  been  made  since  the  time  of  passing  that 
act,  and  which  shall  hereafter  be  made,  for  amending  and  repairing  any 
turnpike  roads  within  England.    St.  21  G.  3.  c.  21.] 

(C 11.)  To  present  offences, 

ft 

By  the  st.  5  El.  13.  the  surveyor,  within  a  month  after  an  offence 
against  the  st.  >2  &  3  Ph.  &  M.  8.  or  this  act,  shall  present  it  to  the 
next  justice  of  the  peace  on  pain  of  40^.  who  shall  certify  it  to  the  next 
quatter^sessions,  on  pain  of  6k  where  the  justices  of  peace  may  en- 
qdire  and  fine  for  the  same^  as  they  think  meet. — So  by  the  st  22 
Car.  2.  12.  within  a  month  after  any  de&ult,  &c. 

By  the  st  22  Car.  2.  12.  surveyors  and  constables  shall  put  all  acts 
in  finrce  for  the  repair  of  the  highway  in  execution,  on  pain  of  paying, 
if  convicted  of  neglect  before  any  justice  of  peace  by  one  witness,  or 
view  of  the  justice,  what  the  justice  shall  impose  not  exceeding  4tOs» 
to  be  levied  by  warrant,  &c.  to  the  high  constable,  &c.  by  distress 
and  sale^  8cc.  for  repair  of  the  highway. 

By  the  st  3  St  4  (ot  3)  W.  &  M.  12.  surveyors,  in  fourteen  days 
after  office  accepted,  and  every  four  months  after,  shall  view  all  roads, 
bridges^  &c»  in  the  parish  to  be  repaired  by  the  parish,  and  present 
on  oath  the  condition  he  finds  them  in,  on  pain  of  6L  unless  he  be 
excused  by  two  justices  of  peace.  And  at  the  special  sessions,  &c. 
shall  make  presentment  on  oath,  &c.  and  shall  give  account  of  what 
money  received,  and  how  disposed  o^  «nd  the  residue  deliver  to  the 
next  surveyors,  on  pain  of  double  the  value,  to  be  levied,  &c.  An4 
tbe  sorveyors,  for  every  n^Iect  against  this  act,  shall  forfeit  405.  to  be 
}evied,'&Cb 

So  by  the  st  1  Geo.  52.  surveyors  shall  view,  &c.  and  give  account 
in  writing  on  oath  of  the  defects  of  the  highways,  and  of  the  neglects 
df  l^Kmrers  and  of  those  who  ought  to  find  lahourers  or  teams,  &c. 
on  the  same  pain  as  is  for  refusing  the  office. 

[By  Stat  13  G.  3.  c.  78.  s.  60.  and  stat  13  G.  3.  c  84.  s.  68. 
owner's  nataie  and  abode  shall  be  painted  in  large  l^ible  letters,  on 
nonspicttous  part  of  waggon,  8cc.  and  on  doors  of  coaches,  &c.  let  to 
hire;  and  waggons,  &c.  travellmg  stages,  shall  have  common  stage 
waggon ;  and  ^eroon  using  it  without,  or  painting  false  inscription,  for- 
feits 5/.  to  20;. 

S.  61. 
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S»  61.  and  by  stat.  Id  O.  3.  c.  84.  s.  40*  Driver  riding  in  his  wag- 

^Oy  unless  some  other  on  foot  or  horseback  to  guide,  or  he  has  reins 

to  conduct  the  horses^  or  who  by  negligence  hurts  any  person,  or  goes 

on  the  other  side  the  fence,  or  is  so  distant  that  he  cannot  direct^  pr 

by  n^ligence  interrupts  the  passage,  or  driver  of  empty  waggon  who 

refuses  ta  make  way  for  coa<^,   8tc«  ot  loaded  carriage;    whoever 

drives  a  coach  let  for  hire  without  name,  or  refuses  to  discover  owner's 

name,  forfeits  on  conviction  before  one  jusdce,  by  confession,  view 

or  oath,  20s.  if  owner,  1  Os»  if  not ;  or  commitment  for  one  month,  or 

till  payment;  and  may  be  apprehended  without  warrant,  to  be  carried 

before  justice ;  tf  he  refuses  to  discover  his  name,  may  be  committed 

Ibr  three  months,  or  proceeded  against  by  description,  without  name. 

S.  62.  Two  justices  may  hold  special  sessions  when  they  please,  giving 

notice  to  the  other  justices  in  the  limits.] 

(C  12.)  Presentment  upon  view  of  a  justice  of  peace. 

By  the  st.  5  Ei.  IS.  any  justice  of  peace  on  his  own  knowledge  may, 
in  the  open  general  sesssions,  make  presentment  of  an  highway  out  of 
tepair,  or  any  ofience  against  this  act,  or  the  st.  2  8c  8  Ph.  &  M.  8. 
which  shall  have  the  effect  of  a  presentment  by  twelve  men ;  and  the 
JBstices  of  peace  at  the  same  sessions  may  fine,  &c.  saving  to  the  party 
his  traverse.    Vide  2  Sand.  157*     Keel.  g.  34. 

[The  presentment  of  a  justice  may  be  traversed  generally.  S  B.  M» 
1530.     1  Bl.  Rep.  467.] 

If  the  party  traverses,  he  admits  it  to  be  an  highway,  and  diat  it 
ought  to  be  repaured,  as  well  as  upon  an  indictment.  R.  4  Mod.  S6. 
Sho.  270. 

So  he  cannot  traverse  the  want  of  repair,  it>r  thai  is  deteimiined  by 
the  justices,     R.  Keel.  g.  34. 

And  if  the  jury  find  upon  the  ti'averse,  that  the  highway  wants  re^ 
pairing,  but  that  it  is  not  an  highway,  the  last  words  shall  be  rejected. 
R.4Mod.  38. 

And  therefore,  if  the  inhabitants  presented  ought  not  to  repair,  they 
should  plead  reparare  non  debent*     4  Mod.  38. 

By  St.  IS  G.  3.  c.  78.  s.  24.  justices  of  assize,  of  counties  pala- 
tine, and  of  grand  sessions  of  Wales,  on  view,  and  justice  of  peace, 
on  view  or  information  on  oath  of  surveyor,  may  present  highway, 
causeway,  or  bridge,  not  in  repair,  or  any  offence  asainst  this  act^ 
Traverse  saved.  Offenders  may  be  fined.  Quarter  sessions  may  order 
prosecution  at  expence  of  the  limit. 

[S.  25.  Justices,  in  special  sessions  may  order  what  road  shall  be  first 
repured,  and  how. 

S.  26.  They  may  order  direction  posts  where  several  roads  meet,  and 
graduated  and  direction  posts  at  waters;  and  so  by  st.  13  G.  3.  c.  84. 
a.  41.  may  the  trustees  on  tumpike^roads :  and  also  order  mile-«tones ; 
and  if  surveyor  neglects  to  erect  or  repair  for  three  months,  he  for- 
fiats  20j.] 

(C  13.)  Remedy  for  fines,  &c. 

By  the  St.  9  &9  Ph.  &M.  S.  and  the  rt.  5  EL  13.  fines,  assessed  at 
0ie  quoHer  sesiffiSas  for  offences  against  those  acts,  shall  be  es^eated  by 
the  clerk  Of  the  peace,  who  shall  deliver  one  part  of  the  estreats  im*- 
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dented  to  the  constable  and  churchwardens  of  the  parish,  the  other  to 
the  high  constable,  who  shall  levy  the  same  by  distress  for  the  repair 
of  the  highways,  and  if  no  distress,  or  he  pay  not  in  twenty  ^Jh  he 
shall  pay  double. 

And  the  high  constable  shall  yearly  account,  on  pain  of  40^.  and 
the  constable  and  churchwarden  may  call  him  or  their  predecessors  to 
account  before  two  justices  of  peace,  who  may  commit  till  the  arrears 
are  paid,  allowing  Sd.  in  the  pound  for  collection,  and  12^.  to  the 
clerk  of  the  peace. 

By  the  st.  18  £1.  10.  fines  for  any  offence  against  this  act  shall  be 
levied  by  distress  and  sale,  as  fines  and  amerciaments  in  leets,  of 
which  the  justices  of  peace  at  sessions,  and  the  stewards  of  leet,  shall 
have  cognisance. 

By  the  st.  22  Car.  2.  12.  anv  convicted  of  resbting  execution,  or 
rescuing  distress,  &c.  shall  forreit  405.  and  on  non-pajwent  in  seven 
days,  snail  be  committed  to  gaol  by  any  justice  of  peace  near,  till  pay- 
ment, for  repair  of  the  highway. 

All  presentments  shall  be  in  the  county  where  the  highway  lies. 

By  the  st.  S  &  4  (or  5)  W.  &  M.  12.  no  fine  shall  be  returned 
into  the  exchequer,  but  paid  to  the  surveyor  for  repair  of  the  highway. 
And  if  a  fine  imposed  on  a  parish  be  levied  on  one  or  more  inhabi- 
tants, on  complaint,  two  justices  of  peace  at  special  sessions  may  cause 
a  rate  for  reimbursing  him,  which  being  confirmed  by  two  justices  of 
peace,  the  surveyor  may  collect  and  levy  within  a  month  and  pay  to 
him. 

And  none  shall  be  punished  by  diis  act,  unless  prosecuted  in  six 
months  after  oflence.  And  all  offences '  shall  be  determined  in  the 
county. 

By  the  st  1  Geo.  52.  if  any  fine,  &c.  be  misapplied  by  any,  he  AaUl 
forfeit  6L  to  him  who  informs  thereof,  to  be  levied  by  distress  and 
sale,  &c. 

And  the  surveyor  for  neglect  of  duty  by  this  act,  shall  forfeit  405. 
to  be  levied  and  disposed  ui  supra. 

If  the  defendant  upon  an  indictment  be  fined,  he  shall  not  be  there- 
by discharged,  but  a  distringas  goes  in  infinitum^  till  the  way  be  re- 
paired.    R.  1  Sal.  358. 

But  where  a  contract  is  made  for  performance  of  that  which  the 
justices  have  ordered  in  the  removal  of  filth,  &c.  the  Justices  cannot 
compel  a  performance  of  the  contract,  but  the  order  ror  it  shall  be 
void.     R.  Ray.  4SS. 

So  notwithstanding  these  statutes,  a  man  may  be  amerced  in  a  leet 
for  not  scouring  a  ditch  in  a  ^ghway.     R.  Ray.  250. 

[By  St.  18  Geo.  8.  c.  78.  s.  47.  no  fine,  &c.  for  not  repairing  high- 
way, and  not  appearing  to  indictment,  shall  be  returned  into  excbe- 
auer,  but  paid  to  such  person  near  the  highway  as  court  imposing  fine 
ball  direct,  to  be  applied  in  repair ;  not  accounting,  to  forfeit  double. 
Fine  imposed  on  parish,  levied  to  one  or  more  persons,  special  ses- 
sions may  order  assessment  to  reimburse,  &c. 

S.  5S»  And  by  st.  18  G.  8.  c.  84.  s.  89.  persons  damaging  banks, 
bridges,  posts,  &c.  forfeit,  on  conviction  by  one  justice,  by  one  witness, 
or  view  of  justice,  from  SL  to  10;.  or  be  committed  to  hard  labour, 
from  one  month  to  seven  days. 

S.  54.  Jus- 


Swveyarsjbr.  the  highwajf.  SS 

..S.  54.  Justices  of  corporations  to  act  within  their  jurisdictions. 
S.  65.  On  indictment t>r  presentment,  the  court  may  ordeir  either 
party  to  pay  costs. 

S.  66.  If  parish  meeting  agree  to  prosecute  or  defend,  the  surveyor 
may  diai^  the  expences  agreed  to  at  a  meeting,  of  allowed  by  a  jus- 
tice, in  his  account 

S.  67.  Notice  of  parish  meeting  must  be  given  in  church  the  Sun- 
day preceding,  and  in  writing  fixed  on  the  doors  three  days  before  the 
meeting. 
S.  69.  Surveyor  is  a  competent  witness  in  all  cases. 
S.  70.  The  terms  in  the  schedule  to  be  used  with  necessary  variations 
only,  and  no  objection  taken  for  want  of  form;  and  so,  by  IS  G.  S. 
c  84.  s.  72. 

S.  72.  Persons  resisting  execution  of  this  act,  rescuing  distress,  or 
constable  not  obeying  warrant,  forfeit  from  lOl*  to  40$.  or  to  be 
committed  for  three  months,  or  till  payment.  So,  by  st.  IS  6.  3. 
€.84.  s.  75. 

S.  7S.  Penalties  and  forfeitures,  and  costs  and  charges,  (not  oUier- 
wise  directed,)  to  be  levied  by  distress,  half  to  the  informer,  half  to 
surveyor  for  repair;  if  surveyor  informer,  all  for  repair:  for  want  of 
distress,  party  to  be  committed  for  three  months,  or  till  payment.  If 
offender  lives  in  another  jurisdiction,  any  justice  where  he  lives,  may, 
on  copy  of  conviction  or  order  proved  on  oath,  grant  distress,  .or  com- 
mit as  aforesaid.     So,  by  IS  6.  3.  c.  84.  s«  76.  78. 

S.  74.  No  person  to  be  distrained  till  six  days  after  he  is  served  with 
die  order.     So,  by  st.  13  O.  3.  c.  84.  s.  77* 

S.  75.  Prosecutor,  if  the  penalty  is  40s.  may  proceed  before  a  jus- 
tice,  or  by  action ;  if  he  recovers  shall  have  double  costs.  So,  by 
St.  13  G.  S.  c.  84.  s.  79. 

S.  76.  Onlv  one  recoveiy  for  tiie  same  ofience.  Ten  days  notice 
of  action ;  action  must  be  commenced  in  a  month.  So,  by  st.  IS  G.  S. 
c  84.  s.  79. 

S.  77.  No  conviction  but  on  confession,  oath  of  one  witness,  or  view 
of  justice  in  cases  mentioned.  An  inhabitant  is  a  competent  witness ; 
so  by  st  IS  G.  S.  c.  84.  s.  74..  and  justice  may  act,  though  a  creditor  or 
trustee. 

S.  78.  Justice  may  administer  oath  to  any  person  for  better  discovery 
and  execution.  By  st  1 S  G.  S.  c  84.  s.  84.  justice  or  trustee  may 
administer  oath. 

S.  79,  80.  Distress  shall  not  be  janlawful,  nor  the  parties  trespassers 
for  want  of  form,  nor  the  parties  distraining  trespassers  ab  initio,  for 
subsequent  irreffularity :  but  party  aggrieved  may  recover  satisfaction 
for  the  special  damage  by  action^  but  not  if  tender  of  amends  is  made 
before  action  brought;  if  no  tender,  defendant  may  before  issue  joined, 
pay  money  into  court     So,  by  st  13  G.  3.  c.  84.  s.  80,  81. 

S..8.1.  Any  person  nffgrieved  may  appeal  to  any  quarter-session^ 
giving  notice  six  days  after  cause  of  complaint,  entering  into  recogni- 
zance in  four  days  after  notice,  to  try  it,  and  abide  order.  Justice,  on 
such  notice,  to  return  all  proceedings  to  quarter  session,  under  penalty  • 
if  Si*  Quarter  session  to  determine  finally,  and  award  costs  to  either 
par^.  Proceedings  not  to  be  quashed  for  want  of  form,  or  removed 
by  certiorari.       No  appeal  from   conviction,  unless  the  party   for 
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penally  or  forfeiture  ihall  .at  the  tim^  if  present,  if  not^  in  six  days 
give  notice^  and  enter  into  reoognioance.  So  by  tt.  IS  G.  8%  c  14. 
8.  82,  83. 

S.  82.  Action  for  any  thing  done  in  pursuance  of  this  act,  must  be 
prosecuted  in  three  months^  and  in  the  county  where  fact  committed; 
defendant  may  plead  general  issue,  and  give  act  and  special  matter  in 
evidence ;  and,  on  verdict  for  him,  nonsuit,  &c  treble  damages.  So 
by  St.  13  G.  8.  c.  84.  s.  85.  and  the  action  may  be  brought  in  the  county 
where  the  defendant  resides.] 

By  St.  IS  G.  S.  c.  84.  s.  33.  if  turnpike  road  is  indicted,  the  court 
may  proportion  the  fine  between  the  inhabitants  and  the  turnpike. 

[S.  42,  43.  Person  destroying  turnpike^  or  any  part  of  it,  or  any  bar, 
&c.  erected  to  prevent  passing  without  paying  toll,  or  any  weighing 
engine,  or  rescuing  ofiEenders,  are  guilty  of  felony,  and  may  be  tran^Kirtra 
for  seven  years,  or  imprisoned  for  three  years,  and  may  be  tried  in  any 
adjacent  county;  and  the  damage  shall  be  mi^e  good  by  the  hundred; 
but  if  the  offender  is  convicted  m  twelve  months,  they  shall  be  repaid* 

S#  47.  Five  trustees  may  direct  indictments  for  nuisances  at  the  ex* 
pence  of  the  turnpike ;  but  not  unless  upon  the  confession  of  offender, 
or  that  a  witness  can  be  had. 

.   &  48.  information  to  fovour  oflender*  is  fraudulent,  and  a  justice 
may  proceed,  as  if  there  had  been  none* 

S.  64.  In  action  by  or  against  trustee,  the  act  or  copy  of  order  of 
his  appointment,  and  evidence  of  his  acting,  shall  be  proof  of  his  being 
trustee. 

S.  73.  Constable,  &c.  refosing  or  nq^lecting  to  execute,  act,  or  to 
deliver  a  penalty^  and  surveyor,  &c.  neglecting  for  one  wedc  after  the 
offence  to  inform,  forfeit  lOl.] 

(C  14.)  Justices  of  peace  mav  inquire  of  a  charity  for 

repair  of  an  highway* 

By  the  st.  22  Car.  2.  12.  justices  of  peace  at  sessions  may  inquire 
of  the  value  of  lands  given  for  repair  of  the  highway,  and  order  im* 
provement  and  employment  according  to  the  will  of  the  donor,  unless 
givtti  to  a  college  or  hall  of  an  university,  which  hath  a  visitor  of  its 
own. 

[By  St.  13  O.  S.  c.  78.  s.  62.  justices  in  session  may  inquire  of  lands 

Jiven  to  repair  highways,  and  order  improvement  according  to  will  of 
onor,  if  persons  intrusted  are  faulty  ;*  except  the  lands  are  given  to  a 
college,  &c.  which  has  a  visitor.]  (y) 

(D)  i^rttoatBtDap. 

(D  1.)  What  shaU  be. 

A  private  way  is  such  as  goes  to  a  churdi,  house,  vill,  or  close;  and 
is  not  common  for  all  the  king's  subjects.  Per  Hale,  1  Vent.  189. 
Videante^  (A  1.) 
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0)  (C  15.}  Of  pl^aifoig  a  highwsv. 
In  pkA^i^  a  krghwty,  it  is  s ulficient  to  Mate  that  it  »  tach»  without  ^ewiiig  the 
maaner  of  its  commindement,  or  that  it  hai  existed  immemoriaUy.    3  T.  R.  265.     Or 
the  termini,    i  H.  fi.  351. — 2.  "A  plea  chumiog  a  public  right  of  way  over  the  locut 
in  quo  to  B.  ig  proved^  tbaugh  it  appear  that  other  places  intervene.    1  H.  JB.  351. 

So 
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So  it  may  be  from  a  meadow  or  doee,  to  a  street    20  Ass.  18. 
Or  to  an  highway. 

So  it  may  be  from  oile  part  of  a  dose^  across  the  gnmnd  of  anoCfaer, 
to  another  pact  of  the  same  land.     Mod.  Ca.  d» 
So  it  may  be  through  or  across  the  hi^way  to  such  a  close.     R. 

&t  a  man  cannot  have  a  way  from  one  part  of  the  hmd  of  another 
to  another  part*     R.  Mod.  Ga.  S. 


(D  2.)  How  claimed. — By  prescription. 

A  private  way  may  be  claimed  by  presGriptiony  reservation  or  granb 
or  finr  nck^ssity*    Mod.  Ca.  5* 

If  a  man  prttcribes  for  a  way,  which  is  now  plouched  up  by  the 
plaiBtiff  who  assigned  instead  oiitm  new  way*  whkh  hadi  been  used 
abmdij  ft  shall  be  a  good  eicnse  for  using  the  new  way.  R.  per  8  J. 
TeL  143.     I  Brownie  212. 

A  man  may  prescribe  for  a  wa^  to  a  churcht  market,  &o.  through 
die  clone  of  aaotiber.    Bro.  Chimm,  2« 

But  it  b  not  good,  if  he  prescribes  for  a  passage  i  for  that  does  not 
import  a  way  by  land,  but  a  way  by  wal»r.  R.  Yel.  163.  1  Brownl.  216. 

If  he  says,  that  the  way  is  appendant  or  appurtenant;  for  it  is  not 
so  inHerest,  bat  an  easement     B^  Yel.  159. 

If  he  does  not  say  a  qu^  t€rmino  ad  ^uem  ibe  way ^pes.  R.Yel.  164. 
1  BrownL  6.  216»    R.  Mod.  Ca.  S.    Bro.  Chunin,  6. 

And  that  the  way  is  for  men,  horses,  or  carriages.  R.  Yel.  164. 
1  BrownL  216. 

For  if  he  claims  viam  tqnestrem  ei  pedestrem  for  Carriages,  without 
mying,  and  for  carriages,  it  is  not  well.    3  Lico.  IS. 

If  he  says  thai  the  way  goes  from  B*  to  a  rectory ;  for  the  termimu 
ixd  quern  is  mnceltain.    R.  8  Leo.  10. 

That  it  goea  from  B.  to  a  close  adjoining  to  a  messuage  in  B.  without 
ssjing  in  what  parish  the  close  was ;  for  though  the  messuage  was  in  fi^ 
perhaps  the  dose  adjoining  was  not.    R.  Lut.  1528. 

Imit  it  goes  de  quadampeeim  terra  eonL  4  acras  ^  fos:  pecia  terrde  is 
uncertain.     R.  after  "V^erdiat.     Lut.  124.  {z) 

So  if  he  says,  that  he  is  seized  of  B.  and  has  a  way  through  the 
dose  of  the  plaintiff  to  the  Thames ;  for  he  ought  to  say,  that  he  has 
a  way  from  B.  through  the  dose  of  the  plaintiff  to  the  Thames.  R. 
Mod.  Ca.3. 

But  if  he  prescribes  for  a  way  from  A.  throu^  a  dose  in  B.  to  the 
town  of  B.  or  to  B.  it  will  be  well;  for  the  town  of  B.  shall  be  intended 
die  place  where  the  houses  continue.     R.  Lut.  1508. 

So  if  a  lessee  prescribes  for  a  ;Mray,  he  ought  to  make  a  good  title  to 
himself  from  his  lessojr ;  and  therefore,  if  he  pleads  a  lease  to  him 
habmdum  m  die  dai.  ind.  pnedicL  it  shall  be  bad;  for  it  was  by  inden- 
taie^  it  ought  to  be  so  pleaded.     R.  Lut.  1528. 

But  a  man,  who  prescribes  for  a  Way  through  the  dose  of  B.  need 
not  say  how  many  acres  it  contains.     Bro.  Chimin,  6. 


(%)  So  the  4eKription  o(  a  terminus  as  a  highway  generally,  is  feint>le,  toofenerai. 
s£sft,4. 

(D  3.)  By 
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(D  S.)  By  grant 

So  a  man  may  daim  a  way  by  grant;  as  if  A*  grants  that  B.  shall 
have  a  way  through  such  a  dose. 

So  if  A.  covenants  that  B.  shall  enjoy  such  a  way,  it  amounts  to  a 
grant.     R.  8  Lev.  S05. 

If  a  man  seized  of  Black-acre  and  White-acrct  uses  a  way  through 
White-acre  to  Black-acre^  afterwards  grants  Black-acre^  with  all  ways, 
&c.  this  way  through  White- acre  shall  pass  to  the  grantee.  Mod. 
Ca.  S. 

So  if  he  seized  of  two  acres  to  which  a  way  is  appurtenant,  he  grants 
one  acre,  with  all  ways,  &c.  the  way  shall  be  granted.    Ibid. 

So  if  a  way  be  appurtenant  to  land,  by  a  lease  of  the  land,  the  way 
passes  to  the  lessee^  without  an  express  grant.    Per  3  J.  2  Cro.  190. 

So  if  a  way  be  of  necessity,  the  grantee  of  the  land  shall  have  it 
without  a  grant  of  the  way ;  as,  if  a  man  enfeoffs  anpther  of  land^ 
which  was  encompassed  by  his  odier  land,  the  feoflee  shall  have  a  way 
over  the  other  land,  without  any  grant.  R.  2  Cro.  170.  R.  Mod. 
Ca.4.     WUles,?!. 

So  if  there  be  not  another  way  covenient.  R.  2  Cro.  170.  2  RoK  60*- 
1.  20. 

[A.  the  owner  of  a  close  situate  within  a  close  belonging  to  B.  had 
a  prescriptive  right  of  way  through  B.'s  to  his  own;  twenty-four  years 
ago  B.  stopped  up  the  old  way,  and  made  a  new  way,  which  was  con- 
stantly used  till  B.  stopped  up  the  new  way ;  in  an  action  brought  by 
B.  against  A .  for  going  over  the  new  way,  it  was  hoiden  that  A.  coukl 
not  justify  using  this  way  as  a  way  of  necessity)  but  that  he  should  either 
have  gone  over  the  old  way,  and  thrown  down  the  indosure^  or  brought 
an  action  against  B.  for  stopping  up  the  old  way.     Willes,  282. 

The  new  way  was  only  a  way  by  sufFerence  during  the  pleasure 
of  both  parties;  and  B.  by  stopping  it  up  determined  his  pleasure. 
Ibid.] 

But  if  a  man  bargains  and  sells  lands  with  a  way  to  it,  the  way  doQs 
not  pass ;  for  the  bargain  and  sale  conveys  only  an  use,  and  there  can- 
not be  an  use  of  a  way  created  de  novo.     R.  2  Cro.  190.  {a) 

(D  4.)  For  necessity. 

So  if  a  man  has  land,  surrounded  by  the  lands  of  another,  he  shalU 
have  a  way  through  the  land  of  the  other,  for  the  necessity.  R.  Mod. 
Ca.  3.    Vide  ante,  (D  8.)  [8  T.  R.  50.]  (ft) 

So  if  a  man  has  title  to  a  wreck,  he  has  a  rieht  to  have  a  way  over 
the  land  of  another  where  the  wreck  lies,  to  take  it,  of  necessity.  R. 
Mod.  Ca.  149. 

A  man,  who  uses  navigation,  has  a  right  to  a  way  over  the  land  next 
the  river  where  he  navigates,  if  there  be  occasion.     Mod.  Ca.  163. 

A  way  of  necessity  shall  not  be  lost  by  unity  of  possession.  R. 
Lut.  1489. 


(a)  A  demifle,  <*  with  all  ways  apporteDant,**  passes,  (c  s.)  an  occupadon  way,  unless 
it  be  shewn  that  there  are  ways  appurtenant.    3  Taunt  S4. 

(&)  1 .  And  an  implied  covenant  for  quiet  enjoyment  is  included  in  the.  express 
covenant  for  quiet  enjoyment.  5  Taunt.  S4. —  2.  The  line  diall  be.  that  most  con- 
ycnient  to  the  grantee;  at  least,  if  that  was  the  one  used  by  grantor.    3  Taunt.  S4. 

But 
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Bat  where  a  way  is  claimed  for  necessity  it  will  be  agood  plea,  that 
the  plaintiff  has  another  way,     R.  Mod.  Ca.  4. 
Otherwiaej  where  daimed  by  grant  or  prescription.     Mod.  Ca.  4. 

(D  5.)  How  it.  shall  be  used. 

If  a  man,  upon  a  lease  to  A.  for  years,  reserves  a  way  to  himseR 
tlurough  the  house  of  the  lessee,  to  a  back-house ;  he  cannot  use  it  but 
at  seasonable  times,  and  upon  a  request    D.  1  Vent  48. 

So  if  a  feoflbr  grants  to  a  feoffee  a  way  across  his  backside  to  a 
house  and  back  again,  he  cannot  use  it  to  another  place.  R.  1  Rol.  S91. 
L«0. 

So  if  he  firants  a  way  from  D.  to  Black-acre^  and  the  feoffee  after- 
wards purchases  lands  adjoining  to  Black-acre;  he  cannot  justify  the 
usiw  the  way  to  those  lands,  n.  1  Rol.  S9I.  1.  50.  R.  1  Mod.  190. 
[1  T.  R-  569.] 

And  therefore,  in  trespass  if  the  defendant  justifies  for  a  way  to 
Black-acre^  the  plaintiff  in  his  replication  may  shew  the  special  matter^ 
that  he  uses  the  way  to  lands  adjoining  to  Black-acre.  1  Rol.  S91. 
1.50.     R.LutllS>4. 

But  if  the  plaintiff  replies^  that  the  defendant  used  the  way  to 
Black-acre,  and  thence  to  the  other  lands,  it  is  bad.  R.  1  Rol.  591. 1. 40. 

But  if  A.  has  a  way  through  the  land  of  B.,  who  ploughs  up  the  soil 
where  the  way  was  used^  and  leaves  another  part  of  the  same  dose  for 
a  way;  A*  may  use  the  ancient  track,  and  need  not  go  where  the  way 
is  assigned  de  noroo.     R.  Noy.  128.  (c) 

(D  6.)  By  whom  it  shall  be  repaired. 

The  grantee  of  a  way  has  power  to  amend  it,  as  incident.  Godb.  53. 
Semb.  1  Sand.  32S. 

But  if  a  man  grants  a  way  through  his  close  to  another,  the  grantor 
is  not  bound  to  keep  it  in  repair,  if  it  be  foundrous.  1  Sand.  322. 
[Doi^.  745.] 

If  a  man  be  bound  by  prescription  to  the  rq>air  of  a  way,  he  need 
not  keep  it  in  better  repair  than  it  always  was.  Mod,  Ca.  163. 
1  Sd.  358. 

But  if  it  be  impassable,  a  passenger  mm  break  the  fence,  and  go 
extra  viam  as  much  as  is  necessary,  to  avoid  the  bad  way.    Jon.  296,  7. 

(D  7.)  Remedy  for  not  repairing  it. 

If  a  common  way  to  a  churchj  vill,  &c.  be  out  of  repair,  he  who 
ought  to  repair  it  may  be  indicted  for  it     Mod.  Ca.  163. 

And  if  he  be  conyicted  upon  the  indictment^  the  court  will  not  set 
the  fine  till  the  justices  of  peace  certify,  that  it  is  well  repaiiied.  Mod. 
Ca.  163. 

And  if  he  be  fined  before  the  way  be  repaired,  yet  a  distringas  in  in^^ 
Jsnitum  shall  afterwards  go  aminst  the  party  till  die  sheriff  certify,  that 
die  way  is  in  good  repair.     Per  Holt,  Mod.  Ca.  163. 


ifpcccMiy.    1  T.  R.  S60.    Vide  S  N.  R.  109.  —  4.  In^  through,  and  along,  does  not 
import  **  acfow"  the  lipe.    l  T.  R.  5S0. 

(D  «•)  Ob. 
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(D  8.)  ObstructioiL 

If  a  private  way  be  obrtnictedy  an  action  on  the  case  lies.  Vide  Ac- 
tion upon  the  Case^  (Ad.) 

If  he,  who  has  the  way,  has  a  fireeholdf  and  also  he  who  has  the  land 
in  which)  &c.  an  assize  lies,     R.  3  Leo.  18. 

And  it  is  sufficient  to  say^  quod  obstruxitj  or  obstupavit,  generally^ 
without  saying  how^  viz.  by  a  ditch,  fence,  &c.     R.  3  Leo.  13. 

If  a  way  be  through  the  yard  of  finother,  who  erects  a  gate  to  his 
yard,  he  who  uses  tne  way  may  justify  the  breaking  of  the  gate  so 
erected,  through  whidi  he  could  not  pass,  without  saying,  that  it  was 
locked.     R.  upon  Demurrer,  3  Lev.  92.  (cQ 


CHIVALRY. 

Vide  CooBTB,  (E  1,  &c.)  —  Guarbiak,  (A).  —  Waste,  (F  1.) 


CHOSE  IN  ACTION. 

Vide  AssieNMENT,  (C 1 .)  —  Grant,  (D). 

CHURCH. 

Vide  Advowson.  —  Dismes,  (E  U)  —  Esglise,  per  tohm.  —  Pro* 
HIBIT10N9  (F  S.  —  G  2.  5.)  —  QuARE  Impedit,  (A). 

jFuei^oIH  of  t|^e  cimc4«    Vide  Esglise,  (G  1.) 

CaiiA  c^unt*    Vide  Esglise,  (C). 

ffiflff^rii  siAi  fimamcnta  of  a  4un^.    Vide  Esglise,  (G  2.)  *r-  Prouibi** 

TIOH,  (G  2.) 

iftcata  in  a  c^uic^*    Vide  Action  upon  the  Case  for  a  Disturb^ 

ANCE,  (A  —  S.)  —  Esglise,  (G  8.) 

tTimtc^tintteniv.    Vide  Esglise,  (F  1, 2,  3.) 

€ivaiOf*ntA,    Vide  Cbmetery,  (A  1,  &c.)  —  Esglise^  (E).  —  Pro- 
hibition, (G  3.) 


CINQUE  PORTS. 

Vide  ABATEMSNTt  (D  3. 5.)  ~  Franchises,  (E  1,  Jte.) 


CIRCUITY  OF  ACTION. 

Vide  Aconoi^,  (H). 


{i)  (D  9.)  ExtincUon. 

By  purchasing  the  hmi  or  puc/A  thereof,  the  w«y  h  not  ««tmct.    l.£stty  30 1.  ->- 
Nor  is  it  by  A  co-equal  cxistiog  right  in  the  puUic«    S  East,  4. 

CITIZEN. 
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CITIZEN. 

Vide  BuRROuaH)  (B  S.)  —  Pabuambnt,  (D  6.) 


CITY. 

Vide  BoftBOOOH,  (B  1.)  —  Courts,  (O  1,  &c  —  P  1,  &c.)->  Par- 

UAHSNT,  (D  12.) 


CIVIL  LAW. 

Vide  Cakons. 


CLAIM. 

(A  1.)  Continual  claim,  p.  61. 

(A  2.)  How  it  shall  be  made.  p.  61. 
(A  S.)  By  whom,  p.  62. 
(A  4.)  At  what  time.  p.  62. 

(B)  Claim  to  aboiH  a  Unt. 

(B  l.)  How  it  may  be  made.  p.  6S. 
(B  2.)  By  whom.  p.  64. 
(B  3.)  At  what  time.  p.  64. 

(A  1.)  Continual  claim. 

• 

If  a  disseisee,  or  any  one  who  has  title  to  enter  into  the  possession  of 
anpdier,  makes  continual  daim,  his  entry  shall  not  be  taken  aWEnr*by 
a  deaotot  afterwards  from  the  disseisor^  cm*  other  tenant  of  the  liaia. 
Co.  L.  iSO. 

So,  the  dying  seized  of  the  iSBofiee,  or  other  who  has  title,  as  -anell  as 
cF  the  disseisor,  and  a  descent  to  his  heir>  does  not  take  away  the  entry 
ef  him  who  makes  continual  claim.     Co.  L.  851.  a. 

Continual  daim  is  of  the  same  effect  as  an  entry ;  and  the  oontinuance 
\h  possession  of  the  disseisor  is  a  new  disseisin  ld/ie«  quaties.  Lit.  S. 
429,490. 

And  if  he  in  possession  had  only  an  estate^tail  before,  he  has  now  a 
fte-simi^e  by  dissebin.    Lit.  S.  489. 

(A  2.)  How  it  shall  be  made. 

A  man  who  makes  continual  daim  to  prevent  adesceat,  oqght  to  go 
to  the  land  or  pared  of  it,  if  he  dare.    Lit.  S.  421. 
And  make  his  claim  upon  the  land.    R.  Mod.  Ca.  44. 

And 
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And  if  he  dare  not,  for  fear  of  death,  battery,  or  mayhem,  he  oi^t 
to  go  as  near  to  the  hmd  as  he  dare,  to  make  his  daim.     Lit  S.  421 . 
Or  for  fear  of  imprisonment.     Co.  L.  253.  b. 

(A3.)  By  whom. 

Continual  daim  ought  to  be  made  by  him  who  has  title  to  enter. 
Lit.  S.  416.  Vide  Forfeiture,  (A  6,  7.)  —  Vide  post,  (B  2.)  —  Vide 
Condition,  (G  1.) 

And  therefore,  if  tenant  for  life,  remainder  in  fe^  be  disseised,  daim 
ouffht  to  be  made  by  him  in  remainder.    Ibid. 

If  he  has  right  of  entry,  though  he  has  no  title  to  the  profits  imme- 
diately, he  may  make  continual  claim ;  as,  if  lessee  for  years,  or  tenant 
by  statute  merchant,  staple,  &c  be  ousted,  and  the  reversioner  disseised, 
he  in  reversion  may  make  continual  claim,  though  he  is  not  edtitled  to 
the  present  profits.     Co.  L.  250.  b. 

So,  continual  daim  by  tenant  for  life  is  sufficient  for  him  in  rever- 
sion or  remainder.    Lit.  S.  416. 

If  continual  claim  be  made  by  A.  and  then  the  disseisor  or  his  feofiee 
dies  seized,  and  the  land  descends,  and  then  A.  dies;  his  heir,  upon 
this  claim,  may  enter.     Co.  Lit  250.  b. 

So,  if  a  person  who  has  right  of  entry  commands  his  servant  to  make 
claim,  and  the  servant  comes  to  the  lano,  and  makes  the  daim,  it  is 
suffidoit.    lit.  S.  433. 

'  Soy  if  the  master  dare  not  go  nearer  the  land  than  D.  and  commands 
his  servant  to  go  to  D.  and  make  claim,  and  the  servant  does,  it  is  su£» 
fident.     Ibid. 

So,  if  a  recluse,  a  man  languishing  or  decrepid,  commands  his  ser- 
vant to  make  daim,  and  the  servant  goes  as  near  as  he  dare>  for  fear  of 
death,  &c.  and  makes  daim,  it  is  sufficient     Lit  S.  484.  • 

Otherwise,  if  the  master  was  of  good  health ;  for  he  did  not  do  uXL 
that  his  miaster  dared  do.     Lit.  S.  4S5. 

(A  4,)  At  what  time. 

By  the  common  law  continual  claim  did  not  avail,  unless  it  was 
withm  a  year  and  a  day  indusive  before  the  dying  seized.     Co.  L.  255* 

Vide  post,  (B  8.) 

But  it  was  suffident  if  chum  was  once  mad.e  within  the  year  and  day 
before  the  dying  seized,  though  the  disseisor  had  possession  for  twenty 
or  forty  years  lAer  the  disseisin.     Lit  S.  427* 

And  though  aitet  the  daim  made^  the  disseisor  eufeoflbd  a  stranger, 
who  died  seized  within  the  year  and  day,  but  before  any  new  daim. 

Lit  S.  425. 

Yet  by  the  st  32  H.  8.  88.  if  a  disseisor  dies  seised  within  five  years 
aider  the  disseisin,  the  entry  of  him  who  has  right  is  not  taken  away, 
though  he  did  not  make  continual  daim. 

But  if  he  survives  the  five  years,  continual  daim  ought  to  be  mad^ 
us  at  common  law.     Co.  L.  256.  a. 

When  a  descent  shall  toll  an  entry,  unless  it  be  avoided  by  continual 
daim.    Vide  in  Descent,  (D  1,  &c«) 

What  shall  be  a.  dischdmer,  and  the  effisct  of  it.  Vide  Disdaimer, 
(A-B). 

(B)  Claim 
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(B)  Claim  to  atioiD  a  6ne. 

(B  1.)  How  it  may  be  made. 

By  the  common  law,  a  fine  might  be  avoided  by  the  entry  of  his  claim 
upon  record  under  the  foot  of  the  fine  (which  is  now  taken  away)  by  a 
frmpe  quod  reddat^  brought  of  the  land,  by  entry  or  contmnal  claim . 
2  Inst  518.     2  Leo.  55.     PL  Com.  358.  b. 

But  by  the  st  4  H.  7-  it  must  be  by  lawful  action  or  entry. 

Andj  therefore,  a  man  may  avoid  a  fine  by  an  action  commenced 
within  five  years  after  his  right  accrues. 

And  it  is  sufficicient,  that  the  action  be  commenced  within  time, 
dwngh  he  has  not  judgment  or  execution  till'sevoi  years  or  after.  PI. 
Com.  358.  b. 

So  a  man  may  avoid  a  fine  by  actual  entry,  where  his  entry  is  not 

tskenaway. 

By  a  daim  to  be  heir,  at  the  sate;  if  at  the  same  time  he  enters 
iqpbn  the  land  or  house,  though  ne  does  not  make  his  daim  there. 
Skin.412. 

So,  by  his  daim  among  his  ndghbours,  as  near  the  land  as  he  can, 
when  he  dare  not  enter,  and  hb  entry  was  congeable.  PL  Com.  358.  b. 
Vide  ante,  (A  2.) 

Bat  if  an  action  was  commenced,  and  afterwards  discontinued,  that 
does  not  amount  to  a  claim  to  avoid  a  fine;  D.  1  Vent.  45.  R.  Dal. 
107/ 

Nor  an  entry  of  his  daim  upon  record  nib  pede finis*  R.  4  Lev* 
104. 

So»  the  ddivery  of  a  declaration  in  ejectment  does  not  amount  to 
an  entry.  R.  1  Sand.  319.  1  Mod.  10.  1  Vent  42.  3  Burr.  1897. 
Dong.  485.     Willes,  177. 

Though  the  defenduit  afterwards  appears  upon  it,  and  confesses 
lease^  entry,  and  ouster.     R.  1  Sand.  319.     1  Vent  42. 

(There  must  be  an  actual  entry  to  avoid  a  fine;  and  if  the  demise 
it  laid  before  die  time  of  that  entry,  an  ejectment  cannot  be  maintained. 
By  all  thejndges  in  parliament  Str.  1086.  Andr.  125.  7  T.  R. 
433.    7  T.  R.  727.    Vide  Estates,  (B  15.) 

But  if  the  actual  entry  b  before  ibe  fine,  and  the  demise  laid  after 
entry  and  before  the  fine,  it  is  good,  though  the  ejectmoit  was  brought 
after  the  fine.     1  Wils.  214.] 

So^  a  bill  in  chancery  is  not  suflidoit  to  avoid  a  fine.  Dal.  116. 
[2Blk.993.] 

So,  on  entry  by  cestwf  que  trusty  without  a  subpoena,  is  not  sufficient 
to  avoid  a  fine^  as  to  the  trust.     Ca.  Ch.  268.  278.  {e) 

And  no  daim  or  other  act  can  be  sufficient  to  avoid  a  fine^  as  to  a 
tnist^  but  a  subixBna.     Ca.  Ch.  278.     2  Ca.  Ch.  126. 

8^  an  entry  is  not  sufficient  to  avoid  it,  where  the  fine  makes  a  dis* 
continuance ;  for  it  ought  to  be  by  action.     1  Ver.  213. 


(e)  Oo  a  fine  with  proclamations  beiiilg  levied,  if  there  be  <evend  remamcler-iDeii, 
they  will  respeptiYdyy  from  the  operation  of  the  stat.  4  Hen.  ?•  c  94.  be  entitled  to 
tfaev  reipectiTe  rights  of  entry  within  five  years  «fler  thar  respective  titles  accrue, 
without  a  subsequent  remainder-man  being  pr^udioed  by  the  lachei  of  another  re* 
indader-niaQ'who  preceded  him.    8  East,  552.    i  Taunt  57S. 
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So,  by  the  st  4  &  5  Ann.  16.  [s.  16.]  no  claim,  or  entry,  of  or  upon 
any  lands,  &c.  shall  be  of  force  to  avoid  any  fine  levied,  or  to  be  leviedy 
with  proclamationB  in  C.B.>  cponty  palatine^  or  grand  sessions  of  Wales, 
unless  upon  such  entry,  or  claim,  an  action  shad  be  commenced  within 
one  year  after,  and  pro^uted  with  elftct. 

[Actual  entry  is  not  necessary  to  avoid  a  fine,  without  prodamaUons. 
2  Wila-  45.] 

So  an  entry  into  land  not  comprized  in  the  fine^  daiming  that  nAddk 
was  comprized,  is  not  suffioienL    Hard.  400. 

Nor  is  an  entry  in  the  land  in  one  county,  claiming  land  in  another, 
sufficient  for  the  land  in  the  other  county.     Hard.  401 .  (/) 

Nor  a  daim  ata  gate  in  the  street,  without  entry  upon  the  house  or 
Und.    Skin.  4^8* 

Chancery  will  not  supply  a  defect  in  an  entry  to  avoid  a  fine.    Ca. 

Ch.  278< 

(B  «•)  By  whom. 

A  daim  to  avoid  a  fine  may  be  made  by  him  who  has  apresent  right. 
PI;  Com.  359.  a.     Vide  ante^  (A  3.)  —  Condition,  (G  1.) 

So,  if  a  stranger,  of  his  own  head,  enters  to  avoid  a  fine,  and  he  who 
has  the  right  assents  afterwards  within  five  years,  it  is  snffidmit  Co. 
Lit.  245.  a. 

So,  if  cme  avoids  a  fine  by  entry  or  daim,  it  shall  be  avoided  as  to 
all  o^ers.    PI.  Com.  3J8.  b« 

But  an  exitvj  by  a  stranger  to  avoid  a  fine^  without  the  assent  of  the 
party,  precedent,  or  subsequent,  is  not  sufficient.  Co.  L.  845.  a.  R. 
9  Co.  106.  a.     R.  Cro.  El.  561. 

So,  an  entry  by  a  strpiOger,  for  a  condition  broken,  does  not  avail 
without  an  express  assent.    K.  2  Cra  57.(g) 

So,  an  entry  by  him  in  a  remote  reversion,  or  remainder  does  not 
avail  I  for  it  ought  to  be  by  him  who  had  the  present  right.  PI.  Com. 
359.  a.  (A) 

CBS.)  At  what  time. 

An  entry,  action,  or  daim  to  avoid  a  fine,  by  the  common  law,  ought 
to  be  made  within  a  year  and  a  day.    PI.  Coau  S57,  858. 

But  by  the  st  de  donis^  18  £d.  1.  the  issue  in  tail,  or  he  inrevecslon, 
necesse  nonhabetapponere  d^meum  s  for>  as  to  him,  the  fine  if90  jurt 
est  nuttus. 

Yet  the  fine  of  tenant  in  tail  makes  discontinuance,  which  ought  to  be 
avoided  by  formedon  by  the  issue,  or  him  in  remainder  or  reversion. 

So  an  infant,  a  man  of  non-swe  memory,  in  prison,  or  out  of  ihe 
realm,  was  not  bound  to  make  clam'  within  the  year  end  day.  PI. 
Com.  359.  b. 

And  not  bemg  bound  to  make  dmm$  a  non-claim,  by  the  common 
law,  does  not  prqudice  them  for  ever.    PL  Com.  860.  a. 

So,  if  a  man  of  full  Kge^  &q*  who  oug^t  to  make  daim,  dies  within 
■     ■*■■■■■■■■  ■■■—■■■  f  I     I        ■  .1..  ..I 

( /*)  An  eotiy  upon  aa  sptale  gepcnlly,  is  an  eotiy  for  the  whole;  therefore,  if 
ibr  MM  be  iotendecK  it  should  be  lo  defined  at  the  time.    8  T.  R.  169. 
r«)  Norosnar^tof  entry  beicscrved  toastnuiger.    4Ttant.S5. 
(l)  Th9  entry  of  a  cHhdt/iumttjnW  avoid  the  stntaie  of  Kmitatloni.    Ld.  Rd. 

the 
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tkeyear;  his  heir  within  age,  8cc.  was  exempted  for  ever.     PI.  Com. 

S60.  cont.  ibidem,  S71,  2. 
So  by  the  si.  S4  Ed.  S.  16.  non-claim  was  ousted  as  to  all  persons,  (f) 
For  more  of  title  Claim,  vide  Condition,  (05.)  —  Fine,  (K  l,2f.)  — 

Forfeitiirey  (A  4.)  —  Franchises,  (A  1,  2.)  -^  Officer,  (£  6.)  —  Release, 

(E2.) 


CLERGY. 

Vide  Appeal,  (G  9.)  —  Justices,  (Y  1,  &c.) 


CLERK. 

Mrdccto.    Vide  Chancery,  (B  7.) 

Comiti  dfffe.    Vide  Viscount,  (B  2.)  —  County. 

Cini  of  t^  matlet.    Vide  Market,  (H). 

■  peace.    Vide  Justices  of  Peace,  (D  5.) 

pipe.    Vide  Courts,  (D  13.) 

Janoouice  fir  tni0pri0i8n  of  tj^e  clerl.    Vide  Amendment,    (D  1.  9.  -^ 

El,  2 — G2.  — H3.  — Tl,&c.  ~Vil,  &c.)  and 
many  other  places  in  the  same  title. 


CODICIL. 

Vide  Demise,  (D  S.) 


com  AND  COINAGE. 

Vule  JucncBS,  (K  70  —  "HLovw^per  totum.  —  Pbebooativs,  (D  39.) 


COLLEGE.  (Ar) 


{%)  1.  Admitting  that  a  right  of  entry  is  derisable,  the  right  moit  be  enforced  bv 
the  de? isee  within  the  period  allotted  by  law  to  the  deviior.  1  Taunt.  578.  -^  2.  Ad- 
?ene  pootesdon  of  land  for  twenty  years,  bars  an  entry  by  the  owner,  as  well  of  an 
iacorporeal  richt  therein  as  of  the  soil  itself.    2  Taunt.  156.    Id.  ISO. 

(/t)  1.  A  colu^  is  a  lay  corporation  of  the  same  nature  wiUi  an  hospital.  Ld.Rd.  6. 8. 
— S.  The  estates  and  property  of  a  college  are  in  general  vested  in  the  corporate  body. 
Sank  Ld.  Rd.  9^ — 3.  A  college  is  wholly  subject  to  die  ordinances  the  founder  appoints, 
and  ^  visitor  he  ordains.  D.  Ld.  Rd.  8. — 4.  If  a  college  do  not  exceed  their  jurisdic- 
tioD,  the  kiiiff's  courts  haveno  cognizance.  Cowp.  3S8.«-5.  Blaster  and  fellow's  disputes 
oonoeming  elections  to  be  tried  m  the  king's  collie.  Loffl.  25. —  6.  Sentence  of  ex- 
poUoa  nnappealed  from,  b  conclusive  against  the  party,  in  a  collateral  proceeding. 
Cowp.  31 5. — 7.  The  head  of  a  college  cannot  maintain  an  assize  for  his  office  of  hend- 
ihip,  not  having  therein  an  estate  cofbpetent  to  that;  the  whole  college  have  an  in- 
terest in  the  estate.  2  T.  R.  ZS5.  ---  8.  Independent  members  of  a  coU^  are  mere 
boarders,  and  have  no  corporate  rights,  nor  can  they  appeal  to  the  visitor.  Cowp. 
3i9v— 9.  A  will  which  devises  an  advowson  to  a  oolite  in  the  university,  isgood.  2B1k. 
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(    66    ) 
COLLOQUiyjVf. 

Vide  Action  upon  the  Case  fob  Defamation,  (6  7t  6*  &c.) 


COLLUSION. 

Vide  Covin. 


COLOUR. 

Vide  PiEADSS,  (8  M  40,  41.) 

COMMAND. 

€amml»  «C  fmt».    Vide  PsEitoQAnvE,  (C  S.) 


COMMENCEMENT. 

tfomtnatcmtem  oC  a  Itaat.    Vide  Estates,  (G  8, 9.) 

■     ' parliatEieiit.    Vide  Parliament,  (E  !•) 

• teniw.    Vide  Temps,  (C  1,  &c-) 


COMMEND  AM. 

Vide  Prerogative,  (D  18^  8cc.) 

COMMISSION  AND  COMMISSIONERS. 

^onmii0sioit  to  tale  an  annlBcc-    Vide  Chancery,  (K  S.) 

flf  amf .    Vide  War,  (B  S.) 

_   to  a^cectaiit  teimlsatie^* 

-  aati  toiniiii00ioiifC0  of  bantttqitCF.  Vide  BAKKRUrt,  (D 1,  &€•) 

ftt  ejMimiiiatioii  of  toictmoM.    Vide  Chakcery,  (P  2^  &c.) 

CommlMioMifli  of  f)e  emt  oral.    Vide  Chancery,  (B  1.) 

emmizi^n  of  tmkt».    Vide  Justiobs,  (  C  «.  G  1 .)  —  Prerogative, 

(D  29-) 

pf  partWoa.    Vide  Parcener,  (C  10.) 
'  ^  ^  Vfttt.    Vide  Justices  op  Peace,  (A  &,  &c.) 

'■      '     *  wMttoii.    Vide  Chancery,  (D  S.) 

— — •—  to  Mfcto.    Vide  Prerogative^  (D  16,) 

CotiuntoiioRr 
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CMdniMm,  oat  cmninittitottns  of  neivRit.    Vide  Sewers. 

—  Cut  liisftttfon.     Vide  Visitor,  (A  8.) 

"  ««» ramwlMtonew  of  ^adtaUe  tun.    Vide  Uses,  (N  14,  &«.) 


COMMITTEE. 

Vide  Parliamekx^  (E  6,  &c.) 


COMMON. 

(A)  Common*  p.  &!, 

(B)  appenoont.  p.  68. 

(C)  ^pputteQant  p.  69. 

(D)  3[n  q^fn*  p.  70. 

(E)  ]pur  teaxaz  oe  ttdnage.  p.  71- 

(F)  Common ;  toto  it  xtlmli  te  nscelr. 

(F  1.)  When  it  excludes  the  owner,  p.  72. 
(F  2.)  With  what  cattle,  p.  73. 

(G)  (BEiden  one  mag  improve  tt*  p.  74. 

(H)  CQdQt  tntecetit  ttie  commoner  liaief.  p.  78. 
(I)  CQiiat  temeDg  tte  commoner  jStjall  Ijatte. 

An  assize,  &c  p.  80. 

(K)  (Qai)at  remedy  t^e  lorO  jedian  liatte*  p.  81 . 

(L)  ^m  common  »W\  be  er(fnguf0l)eO.  p*  82« 

(M)  il^oto  0a0penoeo*  p.  83. 

(N)  iBUbeti  it  <0  not  tie0troseO.  p.  83. 

(O)  ^Den  retitteD  lig  a  nel»  grant,  p.  83. 

(A)  Common> 

Common  imports  a  privil^e  to  take  a  profit  in  common  with  many. 
Co.  L.  122.  a. 

And  a  man  may  have  ooramon  of  pasture^  taibarp^  or  piscary.    F* 
N.  B.  180.  L.  .         . 

F  2  -  So, 


6«  COMMON. 

JSo,  common  of  estovers  in  a  wood,  minerals,  8cc.    Co.  L.  122.  a» 
Common  is  incident  to  the  land  to  which  it  is  appendant;  and  though 

it  is  to  be  taken  in  another  parish,  it  shall  be  charged,  &c.  where  the 

land  lies.     I  Sal.  169. 

[Lands  which  are  stinted  for  five  months,  and  open  for  seven,  and 

enjoyed  with  the  other  common,  is  part  of  the  waste  and  common  of 

the  manor,  and  is  included  in  a  reservation  of  the  waste,  and  all  mines 

in  it«    2  Atkins,  182.]  (l)\ 

(B)  appcnUant 

There  are  four  kinds  of  common  of  pasture ;  appendant^  appurten- 
ant, common  in  gross,  and  common  pur  cause  de  vicinage.  Co.  L. 
122.  a. 

Common  appendant  ought  to  be  time  whereof,  &c.  1  Rol.  896. 
1.40. 

For  it  cannot  begin  at  this  day.     1  Rol.  396. 1. 42.    26  H.  8.  4.  a. 

Common  appendant  is  of  common  riffht.     1  Rol.  896. 1.  44. 

For  if  man  had  enfeoffed  otherS}  before  the  statute  of  quia  emptores 
ierrarum,  of  lands,  parcel  of  his  manor,  the  feoffees  should  have  com- 
mon, for  their  commonable  cattle,  within  the  wastes,  &c.  of  the 
lord,  as  incident  to  their  feoffinent.  2  Inst.  85,  6.  Per  2  J.  1  Rol.  896. 
1. 45.    4  Co.  87. 

Common  appendant  shall  be  for  the  whole  year. 

Or,  for  a  time  limited ;  as  for  the  whole  year,  except  when  the  lord 
depastures  his  cattle.     1  Rol.  396. 1. 49. 

For  the  whole  time  after  severance  until  the  land  be  sown  again. 
1  Rol.  397. 1. 8. 

And  in  such  case,  if  only  part  be  sown  again,  the  common  continues 
in  the  residue. 

For  the  time  after  the  hay  removed,  till  Candlemas.  1  Rol.  897. 
1.  10. 

From  such  a  day  to  such  a  day.     I  Rol.  897. 1.  12. 

As  long  as  he  inhabits  such  a  house,  or  pays  so  much.  1  Rol.  397. 
1.5. 

For  the  time  after  severance,  till  the  re-sowing  every  two  years,  and 
for  the  whole  year  every  third  year.     1  Rol.  397.  1.  19. 

Until  tlie  re-sowing  with  the  assent  of  the  commoners.  R. 
1  Leo.  73. 

Common  shall  be  appendant  to  arable  land,  not  to  a  house.  I  Rol. 
897.  1.  28,  29. 

Nor  to  a  meadow,  &c.  nor  any  other  than  arable  land.  26  H.  B. 
4.  a.  4  Co.  37.  b.     1  Rol.  397. 1.  29.     Willes,  227. 

Vide  Appendant  and  Appurtenant,  (B  8.) 

Nor  to  lands  improved  out  of  the  waste,  within  time  of  memory 
iRol.  397. 1.31. 

Yet  if  a  max\  prescribes  for  common  appendant  to  a  house,  cottage^ 


(I)  A  claim  of  common  in  a  field  a  tempore  /radhnii  emt^  is  bad  even  after  a 
Terdict  establishing  the  claim,  on  account  of  the  uncertainty  of  the  word  ^/ra^ 
Hotdi*'    Ld.  R.S45. 

&C. 
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9tc  it  will  be  well,  &r  it  has  a  curtilage^  8tc.  R.  1  Sal.  169.  R. 
t?  Jon.  227. 

And  it  njay  be  appendant  to  a  manor>  came  of  land?  &c.  which  com- 
prehend a  bouse,  meadow,  &c.  but  it  shall  be  intended  appendant  only 
to  the  arable  in  it.     R.  4  Co.  d7*  b. 

So,  if  the  arable  be  converted  to  pasture,  the  common  remains. 
4  Co.  37. 

Common  appendant  shall  be  only  for  beasts  of  the  plough,  which  till 
the  land,  as  horses,  oxen,  &c. ;  or  for  cattle  which  compost  the  land^ 
as  cows  and  sheep.     1  Rol.  897. 1.  38.     4  Co.  S7.  a. 

And  therefore,  if  a  man  prescribes  for  common  appendant  for  all 
cattle^  it  will  be  bad;  for  that  extends  to  swine^  goats,  geese,  &c. 
1  Rol.  397. 1.  43. 

But,  regularly,  the  cattle  for  which  common  appendant  is  claimed, 
ought  to  be  levant  and  couchant  upon  the  tenements  to  which.  Sec, 
1  Rol.  398. 1.  1.     [Willes,  227.] 

[Therefore  common  appendant  .can  be  claimed  only  for  so  many 
cattle  as  are  necessary  to  plough  and  manure  the  tenants  arable  land. 
Ibid.] 

Yet  a  man  may  claim  conunon  appendant  for  a  certain  number  of 
catde.     1  Rel.  398.  L  7. 

[In  a  justification  under  a  right  of  common,  the  cattle  must  be  com* 
monable,  his  own,  and  levant  and  couchant.     1  Bur.  320.] 

(C)  appurtenant. 

Common  appurtenant  originally  began  by  express  grant. 

And  a  man  must  prescribe  for  it.     Co.  L.  122.  a. 

Or  it  may  hefpn  within  time  of  memory.  Cro.  Car.  482.  26  H.  8. 
4.  a. 

As,  if  a  man  claims  common  for  all  cattle,  it  is  common  appurte- 
nant: for  it  includes  swine^  goats,  geese,  See-  1  Rol.  397.  I.  44. 
Vide  infra,  (m) 

If  he  prescribes,  that  he,  and  all  those  whose  estate  he  has  in  such 
a  house,  have  common  in  such  a  place  for  two  beasts.  1  RoL  399. 
1.39. 

That  all  the  inhabitants  in  an  antient  messuage  in  such  a  vill  have 
common  in  such  a  place ;  but  it  cannot  extend  to  habitations  erected  de 
novo.     R.  Sav.  81.     . 

If  a  man  by  bargain  and  sale  sells  B.  to  another,  and  afterwards 
grants  common  to  the  bargainee  for  all  cattle  which  manure  B.,  and 
afterwards  the  deed  is  inroUed ;  the  bargainee  shall  have  common  as 
appurtenant  to  B.  though  his  estate  in  it  was  not  perfect  at  the^time  of 
the  grant.     R.  I  Rol.  400. 1.  7. 

Though  the  grant  had  no  reference  to  the  bargain  and  sale.     Ibid. 

So,  if  he  grants  common  for  cattle  levant  and  couchant  upon  land, 
which  he  shall  purchase  within  a  month.     R.  1  Rol.  400. 1. 19. 

Or^  for  cattle  levant  and  couchant  upon  B.  and  he  afterwards  pur- 
chases it.    Dub.  1  Rol.  400. 1.  27. 


(*i)  Common  appurtenant  may  be  created  at  this  day.    15  East,  lOt. 
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If  a  man  grants  common  to  another  within  his  manor  or  hnds  qf 
D.9  it  is  good,  though  it  does  not  appear  that  there  is  any  waste  diere; 
for  it  is  granted  generally^  within  his  lands  of  D.  R.  upon  a  special 
demurrer,  Cro.  Car.  599.  "" 

So,  if  he  prescribes  for  pasturage  in  a  meadow  for  two  horses  till  the 
hay  be  moved,  it  is  good.     R.  2  &o»  27* 

A  man  may  prescribe  for  common,  as  appurtenant  to  hb  manoc^  or 
freehold,  for  all  cattle.     1  Rol.  401 .  1.  8. 

Or,  for  hogs  levant  and  conohant.     1;  Rol.  401 »  L  29. 

Or,  for  a  certain  number  of  cattle,  as  SOO  sheep,  &c«  widumt  saying 
levant  and  couchant.     I  RoL  401. 1. 15.   2  Cro.  27.    R.  2  Mod.  185. 

Soj  for  catde  levant  and  couchant  upon  a  messuage  cum  perttnaitiisf 
for  this  comprehends  a  curtilage  of  an  acre  or  more,  upon  which  they 
may  be  couchant.     R.  2  Jon.  227.     1  Lord  Raym»  726.  (n) 

So,  the  lord  may  claim  pasturage  for  two  horses  in  1000  acres  of 
meadow  till  it  be  cut  for  .hay ;  for  so  large  a  quantity  cannot  be  mudi 
prejudiced  by  only  two  horses.     R.  2  Cro.  27- 

[Common  of  pasture,  without  land,  may  be  parcel  of  a  manor,  thou^ 
demised  and  demiseable  by  copy  of  court  roll ;  and  if  it  be  claimed 
by  the  lord  of  a  manor  in  the  soil  of  another  for  a  certain  number  of 
cattle,  without  regard  to  levkncy  and  couchancy,  and  be  not  claimed  aa 
incident  to  arable  knd,  it  will  be  taken  to  be  common  appurtenant. 
Willes,  319.] 

Common  in  gross  is  such  as  is  not  appendant  or  appurtenant  to  any 
certain  land.     Co.  L.  122.  a. 

And  ought  to  be  claimed  by  prescription,  or  by  deed.    Ibid. 

As  if  a  man  who  has  common  appurtenant  for  a  certain  number  of 
cattle,  grants  it  over  to  another,  it  shall  be  common  in  gross.  R.  1  RoL 
402. 1. 10.    Cro.  Car.  4SS.     2  Lev.  67. 

-    So,  if  a  man  grants  common  to  another  for  his  cattle,  tibicunque  the 
cattle  of  the  grantor  gOi  it  will  be  common  in  gross. 

And  if  he  doth  not  restrain  the  cattle  of  the  grantee  to  any  certain 
number,  it  is  a  common  in  gross  sans  nombre. 

So,  if  he  grants  common  quandocunfue  averia  sua  ierini*  Cro«  Car. 
599. 

So,  common  for  the  inhabitants  of  antient  messuages,  in  such  a  tovm. 
2  Leo.  44. 

So,  common  to  the  mayor  and  burgesses  of  such  a  town.  R.  2  LeTb 
246.  (0) 

Yet  common  in  gross  sans  nombre  is  not  good,  if  there  be  not  some 
restraint  or  limitation :  as,  if  a  corporation  prescribes  for  all  of  the 


(»)  1.  Common  for  cattle  levant  and  conchant,  cannot  be  appurtenant  to  a  bouse 

without  land  to  maintain  them.    5T.  It  4€.    s  Wils.  258. — S.  There  is  no  such 

thing  as  common  without  stint  belonging  to  land.    2  Wils.  869. — 5.  So  a  right  qF 

common  without  stint,  as  annexed  to  a  messuage  without   land,  cannot  exist. 

ST.  R.  396. 

(o)  The  going  of  so  many  head  of  cattle  in  a  certdn  common,  in  a  common  in 
gross.    7T.R,S7l. 

corporation 


Pwr  coMa  ds  twinage.       ^  7i 

coqaontfioiH  Smt  att  timr  cattle  eommumMeif  without  aajin^kifaBt  and 
ooochant  witUn  the  same  town^  it  is  ill.  R.  1  Sand.  346.  but  Sand, 
not  satisfied.     1  Mod.  6.    R.  Joiu  29S.  (p) 

If  A.  daimf  eojamoa  Am$  nambre^  he  ought  to  say  levant  andcoucb- . 
sot  upon  siich  land*    R.  2  Mod*  185. 

Bat  common  appendant  never  can  become  -xmunon  in  gross.  1  Rol. 
401. 1.  52. 

Nor,  conMMA  wpsurtenaat  for  cattle  levant  and  c juehant  npon  such 
tneaaents.    1  RdL  40S.  1.  2.   Per  Hak»  2  Lev.  69.  (;) 

And,  if  common  iqppurtenant  be  granted  with  a  parcel  of  lands  to 
which,  9ijc  it  shall  be  appurtenant  to  sncfa  parcel.  R.  1  Rol.  402. 
Lis.     Cro.  .Car.  438. 

[A  man  cannot  prescribe  for  common  apporCenant  to  a  farm;  because 
it  is  uncertain  of  what  a  farm  consists,  perhaps  of  10  acres,  or  of  100 ; 
but  the  prescription  ought  to  be  laid  to  a  messuage,  and  so  many  acres 
of  land.     1  Ld.  Raym.  726. 

If  a  man  prescribe  for  common  for  a  certain  number  of  cattle,  a« 
appurtenant,  &c.l  c I«  not  necessary  nor  material  to  shew  that  they  are 
lemoe  and  cowchant ;  b^canse  it  is  no  prejudice  to  the  owner  of  the  soil, 
for  that  the  number  is  ascertained.    Id.  ib.] 

(E)  l^ur  caujBfe  tie  bidnage. 

Cemmon  pttr  cause  de  vicinage  is,  when  two  or  more  towns  have 
common  in  the  fields  within  their  towns,  which  are  open  to  the  fields 
of  the  neighbourmg  towns,  and  the  cattle,  put  to  use  their  common 
diere,  escape  into  the  fields  of  the  neighbouring  towns,  ct  e  contra. 
4  Co.  S8.  b. 

And'  therefore,  diis  common  is  but  an  excuse  for  a  trespass.  Co.  L. 
122.  a.     4  Co.  38.  b. 

S^  where  severalr  persons  have  hmds  intermbct  in  an  open  field,  and 
put  their  cattle  at  shack,  viz.  at  large,  to  depasture  there,  which  cannot 
be  ^^hooft  te^espassii^  the  one  upon  the  other;  this  is  in  the  i^atare  of 
common  pur  cause  de  vicinage.     T  Co.  5.  a. 

And  if  any  one  incloses,  and  after  the  indosure  the  others  have  used 
after  harvest  to  open  his  gates,  and  to  intercommon  there,  the  usase 
determines  tiie  right,  and  the  owner  who  inclosed  cannot  exclude  tne 
odiers.     7  Co.  5.   Vide  infra. 

ThoQ^  he  refiises  to  intercommon  with  them.     7  Co.  5. 

When  there  is  common  pur  cause  de  vicinage,  one  commoner  cannot 
put  his  cattle  into  the  lands  of  another  vill,  or  manor,  &c.  but  into  his 
own  huidi  only,  and  they  must  escape  into  the  other.  Co»  L.  122.  a. 
4  Co.  96.  b. 

And  if  one  vill  or  manor  has  100  acres,  and  the  other  only  50,  the 
latter  can  use  the  common  only  with  cattle  proportionable  to  the  50 
acres.    7  Co.  5.  b. 


(o)  1.  A  grant  of  common  in  gross  without  numberi  is  good.    Ld.  Rd.  iOS.  — 
3.  Bat  the  ngtit  to  snch  common  is  not  transferable.    Ld.  Rd.  407.^ 

(9)  Yet  coflunott  appurtenant,  without  levancy  and  coucbancy,  is  convertible  for  a 
time  to  conunoD  in  gross.    5  Taunt.  244. 

F  4  And 
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And  he  can  use  it  only  for  cattle  levant  and  couchant  within  hk  tene* 
ment  or  vilL';  for  it  is  in  the  nature  of  a  common  appendant. 
/    And  therefore  it  ought  to  be  claimed  from  time  whereof, '  &c.  a» 
common  i^pendant,  though  it  be  not  so.     Per  Wray,  4  Co.  S8.  a. 

If  common  be  allowed  pur  cause  de  vicinage^  the  one  lord  of  the 
manor  or  vill  may  inclose,  and  oust  the  others  of  common  there.  Co. 
L.  122.  a.    R.  4  Co.  38.  b.  (r) 

So,  if  the  owner  of  land,  where  there  is  shack,  incloses^  he  shall 
hold  in  severalty,  where  by  usage  the  inclosers  there  have  done  so. 
7  Co.  5.  b. 

If  several  freeholders^  who  have  lands  in  a  common  field,  inter- 
common>  one  of  them  cannot  prescribe  to  inclose  against  the  others* 
Adm.  2  Mod.  105.    Vide  supra. 

(F)  Common;  DotD  it  0t)aII  be  utfeD.. 

(F  1.)  When  it  excludes  the  owner. 

If  tenants  of  a  manor  have  common  in  the  wastes,  they  cannot  ex* 
elude  the  lord ;  for  he  by  common  right  may  put  in  his  cattle.  Co,  L.. 
122.  a.     1  Rol.  396. 1.  10. 

So,  a  grantee  of  common  cannot  exclude  the  owner,  i  Rol.  S96» 
1.  IS.  S99.  1.2. 

Though  the  grantee  has  common  sans  nombre.  1  Rol.  896. 1.  IS. 
Co.  L.  122.  a. 

Nor  tenants,  who  claim  common  of  estovers.    2  Cro.  256,  7* 

And  they  cannot  prescribe  to  exclude  the  owner  of  the  soil ;  for  the' 
word  common  imports  it.     Co.  L.  122.  a.     2  Rol.  267. 1.  SO. 

If  the  owner  of  the  soil  aliens,  saving  his  common,  he  may  after* 
wards  depasture  there.     1  Rol.  396. 1. 25. 

And  if  there  was  not  any  saving,  the  aliened  shall  have  common* 
.   1  Rol.  S96. 1.  SO. 

But  the  lord  or  owner  of  the  soil,  by  custom,  may  be  restrained  to 
two  or  three  beasts.     Cont.  2  Rol.  267. 1. 26.     R.  Yel.  129. 

Or,  he  may  be  restrained  to  a  certain  ^e. 

[The  right  of  commoners  in  a  common  may  be  subservient  to  the 
right  of  the  lord  in  the  soil :  so  that  the  lord  may  dig  clay  pits  there, 
or  empower  others  to  do  so,  without  leaving  sufficient  herbage  for  the 
commoners,  if  such  a  right  can  be  proved  to  have  been  always  exercised 
by  the  lord.    5  T.  R,  411.] 

So,  the  tenants  of  a  manor  may  prescribe,  that  after  the  grass  is 
mowed  and  put  in  cocks,  the  lord  only  shall  put  in  his  cattle  till  Mi- 
chaelmas, and  then  the  tenants  only  till  Liady-day.  Per  Brampston^ 
2  Rol.  267. 1. 10. 

So,  a  man  may  prescribe,  or  all^e  a  custom^  to  have  the  sole  or 
several  vesturam  terrtB^  or  pasturam  terra^  and  exclude  the  owner  of 
the  soil.     Co.  L.  122.  a. 


(r)  Common  by  vicinage  is  not  excluded  without  a  complete  separstion,  though  tlift 
only  communication  left  open  is  a  highway  leadij^  from  one  common  to  the  other. 
Is£aft^S4S. 

So, 
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Soytbe  oopyholdien  of  a  manor  may  allege  a  custom  to  have  the  sole 
tnstiirage  in  such  a  place,  and  to  exclude  their  lord :  for  such  us^  may 
karehad  a  good  commencement.  R.  2  Sand«  326.  2  Lev.  2.  Pol.  IS. 
1  Mod.  74. 

So,  the  freeholders  may  prescribe,  that  they,  with  the  customary 
tenants,  and  the  copyholders  may  allege  a  custom,  that  they,  with 
the  freeholders,  have  the  sole  pasturage.  Semb.  1  Sand.  352.  Dub. 
3  Mod.  250. 

So  a  tenant  may  prescribe  to  have  all  thorns,  &c.  growing  upon 
soch  a  place;   by   which  the  owner  shall  be  excluded.     R.  2.  Cro. 

^SS,  7. 

[But  a  prescription  that  occupiers,  or  inhabitants  ought  to  have  com- 
mon is  not  good.     1  Lord  Raym.  405. 

By  St.  IS  G.  3.  c.  81.  arable  in  common  fields  shall  be  ordered  as 
thiee-fonrtbs  in  number  and  value  of  occupiers  direct  for  six  years. 
Cottager  or  commoner  witliout  land  is  not  excluded  his  full  right,  un- 
lets he  consents  in  writing  for  an  annual  payment.  If  occupiers  agree 
not  to  depasture  in  common,  and  allot  what  shall  be  such  common  for 
cottagers  only,  as  shall  be  deemed  an  equivalent  by  a  majority  of  them 
vho  have  not  compounded,  they  shall  not  have  common  on  the  other 
part.  Person  having  separate  sheep-walk,  or  pasture  for  cattle^  not 
excluded  from  his  'right,  unless  he  consents. 

Balks,  &c.  may  oe  ploughed  with  consent  of  lord  of  manor,  and 
three-fourths  of  occupiers,  except  where  it  is  a  road.  Boundary  stones 
4iall  be  erected. 

Lords  and  three-fourths  of  commoners  may  let  one-twelfth  part  of 
wastes  for  four  years,  the  rents  to  be  employed  in  improving  the  re* 
sidue. 

Or  assessment  may  be  levied  for  improving  stinted  commons,  as  lord 
and  raqority  of  occupiers  direct. 

Miyorily,  with  lord's  consent,  may  postpone  opening  commons, 
sdnted  as  to  time^  for  twenty-one  days. 

Two-thirds  of  commoners,  wim  lord's,  consent,  may  open  and 
ahat  common  pastures,  but  a  portion  shall  be  reserved  for  those  dis- 
senting. 

Stinted  right  of  common  for  horses,  &c.  may,  by  majority  of  com* 
moners,  be  commuted  for  sheep. 

Persons  otherwise  disabled  may  agree  under  this  act. 

Tithe  owners  shall  receive  no  gratuity  for  tithes,  but  by  half-yearly 
or  yearly  payments. 

The  consent  of  occupiers  is  not  valid,  without  an  authority  from 
proprietor.] 

(F  2.)  With  what  cattle. 

Common  appendant,  or  appurtenant  for  cattle  levant  and  couchan^ 
may  be  used  with  cattle  which  he  hires  or  borrows  to  plough,  or  ma* 
nnre  his  land :  for  they  are  his  cattle.     1  Rol.  402.  1.  39.  401.  1.  39. 

And  which  yield  nurture  for  his  family.     1  Rol.  401.  1.  4S. 

So  with  rabbits,  or  other  beasts  of  warren,  as  well  as  other  cattle. 
R.  LuU  108* 

Common  in  a  forest  may  be  used  with  sheep.  Lut.  8 1 .  Vide  in 
Chase,  (O  d,  4.) 

Though 
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Though  it'be  in  l]ie  fenoe*o»oiitfak  Lnft.  81.  If  he  prescvibe»  for  it. 
PoL  447. 

Rams  must  not  reouon  pn  commona  from  the  d5th  of  August  to 
the  25th  of  November.     13  G.  S.  c.  81.  s.  21. 

But  he  who  has  oommon  af^pendant,  or  apprntenattt  for  cattle  Ivvant 
and  coucbanty  cannot  use  the  common  with  the  cattle  of  a  stranger. 

1  Rol.  402.  1. 54.    2  Saad,  S27.     Semb.  Lat.  107. 

Nor  can  he  license  his  tenants  at  will  to  pat  their  cattle  there.  I  Rol. 
402.  1.  S6. 

Nor  can  he  use  the  common  with  catde  which  he  agists.  1  Ket 
402.  I.  S4. 

Or,  which  he  has  to  sell.     1  Rol.  401.  L  46. 

Nor  can  be  grant  over  his  common  to  another;  for  it  is  for  cattle 
levant.     R.  2  Cro.  15*. 

So^  he  who  has  common  in  gross  sans  nombre,  cannot  lleense  » 
stranger  to  put  cattle  there.     8  Sand.  S27.' 

'  Yet  he  who  has  common  [in  gross]  for  a  certain  nuttber  of  catde 
may  put  in  the  cattle  of  a  stranger.  1  Rol.  402.  1.  48.  Cont.  K  94. 
Dub.  2  Cro.  575.  (s) 

So»  he  who  has  the  sole  pastare  may  license  a  stranger  to  pot  his 
cattle  there.     R.  2  Sand.  327.    2  Lev.  2.    PoL  IS.     1  Mod.  74. 

And  a  licence  pro  hoc  vice  BMy  be  by  paroL    2  Lev.  2;     Cont.  scmK 

2  Sand.  32B. 

So  he  may  use  it  for  cattle  not  levant  and  covdiaQt.     R.  2  Lev.  2, 
Yet  after  a  verdict  a  licence  shall  be  intended  by  deed,  thou^  not 
pleaded.    R.  2  Sand.  S2S. 

(G)  mttn  one  mag  improve  it. 

The  lord  could  not  improve  the  land  where  others  have  common  by 
the  common  law^  2  Inst..  S5» ;  viz.  against  others  who  have  conunon 
by  grant;  but  against  his  tenants  it  was  otherwise.  2  Inst.  474. 
1  Rol.  365.  {t), 

But  now,  by  the  st.  of  Merton,  20  H-  3.  4.  the  lord  may  improve^ 
leaving  sufficient  pasture,  ingress,  and  egress  for  his  tenants. 

And  bv  the  st  W.  2.  13  Ed.  1.  46.  the  st.  of  Merton,  whicb  esc* 
tends  to  tne  lord  and  his  tenants,  shaU  hold  betweea  the  lopd  and 
others  who  have  common. 

And  therefore,  the  lord  may  improve  his  wastes  against  tiiose  who 
have  common  appendant,  or  appurtenant  for  cattle  levaot  and  couchant 
upon  their  tenements. 


(s)  Or  cattle  of  his  own  Dot  levant  et  couebant.    Ld.  Rd.  726. 

(/)  1.  The  right  of  approving  in  the  lord  of  a  manor  against  common  appendant^is  a 
common  law  right.  Semb.  2  T.  R.  392.  1  Taunt.  435.  —  2.  A  custom  in  a  manor, 
that  any  person  under  certain  restrictions^  and  with  the  lord's  consent,  may  inclose 
parcels  of  the  waste,  is  not  restrictive  .of  the  lord's  common  law  ri^t  to  approve. 
2  T.  R.  391.  --3.  The  lord  of  a  manor  is  not  prechided  inclosing  against  common  of 
pasture,  by  the  tenant's  having  another  and  distinct  right  of  common  against  which  he 
cannot  inclose ;  such  as  common  of  turbary,  a  right  to  dig  sand,  and  the  like^  6  T.R. 
741.  a  T.  R.  391.  —  4.  But  he  cannot,  under  the  stat.  of  Merton  (20  UGn^3%a4»)9. 
inclose  and  approve,  where  there  is  a  right  in  the  tenants  to  estovers,  or  to.  dig:gpra- 
vel.  2.  T.  R.  391.  6  T.  R.  741 .  —  5.  Nor  dt>es  the  stat.  empower  the  lord  to  approve 
against  common  of  turbary,    i  Taunt.  435. 

So 
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*  .  So  if  the  lord  has  oonunoa  in  the  lands,  ef  the  tenanty  the  tannt 
may  improve.     2  Inst.  474. 

[So  any  person^  who  is  aeised  in  fee  ef  part  of  a  waste  within  a 
maoor,  may  approve^  leaviog  a.  swflSciency  of  ecHBunoao^  though,  he  i$ 
not  the  lord  of  die  manor. ,   3  T.  R.  445.] 

So  if  the  lord  aliens  the  soil,.  wlu»e  the  oemmon  waa  taken^  the 
alioiee  may  improve.     2  Inst.  87.  («} 

The  lovd  may  improve  tetiet  ytati^y  SF  diere  be  wiflrirnf  common 
left  for  his  tenants.     Ibid. 

And  if  it  be  sufficient  at.  tibe  tusMi  ef  the  improvement,,  tilough  it 
afterwards  appears  to  be  insufficient,  the  improvement  stands*  2  Inst.  87* 

If  the  iordrmakes  a  feoffiaoent  of  part  of  the  wast^  the  feoffee  may 
inclose ;  for  the  feoffioaent  is  an  iiopcoRrelnent.    Ibid. 

By  the  st.  W.  2.  46.  none  shall  be  aagrieved  bgr  aa  assize  of  com- 
mon of  pasture^  by  raason  of  windmm,  berkery^  (viz«  sheep:  ev  tan- 
house^)  cow-house^  necessary  augmentatbn  ef  hi&  eouct^yaid  or  cur* 
tikge.     2  Inst.  47a 

And  for  theae.  improivementB  the  lord^  &e»  shall  not  be  aggrieved, 
though  sufficient  commoii  be  not  lefi^    2  Inst.  476.     Dub.  1  I^v«  62'. 

And  these  instances  are  only  for  example;  for  the  statute  extends 
fay  eqoi^,  where,  the  lord  builds  aa  habitation  for  his  beast^keepet* 
2  Inst.  476. 

Where  he  buiUa  a  wev^  hnuae  for  his  own  habitation,  and  enlaiges 
the  curtilage.    Semb.  1  Lev.  62.     1  SbL  79'. 

But  he  ou^t  to  say,  that  il:  waa  for  his  habitatioB^  and  that  it  was 
necessary.     K.  1  Lev.  62.     I  Sid.  79« 

If  the  krd  improves  and  indoses^  and  the  fences  are  thrown  down 
by  persons  unknown^  by  the  st.  W.  2«  46.  the  towns  ac^aoent,  if  they 
do  not  indict  the  misdoers,  shall  be  distrained  to  repair  die  same 
fences.    2  Inst.  476. 

If  they  be  thrown  down  by  night  or  by  day,  if  the  persons  be  not 
known.     Lut.  15.7* 

And  this  if  the  misdoers  aoe  not  indicted  within,  a  year  and  a  day. 
2  Inst.  476«  Lot.  15S.  1  Rol.  ^S.  Diet,  that  a  distringas  lies  if 
the  misdoers  are  not  indicted  within  a  convenient  time^  uougfa  the 
year  be  not  passed.     Cro.  Car.  440. 

And  ther^re  a  writ  shall  go  to  the  sheriff  to  inquire  what  male- 
fiictors  threw  down  the  fences ;  and  if  he  returns  that  it  was  by  per- 
sons unknown,  a  distringas  goes  against  the  inhabitants  of  the  next 
town%  and  to  inquire  of  the  damages,  Lut.  141.  170.  Cro*  Car. 
280.440. 

But  a  disiringas  does  not  go  for  cutting  down  trees,  if  the  fences 
are  not  thrown  down.     R.  Ray.  487. 

The  writ  need  not  shew  a  title  to  improve.     R.  Cro.  Car.  280« 

And  it  lies  for  the  owner  of  the  waste.    Sho.  106. 

For  the  grantee  of  the  commcm.     Sho.  }06. 

nrhe  proceedings  upon  a  noctanter  must  be  of  the  crown  side  in 
B.  B.  Str.  622. 

w 

(»}  1 .  If  the  lord  of  a  inaii6r  alien  the  wastQ,.  tha  atienea  maf  ^prove.  3  T.  E..  445. 
—  8.  Aiiii  tbe  owner  of  the  soil  may  approYaia  a  wastes  which,  neither  \i  nor  ever 
wa»  parcel  of  a  nanor.    Semb.  3  T.  R.  4^j  44D. 

No 
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No  costs  are  given  on  a  writ  of  noctanter.  Str.  1069.  B.  B. 
H.  355.] 

At  the  return  of  the  distringas^  the  inhabitants  may  appear  and 
plead  to  it;  for  the  distringas  contains  k  scire  facias.  Lut.  157.  R. 
1  Sid.  107. 

And  therefore  there  is  no  occasion  for  a  scire  facias  after  the  distrin* 
gas.     Lut  157. 

And  the  inhabitants  may  plead  that  the  persons  were^  known.     Lut. 
*  175,  176.     R.  1  Lev.  108. 

That  the  damages  are  excessive.  Lut.  147.  177*  R.  1  Sid.  212. 
1  Mod.  66. 

Or  any  matter,  which  excuses  the  throwing  down  of  the  fences. 
Lut.  144.  176.     [Vid.  B.R.  H.  355.] 

That  the  misdoers  are  indicted.     Cro.  Car.  440. 

And  some  inhabitants  may  plead  one  plea,  and  the  inhabitants  of 
another  vili,  another  plea.     Lut.  176. 

So  two  of  every  vill  may  plead  for  all.     1  Lev.  108. 

If  the  viils  plead  to  the  daroaffes,  there  shall,  not  be  judgment  for 
the  erection  of  the  inclosures  till  the  plea  be  determined.     1  Mod;  66. 

But  if  the  vills  do  not  plead  to  the  excessiveness  of  the  damages, 
they  shall  be  bound  by  them^  though  the  jury  afterwards  find  less  da- 
mages.    R.  1  Sid.  212. 

And  if  at  first  they  do  not  take  protestation  to  the  damages,  they 
cannot  afterwards  traverse.     Ibid. 

And  if  they  do  not  come  at  the  return  of  the  distringas^  they  cannot 
afterwards  plead.     Semb.  Cro.  Car.  280. 

If  the  vills  do  not  plead,  another  distringas  goes  to  levy  the  damages 
found.     Cro.  Car.  280.    Jon.  306.  (x) 

By 

(«)  1.  By  29  G.  2.  C.36.  and  31  G.  2.  c.4l.  the  lords  of  wastes  and  commons,  with 
the  consent  of  the  major  part  in  number  and  value  of  the  commoners,  may  inclose 
any  part  thereof  for  the  growth  of  timber  and  underwood.— -  2.  And  by  u  G.  9.  c.  Si. 
three-fourths  in  number  and  value  of  the  occupiers  of  open  or  common  field  lands 
are  empowered,  with  the  consent  of  the  owner,  rector  and  impropriator,  and  tithe 
owner,  to  make  rules  for  the  ordering,  fencing,  cultivating,  and  improving  the  tillage 
or  arable  lands  lying  in  such  common  fields ;  and  the  major  part,  &c.  of  the  persons 
having  richt  of  common  may  also  alter  the  mode  of  depasturing  common  pastures.  — 
3.  And  the  41  G.  5.  c.  109.  is  an  act  for  consolidating  in  one  act  certain  provisions 
usually  inserted  in  acts  of  inclosure,  and  for  facilitating  the  mode  of  proving  the  seve- 
ral facts  usually  required  on  the  passing  of  such  acts.  —  4.  The  following  points  upon 
inclosure  acts  may  be  referred  hither.  •—  5.  The  owner  of  a  tenement  entitled  to 
common  in  the  waste,  as  well  of  the  manor  of  which  the  tenement  is  parcel  as  of  an* 
other,  is,  on  the  inclosure  of  both,  enUtied  to  a  distinct  allotment  in  each.  7  East,  485. 
—  6.  A  copyholder  having  a  right  of  common  in  two  manors,  and  havine  received  an 
allotment  out  of  one,  in  Jieu  of  his  right  in  that  manor,  is  entitled  to  liis  full  allot* 
ment  out  of  the  other  when  inclosed,  whether  the  manors  to  l>e  held  under  the  same 
or  different  lords.  And  though  the  estate  in  respect  of  wliich  he  claims  be  partly 
enfranchised  freehold,  that  does  not  distinguish  his  right  as  to  the  part  enfrandiised. 
1  Mars.  SO.  S  Taunt.  365.  —  7.  If  land,  over  which  there  are  rights  of  common,  it 
inclosed  under  a  statute,  the  allotments  received  by  the  commoners  in  lieu  of  their 
rights  are  not  held  by  the  same  tenure  as  those  rights  were  held ;  the  ownership  in  the 
land  being  given  to  them,  they  must  hold  hy  the  same  tenure  as  the  late  owner  held 
before  them,  unless  the  inclosure  act  otherwise  directs.  2  T.  R.  415.  — 8.  An  estate 
of  a  customary  nature  is  a  species  of  tenure  which  cannot  be  created  at  this  time  of 
day ;  because  it  is  an  eiBsential  quality  of  such  an  estate  that  it  must  have  been  imme« 
Borially  demiseable  as  customaiy  estate ;  and  as  it  must  always  have  been  of  sudi 

quality^ 
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Biit  the  lord  cannot  improve  against  him,  who  has  common  in  gros^ 
sans  nombre,     2  Inst.*86« 

Nor  when  he  has  common  in  gross,  though  it  be  for  a  certain  num- 
ber.    2  Inst  86.  475.     Semb.  1  Rol.  365.  o 

qoali^j  it  follows  that  this  quality  cannot  be  created  by  any  modem  agreement. 
Hence,  where  the  waste  of  a  manor  is  inclosed  and  allotted  to  the  commoners,  they 
hold  the  allotments  as  freehold  tenures ;  they  were  freehold  before  the  inclosure, 
namely,  the  freehold  of  the  lord.  2  M.&  S.  175.  —  9.  Commissioners  under  a  common 
indofure  act  have  no  jurisdiction  over  a  towing-path  along  the  bank  of  a  river,  which 
can  sulisist  in  that  ppot  only.  2  B.  &  P.  496.  — 10.  Commissioners  under  an  inclosure 
act  may  take  a  bond  of  indemnification  against  the  expences  of  a  suit  to  be  brought 
is  pursuance  of  it,  where  there  is  a  doubt  whether  those  expences  are  payable  out  of 
the  fund  provided  by  the  act.  2  B.  &  P.  89.  -—  1 1.  An  inclosure  act  gave  the  partiea 
aggrieved  a  right  of  appeal  to  anv  quarter  sessions  to  be  holden  for  the  county  of  W. 
within  four  calendar  months  after  the  cause  of  complaint  shall  have  arisen,  and 
enacted  that  "  the  justices,  at  the  said  general  quarter  sessions  are  hereby  required  to 
hear  and  determine  the  matter  of  everv  such  appeal."  The  sessions,  in  their  discre- 
tioD,  may  adjourn  it  when  once  properly  lodged ;  though  the  act  of  the  party  in  pre- 
ferring his  appeal  must  be  within  the  limited  time.  13  East,  352.  — 12.  A  private  in- 
dosure  act,  incorporating  in  itself  the  public  general  inclosure  act,  reauired  parties  to 
ai^>ealfor  matters  done  under  it,  four  months  next  after  the  cause  or  complaint  shaljl 
have  arisen.  The  commissioners  under  it  set  out  the  different  public  roads ;  but  one 
which  hitherto  had  been  used  as  a  public  one  is  not  amongst  the  number,  and  there* 
fore  is  extinguished ;  for  the  general  inclosure  act  enacts,  that  those  not  set  out  shaH 
be  stopped  up  and  extinguished.    Afterwards,  the  commissioners  set  out  the  road  in 

Siesdon  as  a  private  road.    Within  four  months  after  this  last  setting  out,  but  more 
an  four  since  the  first,  a  party  appeals  to  the  quarter  sessions,  from  the  road  not 
having  been  set  out  as  a  public  one.    Held,  supposing  an  appeal  ft'om  the 'decision  of 
the  commissioners  lay,  that  he  was  out  of  time,  his  cause  of  complaint  being,  not  that 
the  road  was  made  a  private  one,  but  that  it  was  not  set  out  as  a  public  road.    There 
was  no  road  in  existence  when  the  setting  out  a  private  one  was  done.  2  M.  &  S.  80.*- 
13.  Complaint  under  13  Geo.  3.  c.  78.  s.  19.  is  to  be  made  **  by  appeal  to  the  Jus- 
tices at  the  next  quarter  sessions  after  such  order  made,  or  proceedmg  had.**    Pro- 
coeding  here  means,  not  an  act  done,  but  legal  proceeding,  hence  an  appeal  against 
an  inclosure  made  by  virtue  of  an  inquisition,  on  a  writ  of  ad  quod  damnum,  roust  be 
made  at  the  next  sessions  after  the  inquisition  taken,  and  entered  and  recorded  at  the 
aessions,  not  at  the  next  sessions  after  the  stopping  up  of  the  road.     2  M.  &  S.  230. 
«^  14.  An  inclosure  act,  53  Geo.  3,  c.  61.  directed,  that  if  any  person  shall  think 
bimself  aggrieved  by  any  thing  done  in  pursuance  of  it,  he  mignt  appeal  to  any  ge- 
neral quarter  sessions  held  within  six  months  after  such  cause  of  complaint.   In  No- 
Tember  1812,  the  commissioners  under  the  act  prepared  a  map  of  the  different  allot- 
ments, specifying,  inter  alia,  that  certain  lands  were  allotted  to  a  vicar,  in  lieu  of 
tithes;  held  a  meeting,  which  the  vicar  attended,  and  at.  which  the  map  was  shewn 
to  him,  and  an  agent  was  named  bv  him  to  act  on  iiis  behalf.    On  the  18th  of  the 
same  month  another  meeting  was  held,  and  an  alteration  was  made  in  the  vicar*s 
allotment,  which  the  agent  who  attended  the  meeting  approved  of,  and  all  present 
agreed  to  consider  final.    On  the  22d  November  1813,  the  commissioners  gave  the 
notice  in  writing  required  bv  the  general  inclosure  act,  dated  on  that  day,  that  pay- 
ment of  tithes  to  the  vicar  should  cease  from  the  preceding  29th  September.    Within 
six  months  from  the  date  of  this  notice,  the  vicar  appealed,  and  held  that  he  was  in 
time.     1.  The  allotment  to  the  vicar  was  not  per  se  a  ^evance,  nor  did  it  necessa- 
viiy  become  so,  until  there  was  a  determination  of  his  right  to  tithes.    2.  Before  the 
notice  given,  nothing  final  seems  to  have  been  done  by  the  commissioners.    3  M.  & 
S.  127.— 15.  Where  an  appeal  is  given  against  a  rate  under  an  inclosure  act  or 
otherwise,  the  partv  grieved  cannot  sue  at  law,  though  the  rate  is  made  up  in  part 
of  charges  which  those  who  imposed  it  had  no  right  to  make,  but  which  nad  refe- 
rence to  the  general  ofcject  of  their  jurisdiction.     5  T.  R.   182.  —  16.  The  court, 
though  empowered,  will  not  consolidate  feigned  issues  brought  under  an  inclosure 
act,  where  the  questions  raised  are  different.    5  Taunt.  167. —  17.  To  make  title  to 
an  allotment  under  an  inclosure  act,  of  a  sixteenth,  to  be  setout  for  the  person 
claiming  to  be  lord  of  a  certain  manor,  it  is  sufficient,  on  the  trial  of  an  issue  under 
the  act,  to  shew  that  he  is  owner  of  the  soil.    It  need  not  be  proved  that  there  is 

such 
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So  the  lord  cannot  imiprove^  where  the  tenmit  has  cominon  of  tur- 
bary, piscary,  estovers,  &c     2  Inst.  87. 

So  the  lord  cannot,  upon  pretence  of  an  improvement,  dig  pits  for 
coals.  Sec.     1  Sid.  106. 

So  the  lord  cannot  improve,  without  leaving  sufficient  common. 

Though  he  assigns  sufficient  in  other  lands.    2  Co.  25. 

Though  he  alleges  a  prescription  to  improve ;  for  that  denies  the 
right  of  common.    R.  Jon.  375. 

If  the  lord  improves,  and  does  not  leave  sufficietit  common,  llie 
commoner  .may  throw  down  the  whole  inclosure ;  for  it  stands  npon 
his  common.    2  Inst.  88. 

But  in  an  assize  in  such  case  the  jury  cannot  find  generally  for  the 
plaintifl^  bilt  ought  to  assign  how  much  shall  be  sufficient.    Ibid. 

(H)  mb&t  tntere0t  tbe  commoner  tois. 

Hie  commoner  has  no  interest  in  the  soil  where  he  takes  his  com- 
mon ;  and  therefore  he  cannot  meddle  with  the  soil  to  dig  there^  &c. 
Bridg.  10.  [Vid.  1  Bur.  265.  267.] 

He  caimot  take  wood,  hay,  or  other  profit  there  growing.  2  Leo. 
202.  Bridg.  10. 

He  cannot  cut  down  bushes,  fern,  &c.  widiout  special  custom; 
though  they  prejudice  his  common.    Bridg.  10. 

[A  commoner,  though  he  has  by  custom  a  right  to  cut  fern,  may  not 
scatter  the  ashes  which  a  stranger  has  made  by  cutting  and  burning  it. 
1. 13  G.    Str.  777.] 

^at^t^tmm^^mm^^      i  i.  I  i  i  i  ■  i       .         ,  I  ill  —^1^ 

such  a  manor  existing  in  law,  or  that  the  claimant  is  lord,  properly  so  called.  S 
Price,  101. — 18.  Inc&sure  bills  are  not  to  be  considered  as  merely  private  acts. 
1  Anst.  S81. —  19.  Semble,  that  the  determination  of  the  commisskmers  under  the 
general  inclosure  act,  41  Geo.  5.  c.  109.  is  by  the  s.  8.  of  that  act  made  final  and 
conclusive,  not  being  within  the  proviso  in  that  section,  which  gives  an  appeal  in 
specified  cases  to  the  quarter  sessions.  8  M.  &  S.  80. — SO.  An  act  for  inclosing  the 
waste  of  a  manor  is  passed  at  a  time  when  the  mines  under  the  waste  are  out  at  lease, 
rendering  rent.  The  act  allots  to  the  lord  a  certain  portion  of  tiie  waste,  as  a  com- 
pensation for  his  right  and  interest  in  the  soil ;  the  commoners  are  to  bold  thdr 
allotments  in  fee  simple ;  and  there  is  a  clause  that  the  act  should  not  defeat  the 
lord's  seigniories  incident  to  the  manor,  but  that  he  might  enjoy  all  rents,  fines,  ser- 
vices, courts,  &c.  and  all  other  royalties  and  manerial  jurisdictions.  Held,  that  the 
mines  under  the  waste  passed  to  the  commoners  under  their  allotments,  (subfect  bow- 
ever  to  the  lease,)  and  that  if,  by  any  construction  the  word  **  rents,*'  had  it  stx>o4 
unconnected,  could  have  been  intended  as  descriptive  of  the  mines,  yet  that  here  it 
was  obviously  used  as  a  species  of  the  generic  term,  "  seigniories."  S  T.  R.  701.  — 
21.  Where  an  inclosure  act  (the  6th  Geo.  J.  c.  78.  for  instance)  directs  that  the 
roads  set  out  shall  be  "  repaired  by  such  person  and  persons"  as  the  commissioners 
shall  direct,  such  persons  only  as  are  interested  in  the  inclosure  are  meant.  6  T.  R. 
20. —  23,  An  inclosure  act,  51  Geo.  5.  c  100.  s.  21.  directed  the  commissioners 
**  to  allot  to  the  lord  of  the  manor  one-sixteenth  part  in  value  of  the  common,  &c. 
for  and  in  full  satisfaction  of  his  right  as  lord  of  the  manor  to  the  soil  of  the  said 
common ;"  and  by  s.  29.  directed  them  to  allot  the  remainder  of  the  common,  &c. 
among  tiie  several  proprietors  thereof,  and  persons  interested  therein.  Held,  that 
tiie  lord  was  entitled,  besides  this  one-sixteenth,  to  compensation  in  respect  of  his 
demesne  lands.  Were  those  lands  to  be  granted  to  another,  the  grantee  would  be 
so  entitled ;  and  though  the  lord  has  no  right  of  common  as  such,  yet  the  right  is  in- 
herent in  the  property,  and  only  lies  dormant  whilst  in  his  possession.  Here,  too, 
the  words  are  not  **  other  proprietors,'*  distinguishing  tiiem  from  the  lord.  Had 
those  been  the  words,  as  in  sometimes  seen  is  inclosure  acts,  the  case  would  have 
been  diflerent.    4  M.  &  S.  440. 

Nor 
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Nor  ^pratkt  his  oommiM  to  the  t»e  of  another,    Brtdg.  10. 
Nor  make  a  trench  to  let  out  water  which  surrotmds  it.     1  Rol.  406. 
L  17.    Semb.  12  H.  8.  2.  15. 
Nor  stop  up  ooney-borowsy  though  his  cattle  fidl  and  perish  in  liiem. 

1  Rol.  405. 1. 25.     2  Bui.  i  16. 

[Ette  if  the  common  is  surcharged*  but  must  bring  his  action.  1 B. 
M.25d.     268.     2Wils.  51.] 
Nor  kill  the  rabbits.      R.  1  RoL  405.  1.  15.  20.    2  Leo.  201. 

2  Bal.  116. 

Though  he  allege  a  custom  or  prescription  to  do  it  Senb. 
Brid^.  10. 

He  cannot  enter  upon  the  soil,  when  he  does  not  put  his  cattle  there. 
1  Rol.  406. 1. 8. 

Nor  agist  the  cattle  of  a  stranger  there.    2  Leo.  202. 

He  cannot  maintain  trespass  ror  damage  to  the  soil  or  grass;  for  he 
has  no  -interest,  but  to  tiDce  the  pasture  by  the  mouths  of  his  cattle. 
12  H.  8.  2.     8  Rol.  552.  1.  7. 

Nor  an  action  upon  the  case  minst  a  stranger,  if  his  rabbits  go 
upon  the  common,  for  he  may  lull  them.  R.  Cro.  Car.  387*  1  Rol. 
405.  LM. 

But  a  commoner  nuiy  justify  his  entary,  to  put  his  cattle  upon  the 
common. 

Or  to  see  whether  the  grass  be  good,  for  the  depasturing  cf  his  cattle. 
1  RoL  406. 1. 10. 

So,  he  may  reform  an  abuse  to  the  soil ;  as  he  may  dig  down  -mole- 
hills.    1  Brownl.  228.     12  H.  8.  2. 

Fill  up  with  earth  holes  dug  there.     1  Brownl.  228* 

Let  out  water  from  a  pond  made  there  by  the  lord.     Ibid. 

Make  a  causeway  for  cattle  to  come  there.    Per  Pollard,  12  H.  8. 2. 

So,  he  iMy  throw  down  inclosures,  which  prevent  his  coming  to  his 
common.     Semb.  2  Inst.  88.    Bridg.  10.    Vide  1  Bur.  265.  267. 

Put  in  hk  cattle,  though  the  owner  has  soweci  the  land.     2  Leo.  202. 

Thtem  down  the  inclosure  of  the  common,  though  he  do  not  put  his 
cattle  there  at  the  same  time.     R.  Litt.  88. 

So,  he  may  throw  down  fences,  which  are  erected  upon  his  commcm. 
R.  2  Mod.  65. 

So,  he  may  distrain  the  cattle  of  a  stranger  there  damage^feasant. 
1  Rol.  405. 1.  42.     Adm.  Yelv.  129.     2  Leo.  202. 

Or  drive  them  out  with  a  little  dog ;  without  being  compelled  to  dis- 
train.    R.  4  C!o.  88.  b. 

[But  he  cannot  cut  down  trees  planted  by  the  lord  on  the  waste,  al- 
though there  be  not  a  sufficiency  of  common  left.  6  T.  R.  488.  1  Bos. 
&  Pul.  Rep.  13.] 

So,  if  the  lord,  by  custom,  be  restrained  to  a  small  number  of  cattle^ 
and  he  pots  more  there ;  they  may  be  distrained  by  him  who  has  anat- 
mon.     Per  three  J.  Yel.  129. 

So,  if  the  lord  puts  in  his  cattle  before  the  time  for  common,  when 
by  the  custom,  it  should  be  fresh.     R.  1  Rol.  405. 1. 65» 

[Wherever  there  is  colour  of  right  for  putting  in  cattle,  commoner 
cannot  distrain;  where  no  colour,  he  fiiay:  so  he  may  distrain  a 
atranger'a  cattle,  but  not  those  of  a  commoner,  though  he  exceeds  his 
num^r.     Where  writ  of  admeasurement  lies,   he  cannot  distrain. 

Whether 
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Whether  he  tnay  distrain  cattle  surcharged  where  the  right  of  com- 
moh  is  for  a  number  certain  ?    Q.  4  B.  M.  2426.     1  Bl.  Rep.  673.;j 

So,  a  commoner  shall  have  an  action  upon  the  case  axrainst  him  who 
prejudices  his  common^  an  assize,  or  a  qtdod  permittat.  Bridg.  10. 
Vide  post,  (I). 

Though  the  prejudice  to  the  common,  be  by  digging  clay,  and  laying 
and  carrying  it  across  the  common ;  though  he  has  no  interest  in  the 
day  or  soil.     R.  Godb.  S44.     2  RoL  808.  344. 

Though  the  defendant  himself  has  common  there.  R.  Godb. 
244. 

But  if  a  commoner  avows  a  distress  for  damage-feasant,  he  ought 
to  allege,  quod  communiam  tarn  amplo  modo  habere  non  potest.  R. 
S  Lev.  104. 

Vide  post,  (I). 

(I)  (BEtbat  remeDg  tde  commoner  jBtgall  6at)e« 

An  assize,  &c. 

If  the  commoner  has  an  inheritance,  or  estate  for  life,  in  his  com* 
mon,  and  is  disseised,  he  shall  have  an  assize.  F.  N.  B.  180.  L. 
Vide  Assize,  (B  2.)  ^ 

Though  die  lord  himself  disseises  him;  as  if  he  surcharges  the  com- 
mon, or  approves,  and  does  not  leave  sufficient  for  the  commoner* 
F.N.B.  125.D. 

So^  if  the  commoner  be  disseised,  he  may  have  a  quod  pemittat  vik 
the  county,  or  C.  B.    F.  N.^B.  123.  F.    Vide  Quod  Permittat. 

Or,  if  his  ancestor  was  disseised ;  but  not  in  other  degrees.  F.  N.B. 
123.  H. 

So,  if  tenant  in  ancient  demesne  be  deforced  of  his  cominon,  he  may 
have  a  writ  of  right  close  for  it     F.  N.  B.  11.  K. 

If  a  commoner  surcharges  the  common,  another  commoner  may 
have  a  writ  of  admeasurement  of  pasture,  whereby  the  number  of  the 
cattle  with  which  the  defendant,  the  plaintiff,  and  other  commoners^ 
who  are  not  parties,  may  common,  shall  be  ascertained.  F.  N.  B.  125. 
B.  126.  H. 

And  this  writ  is  viscontielf  and  not  returnable;  upon  which  the 
plaintiff  shall  make  plaint  in  the  county  court,  as  in  replevin ;  and  the 
sheriff  by  precept  shall  warn  the  defendant ;  and  if  he  pleads  nothing, 
or  confesses  it,  he  shall  make  admeasurement.     F.  N.  B.  125.  C.  G. 

And  upon  this  shall  go  an  alias  BindplurieSi  and  if  nothing  be  done 
upon  it,  nor  cause  shewn,  an  attachment  against  the  sheriff.  F.  N.  B. 
125.  F. 

Or  it  may  be  removed  by  pone  into  C«  B.  where  the  plaintiff  .shall 
count,  and  have  admeasurement.     F.  N.  B.  125.  F.  126.  A. 

By  the  st.  W.  2.  7.  after  removal  into  C.  B.  a  distringas  goea  to  make 
proclamation  at  two  county  courts,  and  upon  default,  judgment.  F. 
N.  B.  125.  G.  126.  C.     2  Inst.  368. 

By  W.2.  8.  if  the  defendant  in  admeasurement  of  pasture,  afterwards 
6urcnarges,  a  writ  of  de  secunda  superoneratione  lies ;  upon  which  he 
shall  render  damages,  and  forfeit  the  cattle  surcharged  to  the  king. 
2  Insi.  370.     F.  N.  B.  126.  E. 

But 
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But  tlie  writ  of  adnegSHTeMflBt  of  pasture  doec  not  li«  by  the  lord  i 
hot  by  tenant  against  tbe  lord ;  iior  fi>r  common  sans  nombre*  F.  N»  B« 
125.  D. 

So^  if  a  Commoner  be  dislurbed,  whereby  he  cannot  ub6  his  cotntnon^ 
or  camiot  me  it  in  tarn  dmph  modo^  he  may  hsive  an  action  Upon  thd 
case:  9  Co.  1 13.  b.  Vide  Action  upon  the  Case  for  a  D|/iturbanee| 
(A  1.) 

Soi  if  the  lord  or  a  comiiiotier  surchargtis  the  common,  whereby  th^ 
plaintiff  has  not  sufficient  common,  an  action  on  the  case  lies.  Lut.  107« 
[t  was.  278.    S  Bl.  Rep.  117  ]  (jr) 

[One  commoner,  who  has  surchargiid,  may  neYdrtheless  maintain  a!! 
tction  against  another  for  surcharging  the  common.     4  T.  R.  71  < 

And  uie  plaintiff  needs  not  shew  that  he  turned  on  any  cattle  of  hU 
own  at  the  time  of  the  surcharge,  but  only  that  he  could  not  have  en-t 
jojred  his  common  so  beneficially  as  he  ought.     2  Bl.  Rep«  1283.]  (2) 

So  if  the  lord  or  another  drives  his  cattle  out  of  the  common »  Lufa 
103. 

If  a  mail  claims  comtiion,  whdre  he  has  tio  rights  the  oWner  seised 
in  fee  shall  have  a  quo  jure.     Vide  Quo  Jure. 

[If  plaintiff  claiming  right  to  cut  rushes  on  a  Common  Cuts  som0 
which  defendant  takes  away^  trover  lies.     3  Wils.  332. 

Against  a  stranger  for  cutting  and  taking  away  rushes*  ^t^spKM 
and  trover  in  one  declaration.     8  Wils»  456.     2  BIk.  Rep.  926-]  (a) 

Vide  ante,  (H). 

Sd,  if  the  lord  has  prejudice  in  his  soil,  where  the  Common  i»}  h^ 
ihall  hsve  raq^y  by  action,  as  in  his  other  lands. 

If  the  cattle  of  a  stranger  are  in  the  common^  he  tney  drive  thefll 
buti  or  impound  th^ra.     8  Lev»  41.  (^) 

Or  »«bt«a  tmpBM. 

(jf)  Where  the  Idrfl  so  deals  wkh  ibe  soil  as  entwdy  to  exclude  the  comaloae^,  th^ 
Utter  may  recover  his  right  b^  his  personal  act;  but  where  the  lord  has  oplv  jahnd^^ 
his  right,  his  temedy  is  by  suit  at  law ;  therefore^  he  is  not  justified  in  felhng  tree^ 
pbotad  by  ^e  lord  m  disturbance  of  his  right »  6  T.  R.  4854  1  B.  &  P.  19.  5  Anst< 
893, 

(i>  And  in  case  bv  One  4SQiDinoner  of  pasture  agaiidst  another  tot  a  sUi^ai;^^  th9 
surcharge  may  be  alleged  generally.    3  Wilsi  278.    2Blk.  817. 

(a>  1.  A  commoner  may  sue  a  stranger  for  depasturing,  or  aflotnef  commoiiei'  fat 
MB-Aargifig  (onless  by  licence  of  the  lord)^  though  he  has  sustained  n<>  immediate  in^ 
coorememsey  nnee  thoeby  iiis  right  jnay  be  injured.  4  T.  R.71.  —  9.  And  the 
siiiallfie$$  of  tbcdamaffe  sustmnod  is  no  dtyectioa  to  an  sctionju|k>n  the  case  by  a  com<< 
Bioner  for  disturbing  nis  right,  or  deteriotating  its  enjoyment.  5t  East,  1 54.  -^  3.  Irt 
case  for  a  disturbance  of  common  appurtenant  createu  by  modern  grant,  tbe  plahitifl* 
iMiy -elaifii  it  by -veasOQ  df  his  possessioui  15  East,  108.  —  4.  In  tlie  case  of  an  abso^i 
lutely  stinted  common  in  point  of  numbei^^  one  commoner  nay  diatram  the  «tipernu« 
merary  cattle  of  another.    4  Burr.  2426^     1  Blk^  67  J^ 

(d)  I.  And  if  one  entitled  to  comnlon  of  pasture  agree  and  aovettant  i^lh  th^ 
owner  of  the  soil  not  to  exercise  his  right  of  common  for  a  certain  term,  his  cattle 
mmj  be4btFiiifted4iy  the  owner  damage  feasant  in  the  interim.  2  it;  B.  4.  —  2.  But 
where  a  man  tuii»in:hia  Cattle  under  someeoler  of  Tieht  of  common,  the  lord  cannot 
(fistrain.  a  Wils*  126.  -^  J.  If  a  man  who  has  a  right  of  common  upon  the  lord's 
waste  for  cattle  levant  and  cotlchant  on  his  land|  surcharge  the  common^  the  lord 
tannot  for  that  cauM  diitrain^    S  Wib.  1 26. 

Vol.  IIL  Q  Btf^ 


82  COMMON. 

Soj  if  the  lord  sees  the  catUe  of  a  8traiiger>  he  may  drive  the  cattle 
of  a  commoner  with  them  to  pomid  upon  the  waste,  in  order  to  sever 
them,  without  a  custom  for  doing  it.     R*  S*  Lev.  41 . 

So)  by  custom  he  mny  drive  we  catde  p(  a  commoner,  to  see  whether 
the  cattle  of  a  stranger  be  there,  or  whether  the  common  be  surcharged ; 
but  not  without  a  custom  alleged.     S  Lev^  4 1 .     2  Lev<  87. 

And  if  the  common  be  surcharged,  he  may  detain  the  c&ttle  driven^ 
till  satis&iSUon  for  the  trespass,  without  a  prescription  for  it.     R:  2  Lev. 

87. 

If  the  tenant  himself  surcharges  the  common,  the  lord  may  distraint 
the  beasts,  as  damage-feasant.     F.  N.  B«  125#  D. 

So,  if  the  tenant  puts  in  cattle  not  levant  and  couchant,  where  he  has 
common  only  for  cattle  levant  and  couchant     2  RoL  706. 1.  50. 

Or  the  lord  shall  have  trespass  against  his  tenant. 

But  if  the  lord  sets  up  a  stack  oicorn,  .&c.  upon  the  common,  he  can^ 
ROt  drive  away  the  cattle  which  have  common  there;  for  it  was  hiaown 
fault.     R.2Cro.27l. 

(L)  t^tM  common  01)811  be  ertingufiorbeO^ 

if  a  man  purchases  fand  where  his  cdmmoti  is  to  be  taken,  whereby 
he  has  as  high  an  estate  in  the  land  in  which,  &c.  as^  in  the  land  to 
which  the  common  is  appendant  or  af^urtenantj  the  common  shall  be 
extinguished.  R.  4  Co.  38.  a.  R.  Cro.  £1.  570.  Mo.  462, 3.  Vide 
Suspension,  (B,  &c.) 

So,  if  a  copyhold  to  which  coinmon  belongs,  is  destroyed^  the  eoHi- 
mon  is  gone.     Vide  Ck>pyhold,  (K  6.) 

So«  iihe,  who  has  common  appurtenant,  purchases  pared  of  the  land 
in  which,  &c.  the  whole  shall  be  Extinguished.  Go.  L.  122.  a.  R.  8 
Co.  79.     R«  I  And.  159r 

So,  if  he  who  has  common  in  gross,  &c.   ,  Co.  L.  122.- a.  ^ 

But  if  a  man,  who  has  common  appendant,  purchases  part  of  thef 
land  in  which,  8cc.  it  shall  be  apportioned;  for  it  is  of  common  right. 
Co.  L.  122.  a.     R.  4  Co.  38.  a.     R.  Mo.  463.  644.^    8  Co.  79.  a. 

And  he  ought  to  prescribe  for  the  whole  till  such  a  day  when  fce  pur- 
chased,  &c    4  Co.  88.  (c) 

So,  if  a  man,  who  has  common  appurtenant,  sells  parcdC  of  the  land 
to  which,  &c.  it  shall  be  apportioned.     Co.  L.  122.  a.     R.  8  Co.  79.' 

And  the  alienee  may  prescribe  as  for"  common  appurtenant  to  his  par- 
cel.    8  Co.  79. 

Or,  if  common  be  for  a  certain  number,  the  owner  may  sell  all  his 
common  with  parcel  of  his  land  to  which^  &c.  and  the  wnole  shall  be 
appmrtenant  to  that  parcel.     R.  1  Rol.  402.  L  25.     Cro.  Car.  432. 

Yet  if  a  commoner  purchases  the  improved  part  of  the  waste,  his 
common  shall  not  be  extinguished^  for  by  the  approvement  it  was  wholly 
severed  irom  the  manor.    2  Inst.  87. 


{c)  If  there  be  a  custom  for  thecomnoner  to  inclose^  on  his  indouog,  the  remafli- 
der  of  the  land  is  discharged  from  hit  right  of  common,    s  Wils.  269« 

(M)  J^ottt 
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(M)  lE^oto  iB(U0peniistri 

So,  ir  a  oolttmoner.  whd  has  common  appurten^t^,  Ukei  A  leta^  of 
}art  of  the  land  in  which,  &c.  for  life  or  years ;  all  bis  common  dhall 
be  suspended  during  the  termt     R.  8  Co;  T9.  ai 

\lde  Suspension* 

(N)  (DOfien  it  in  not  Oeieftropebi 

if  al)  tke  inhabitants  oi  a  vill  have  common  in  such  a  place,  and  thd 
kncient  messuage  of  any  of  them  falls,  and  a  new  one  is  biiilt  upon  the 
same  foundation,  the  eommon  remains.     R.  9  Leo.  4^. 

Or,  if  he  builds  a  new  house  in  the  same  place.  2  Led.  45.  Godbt 
&7.       ^ 

But  if  the  inhabitants  of  a  vill  claim  common,  and  any  one  builds  a 
Hew  mdssiidge  there,  where  there  Was  none  beford,  he  shall  not  haVe 
common ;  for  it  belongs  only  to  the  ancient  inhabitants.    R.  2  Leo.  44 « 

(O)  mtitii  teDtbeb  bp  d  tie\tt  grunti 

If  a  conmion  be  extinguished  by  unity  of  possession,  i^  d  lease  he 
tnadb  of  the  land  to  which,  8cc.  With  all  c<5mmonrf  therewith  tised  ot  ^* 
joyed ;  that  amounts  to  a  new  grant  of  the  common  for  years^  if  there 
be  an  averment  that  it  was  used.     R.  Cro.  £1.  5?0.  (d  ) 

Vide  more  concerning  Common  in  Copyhold,  (K  Qt)  -^  Chaneery, 
(«P). —Pleader, (5  k  24.) 

Smsnt  ann  tenant?  ia  ctmmtn.  Vide  Abatement,  (t^  lo.  —  ^  6.)  -^ 
tuAKCEikTt  (8  V  4,  &c.)  —  Devise,  (N  8.)  —  EsTATESi  (K  8i) 


COMMON  ANNOYANCE. 

Vide  Justices  of  Peace,  (B  S4)  8cc.}  —  Leet,  (L  18^  ii.) 


Common  SeNciI. 


Vide  CouliTS,  (C  l,  &c.)  —  Pleader,  (C  4.  ll^  ^d.  -^iHi^) 

QUOP  FBRMITTAT^  (D  2.) 


,^       *  Y>      r, r   I  •       •     I,        •      1^   i17     il 


{i)  1.  iKTher^  an  incorporeal  r^t,  a  common  for  example,  her^fere  ^pilrinoahl 
(o  uod,  it  extinguished  by  unity  of  possession,  a  subsequent  grant  of  the  land^  **  with 
all  eommooB  thereto  belonging,  or  in  ahy  wise  appertaining,'^  will  not  tenre  the  former 
ngM,  thoil|^  exercised  since  the- unity  the  same  as  before.  1  Taunt.  S05.  &^  fi.  Where 
it  aDpears  thit  certain  tenants  had  been  entitled  to  righti^  of  common  over  certaijd 
ham,  but  of  What  nahife  did  not  appear,  and  the  lands  were  conveyed  in  trust  to 
^enait  those  tenants  to  use  the  same,  as  before  they  had  been  accustomed  i  beld^ 
that  those  li^ts  must  be  presumed  to  be  such  as  might  l%alljraxist^  notwithstand&ng 
a  osaoe  subwiMeBtto  the  con?eyance.    8  T.  R.  396. 

G  9  CoMMO^ 
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COMMON  COUNCIL. 

Vide  Franchises,  (F  25.)  —  Lonboki  (F). 


COMMON  LAW. 


Vide  Chancery,  (C  1 .  —  D  9.  —  X  —  4  V)-  —  Copyhold,  (K  4. 
—  PS.)  —  Ley,  (B).  —  Parliament,  (R  12. 23.  27.) —  Prohibition, 
(F 10.— 6  22.)  —  Trade,  (A  6,  7.) 


COMMON  RECOVERY. 

Vide  Chancery,  (4  K  1,  2.)  —  Estates,  (B  27,  &c.)  -^Execution, 

(A  6.)  —  Recovery,  (B  1,  &c) 


COMMONS. 

Vide  PARLUMENt^  (D  4.^  G 10.  —  L 14,  &c.)  —  Scotland,  (D  B.) 


COMPERUIt  AD  DIEM. 

Vide  Pleader,  (2  W  31.) 

COMPOSITION. 

Vide  DiSMES,  (E  8.  21.  —  L  2.)  —  Pleader,  (2  G  6.) 


CONCEALED  LANDS. 

Tide  Pbebogative,  (D  6S.) 

conclusion. 


Vide  ABATEttfiNt,  (E 16.)  —  Estoppel — PleaHeb,  (C  84.  £  28,  &c. 

—  F  5.  —  S  36.  &c.) 


CONCORD. 

Vide  Accord.  —  Fine,  (E  9,  Sec.) 


CONDI- 


i 
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CONDITION. 

(A  1.)  OTstiditfOfi  in  deeH.  p.  8^. 

(A  2.)  By  what  words  it  shall  be  created.  —  In  the 

grants  of  a  common  person,  p.  88. 
(A  S.)  In  the  king's  grant  p.  89. 
(A  4.)  In  a  will.  p.  90. 
(A  5.)  In  ob%ations.  p.  90. 

A  6.)  What  words  do  not  make  a  condition,  p.  90. 

^A  70  To  what  estate  it  may  be  annexed,  p.  91. 

^^A  8.)  In  what  conveyance,  p.  91. 

(A  9.)  How  it  shall  be  annexed,  p.  91. 

(A  10.)  WJiQ  shall  be  bound  by  a  condition,  p.  91. 

(B)  ConDttton  precedent 

(B  1.)  What  shall  be.  p.  92. 
^B  2.^  Condition  to  have  a  fee,  when  good.  p.  95. 
(B  3.)  At  what  time  an  estate  shall  vest  upon  a  con? 
(^tion  precedent  p.  95.  - 

(C)  Conoitton  iB(utiB(eq[uent 

What  shall  be.  p.  97- 

(D)  QjQtat  condttiontt  nrr  mt  gooD. 

(D  1.)  If  they  are  impossible,  p.  98. 

(D  2.)  What  shall  be  said  impossible,  p.  99. 

(D  3.)  If  a  condition  be  contrary  to  la^ ;  in  a  feoff* 
ment,  gifl,  &c.  p.  99. 

(D  4.)  Or  repugnant.  — r  To  the  grant  p.  99. 

(D  5.)  To  the  estate,  p.  100. 

(D  6.)  What  shall  not  be  repugnant  p.  100. 

(D  7.)  If  a  condition  be  contrary  to  law,  in  obliga- 
tion^ &c.  p.  101. 

(D  8.)  Otherwise,  if  contrary  to  a  maxin)  of  law^ 
or  repugnant  p.  101. 

0)  C^dition  ejrpounDeD- 

When  liberally,  p.  102, 

(F)  jco  iDjbiit  it  mttm^  p.  10^, 

(G)  ConDttton  performeDt 

(G  1.)  By  whom  it  may  be.  —  For  and  against  whom 

CQvenajQt  lies.  p.  104. 
(Q^O  To  whom  it  ought  to  be  performed.      lOJ. 

Qs  O^^O  At 
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(G  90  At  what  time.  —  When  he  has  time  during  hiq 

life.    Though  there  be  a  request,  p.  106. 
(G  4t)  \l^hen  he  has  time  during  his  life.  —  Unless 

where  hastened  by  request,  p.  106. 
{G  5.)  Wh^n  to  be  perfoqngd  immediately,  p.  106. 
(G  6.)  Hqw  a  ponditiop  shall  be  performed  where 

the  time  is  limitedf-^Wh^t  shall  b^  tji^  tline 

intended,  p.  107* 
(G  7*)  It  may  be  p^prmed  befope  the  day  }imited, 

p.  108. 
{G  8.)  Or  at  the  last  part  of  the  day.  p.  109- 
((!}  90  In  what  place  it  ^hall  be  performed,  p.  109* 
(G  10.)  jt^ow  a  condition    shaU    be    peifprpied.  -^ 

^  incidents,  p.  1  ^0. 
(Gil.)  Strictly  performed,  p.  110. 
(G  J^.)  According  to  the  intent,  p.  110, 
(G  13.)  Ought  to  b^  perforpoed  bonajide.  p.  Ill, 
[Q  \i{.\  But  it  is  sufficient,  if  it  be  pe^fprpifd  in  si^bi 

stance,  p.  111^ 

(H)  Condition  to  mafce  ajatiafurance.  p  ill, 
(I)  ilponuition  to  inuemnifg^  p.  U5. 

(K)  Condition  in  t()e  Df0ianctit)t. 

(K  1.)  How  performed,  p.  116. 

(K  8.)  When  it  shall  be  excused,  p.  11 7. 

(K  9.)  What  shall  be  a  condition  in  the  disjunctive, 

p.  1 17. 
(K  4.)  Annuity  pro  eonsiUo.  p.  \V7. 

\l^)  Wit^  non^petforiTiance  0t)aU  be  ercu^eD. 

(I^  1.)  If  done  as  near  to  the  condition  {is  it  can  bei 

p.  118. 
(Xtf  $.)  }f  the  feoffee  accepts  another  thing  in  satisy 

faction, — When  it  may  be  accepted,  p.  118, 
(La.)  When  not.  p.  119. 
\li  ^,^  p^  default  of  the  party.  —  As  upon  tender  and 

fefusal.  p.  12Q. 
(L  5.)  By  yoluntayy  absence,  p.  120, 
(L  6.)  Py  the  obstHictipn  of  uie  obligee,  p.  191. 
(L  70  By  default  in  doipg  {h?  ^t  ^ct,  p.  12|. 
(L8.)  In  not  giving  notice,  p.  121  ^ 
(L9.)  When  not.  p.  12a.      '     * 
(L  10.)  In  not  requesting,  p.  124. 
(L  11.)  How  a  request  shall  be  mada  p.  124. 

(L  12).  Non, 
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(LIS.)  Non^perfonnance  shall  be  excused  by  the  act 

of  God  p,  125. 
(L  13.)  Non-performance  shall  be  excused  by  act  of 

law.  p.  125« 
f  L  14.)  But  not  by  the  act  of  a  stranger,  p.  1^, 

(M)  ([ffltst  jBtball  be  a  breacb* 

(M  I.)  An  act  contrary  to  the  intent,  p.  126. 
(M  2.)  By  a  disability  to  perform,  p.  127- 
(M  3.)  Or  tQ  perform  iq  the  same  plight,  p.  127* 
(M  4.)  Though  the  djsabiUty  be  afterwards  removed. 

p.  128. 
(M  5.)  What  shall  not  be  a  disability,  p.  128. 

(N)  (CQliat  fitiM  not  be  a  breact)*  p.  1^8. 

<0)  (DObo  fban  ta&e  aObanta$e  of  a  conbition  broiten, 

(O  1.)  By  the  common  law.  p..  139< 

(O  2.)  By  the  at  32  H.  8.  34.  p.  ISp. 

(O  3.)  How  he  shall  enter  for  a  condition  broken.  >-* 
Where  an  entry  is  given  till  satisfied,  p.  131. 

(O  4.)  What  interest  he  has.  p.  132. 

(O  5.)  Where  this  entry  is  general,  p.  ,133. 

(O  6.;  lie  shall  be  in  his  first  estate,  p.  133. 

(F)  CDbat  fiW  be  a  b^penieratfoii*  p.  184. 
(Q)  sabat  act  bejutropjBt  a  conbitlon.  p.  135. 
(Ti)  Conbition  in  lab^  i  b)bar  ijBi.  p- 135. 
jCS)  CQbait  jKball  be  a  bceacb  of  a  conbftion  in  {ato. 

(S  1.)  Dereliction  of  an  office,  p.  136. 
(S  2.)  Abusing  his  authority,  p.  136. 

<T)  Limitation ;  t»bat  iHiaa  be,  [anb  goto  erpoonbeb.;] 

p.  137. 

(A  1.)  Conbitioh  in  beeb. 

A  man  may  aanex  to  an  esti^  a  oonditkni)  by  die  perlbimanoe  or 
■Kn-per&nnance  of  which  the  estate  iokj  commenofl^  or  may  be  en- 
larged  or  defeated.    Co.  L.  201. 

G4  And 


M  CONDITION. 

Aik!|  tfab  may  he  by  expr^g  words  in  ike  ^deedf  or  hy^  imj>Mcatioii  of 

)^w.     Ibid, 

An  express  condition  cannot  be  without  deed.    Co.  L.  295* 

And)  therefore^  a  man  cannot  plead  a  condition  to  defeat  an  estate 

of  freehold,  without  shewing  the  deed*     Ck).  L.  S25«    Vide  Pleader, 

(O  1,  &c.). 

Otberwisei  where  a  condition  is  annexed  to  a  chattel  personal  ov 
f^;  as  a  term  fur  years,  ward,  8cc.     1  Rol.  418.  1. 20.  25. 

So  a  condition  to  a  freehold  may  be  referred  to  a  matter  not  in 
writing,  and  may  be  supplied  by  averment. 

As  if  a  corrody  be  granted  for  life,  sfc.  quod  per  A,  jn-pus  usitat^ 
fuit ;  it  may  be  averred^  that  the  corrody  of  A,  was  upon  condition  to 
^Itend  the  master,  &c.     1  Ro).  4 IS.  1.50. 

If  an  annuity  be  granted  pro  consilio  generally,  it  may  be  averred, 
that  the  grantee  was  leMned  in  Che  law^  and  the  annuity  was  for  his 
pounsel  in  the  law.     1  Rol.  413.  1.  52. 

So  a  condition  precedent,  upon  whiph  an  estate  shall  be  creat^,  may 
[>e  without  4ee^*    Co.  L.  216.  a. 

j[A  6-)  By  'what  ^ivords  it  shall  be  created.  —  In  the  grantsi 

of  a  common  person. 

Divers  word^  of  themaelves  maki^  an  estate  upon  IcondHion*  J^it^ 
f  »26.     Vide  post,  (A  9, 10.) 

)b  $ub  cgnditiane.     Lit.  s.  8^8,     }0  Co.  42.  m, 
*    Pr&oiso  semper.     Lit.  s,  S20. 

An4  the  word  piotdfo  piakes  a  condition,  thpi^  joined  with  other 
j^ords;  as,  proYide4  always,  and  it  is  covenanted.  Co.  L.  903,  b, 
I  Co.  71.  b,     J  Rol.  ♦lO.  1,  30. 

Provided,  and  it  is  agreed}  &o.     2  Co.  71.  b.     R.  Cro.  Car,  128* 

And  therefore,  if  the  word  proviso^  be  the  spettkii^  of  the  grantor^ 
fboffor,  donor,  &c.  and  obliges  the  grantee,  &c.  to  any  act,  it  makes  a 
condition,  in  whatever  part  cf  the  deed  it  stands ;  and  though  there  be 
covenants  before  or  after,  it  is  not  material*  R.  by  <^1  the  judgesa 
g  Co.  70,  7 1 ,  &c,  Cromwell,     R.  Dy.  3  U .  b.     Per  two  J-  Dy .  1 3.  b. 

So  though  it  stands  indi£fbrent,  whether  it  be  the  word  of  the  lessor 
pr  the  lessee;  as,  provided,  and  it  is  a^eed  between  the  said  parties; 
^or  it.sh^l  be  referred  to  the  lessor,  i  Hoi.  407. 1.  ^0.  p|d>.  Py.JS^^ 
^cp.  Dy.  6.  b. 

And  though  all  the  tesidue  of  the  words  be  the  spiking  of  the 
grantee,  and  words  of  covenant,  as  provided,  and  the  grantee  ooyenants, 
&c,     R,  3  Co,  71.  b.     R.  Mo.  707,     R,  Jon.  169. 

'So  w6rds  of  Umitation,  if  they  oannot  be  iakeii  es  a  UxuSKitLOiiy  ishad 
^  taken  for  a  condition.     £q.  Abr.  }05. 

Otherwise  if  the  vror^  proviso  be  annexed  Only  to  uake  a  qualification| 
^nd  not  to  defeat  th^  estate.     Mq-  307-    2  Co.  72.  a.     Mo.  707* 

[Proviso,  if  lessee  coqbink  waste,  die  l^ase-sliqu  jilet^rpune;  is  a  con^ 
^tion,  not  a  covenant.    Bunb.  114.] 

£k>  Uie  words  iki  quod^  lOldte  a  condstion  of  ihepiselves^    lit «.  829i 

And  quod  $1  cotUhgigai.    Lit.  s.  390* 

But  not  without  a  condiision,  thai  it>fih^  |^  lawi)|  4o4^e  iesaor  t« 
ye^nter,    Lit*  &•  33).    Pol.  75, 

So 
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B64Jiber  wards  make  a  x^onditiony  if  there  be  addeda  condn^ii^  with 
A  dtiuse  of  re-entry^    As,  if.     Co*  h*  204.  a« 

Or  though  the  conclusion  does  oiot  give  a  Te^&stry,  b«t  Hayp  onlr* 
that  if  the  feoffee,  8(c.  doth,  or  doth  not,  such  an  act^  the  estate  shal! 
cease,  or  shall  be  void,     K.  1  Rol.  408. 1.  IS. 

Or  that  the  fep0ineot  shall  be  void.     II.  VRol.  408.  1.  20.  25. 

Or  that  the  deed  of  feoffment  and  livery  shall  be  void,  foi*  that  is  of 
the  same  eflect  as  if  he  had  said  the  feoffment.    Dub.  2  RoU  408«  1. 80. 

So  if  after  the  feoffment,  the  feoffee  by  another  deed  grants,  that  if 
he  doth  not  such  an  act,  the  first  deed  shall  be  void.    I  Rol^  408. 1.  88, 

So  if  die  conclusion  be^  that  the  feoffor  shall  take  back  his  estate* 
}  Rol.  408. 1.  50, 

So  ed  intentione,  with  a  clause  of  re^enti^^  makes  a  condition*  Semb, 
1  Rol.  407. 1.  37.     Dy.  138.  b. 

So  to  avoid  a  l^ase  for  years,  which  is  but  a  chattelp  there  is  no 
need  of  such  precise  words  as  |o  avjoid  an  e^tc  of  freehold.  Co, 
t*.  204.  a, 

Axid  therefore,  if  the  lessor  says,  quod  non  licebit  for  the  lessee  to 
sell,  grant,  Su:.  sub  poena  forhfa^une^  tbat  makes  a  condition.  R, 
Py.  65,  6,  Cq.  L.  904*  a«  C$r  says,  and  the  lessee  shall  dwell  on  |!he 
premises  on  pidn,  &c.     Co.  L.  904.  a.     Dy.  7^-  &• 

So  if  the  lessee  covenants  that  he  willj  &c.  sub  pomd  forUfactur^^n 

1  Rol.  408.  D.— Semb.  Cro.  £1. 202.    ^.  2  Cro.  398.     1  Leo.  246. 
So  in  grants  executory,  the  cause,  or  consideration  of  the  grant 

piakes  a  condition^     Cp«  L«  204^  a*     lO  Co.  42.  a,     )  Sand.  320, 

2  Sand.  352. 

As  if  a  man  grants  an  annvity  ^^ro  xicrd  terras^  or  pro  iecimts,  which 
are,  evicted^  the  annuity  ceases.     Co.  L>  204.  a. 

Or  pro  consiliOf  or  quod  pnr^aret  ponsiliunij  if  the  grantee  refuses  his 
ODmiseL     Co.  L.  204.  a. 

Otherwise,  if  a  nan  grants  an  estate  of  inheritance,  or  freeholdj  pro 
eonsiliOy  or  pro  acrd  terriBf  the  annuity  does  not  pease  if  the  couhsd 
be  refused^  or  the  land  evicted.     Co.  L.  204.  a. 

Yet  a  feofiment  by  a  woman  causd  matrimonii  prahcuti  determines 
lipon  &e  marriage,  or  if  the  feoffise  refuses  the  marriage.    Co.  L.  204,  a* 

Otherwise,  if  the  feofiment  be  by  the  man  to  the  woman;  for  tha 
woman  shall  be  favoured  in  respect  of  the  modes^  of  her  sex,  wliidi 
does  not  permit  her  to  take  eounsel  in  such  a  case.     Go.  L.  204.  a. 

If  a  condition  has  false  Latin,  yet  if  the'  sense  may  he  known,  k  is 
good,    li^ol.  413, 1.30. 

(A  S.)  In  the  kbg's  graet. 

Sp,  in  Ihe  kbig'sgraatt  words  make  a  condition,  wUcb  do  optjonki 
a  pondiliian  m  ihe  deeds  of  a  common  person.     Co.  Xf  204*  f^, 

As  ad  effectumj  or  ed  inUniione.     Ibidt 

So  ad  faciendum^  <Mr  faciendo^    Jbid. 

Mfropmtum^  %€.    Ibid. 

Adsolvendum.     10  Co.  42.  a. 

Bat  if  at  the  end  of  a  chartm;,  .by  which  a^i^ant  is  jmade'^if  W|id- 
vpwson^  there  be  a  clause^  quod  ^oncessimus  that  the  grantee  may  amor-* 

tise 
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txse  to  a  chantry  to  sing  for  the  soqls  of  our  progenitors;  this  does  not 
amount  to  a  condition,  but  to  a  licei^ce,  R.  43  Ed.  S.  3^,  S4.  Fita. 
p)^dition,  7.     1  Rol.  407.  1.  SO. 

(A  4.)  In  a  will. 

So  words  in  a  will  make  a  condition,  which  will  not  make  it  in  a 
4eed :  as  if  a  man  devises  land  to  another,  ad  faciendum^  or  ed  intenr 
tione  that  I^e  do  such  a  thing  |  this  makes  a  condition.     Co.  L.  204.  a* 

Vide  Devise^  (N  9,  10,  1 1 .) 

jSo  if  he  devises  to  another  od  faciefidum^  or  ad  proposituvHi  that  he 
do^  &e.     Co.  L.  204.  a. 

3o  if  he  devise  tp  sell.     )  RoL  401.  1.  45.     Co.  L.  2SQ.  b. 

Or  adsolvenduMi  or  paying.  Co.  L.  ^36.  b.  I.  Leo,  174.  R.  Cro, 
E|.  146.     Mo.  85S. 

So  a  devise  to  A.  provided,  and  my  will  is^  that  he  keep  it  in  repair, 
makes  a  condition.     R.  1  Leo.  174. 

SjQ  there  shajl  be  a  condition  in  a  will,  though  there  be  no  words  that 
the  estate  $bal|  cease:  as  a  devise  to  a  wife,  provided  that  she  shall  hav^ 
the  rent  only  if  she  departs  out  of  London.     Per  cur.  Cro.  EI. 

But  if  the  words  be  insensible,  and  the  intent  uncertain,  they  shal| 
not  b®  construed  as  a  condition. 

A  devise  to  A.  and  his  heirs,  upon  trust  that  he  shall  dq^  ^c  is  ^ 
trust,  l^iit  does  not  make  a  condition.  '  fl,  Mod,  594. 

(A  5.)  In  obligations.' 

So  in  obligations  th^re  need  not  be  such  precise  words ;  for  if  the 
words  be,  the  condition  is,  that  if  A.  do  not  grant,  &c.  the  obligor 
povenan^  that  be  will  grant;  it  is  a  good  conmtion.  R.  1  Rol.  409. 
1.  10.     Vide  Obligation,  (B  1.  E.) 

So  if  (he  words  be,  now  it  is  agreed  th^t  if  A.  pay,  th§  bppd  sl^ 
t)e  void.     R.  1  Rol.  409.  1. 15. 

(A  6.)  What  words  do  not  inake  a  condition. 

Bllt  in  grants  of  a  common  person,  ad  faciendum^  ad  effectum^  ad, 
pr^pofitt$m,  or  ed  infefUione,  dp  ^ot  ma]^e  a  condition.     Co.  L.  204.  ' 
R.  Dy.  1S8.  b. 

So  words  of  covenant  or  grant  of  a  lessee  do  not  make  a  condition. 
Per  two  J.  Dy.  6.  a. 

So  words  in  restraint  of  a  grant  do  not  make  a  condition ;  as  if  tb^ 
lessor  grants  fire-bote,  provided  that  he  do  not  take  it  of  the  great  trees, 
it  will  lie  waste,  but  no  cause  of  re-entry,  if  he  does  take  it  of  the 
great  trees.     R.  S  Leo.  1$. 

So  words  insensible  do  not  make  a  condition :  as  if  lease  for  forty 
,  years^  upon  condition  if  she  lives  so  long,  and  keeps  herself  sole,  with- 
out more,  does  not  make  a  conditicm ;  for  the  intent  is  uncertain.     R, 
1  Rol.  41 1 . 1. 23.     Poph.  99.     Cro.  El.  414. 

Nor  words  to  a  foreign  intent;  as  if  a  feoflErqent  be  to  A.  €^  si  can-' 
tingai  that  he  dies  in  the  life  of  the  feoffor^  that  he  pa/  an  anquity  tq 
B.     PterPol.  75. 

Or  repugnant,  or  uncertain.     Pol.  76, 

(A  7.)  To 
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(A  70  To  what  estate  it  m^y  be  annexed. 

A  oondidon  may  be  annexed  to  an  estate  of  inheritanoe,  firediold  or 
&r  years. 

Scs  it  may  be  annexed  to  a  grant  of  titbes  by  the  dergy.  1  Rol.  412. 
1. 53. 

If  a  feoffment  be  of  two  acres^  a  condition  may  be,  lh|it  he  shall  re- 
nter into  one.     \  Rol.  412. 1. 50* 

So  it  may  be  annexed  to  an  use,  and  shall  be  executed  by  st.  27  H.  8. 
10  that  the  donof  i|nd  I^i^  hei^s  may  ta](e  advantage  of  the  condition. 
JL  Sav.  77t 

(A  8.)  In  what  conveyance. 

A  condition  may  be  annexed  to  a  devise,  as  well  as  to  anQth^  con-r 
veyance      1  Rol  412.  1.  25. 

And  to  a  devise  since  the  st.  82  &  34  H.  8.  as  well  as  to  a  devise 
\ff  the  common  law.     1  Rol.  412.  1.  27. 

Or  to  a  devise  of  an  use  by  the  common  law.  1  Rol.  412. 1.  25. 
Dy.  127. 

So  a  lessee  may  surrender  to  the  lessor,  upon  condition.  1  Rol.  412. 
1.  20. 

And  Sk  ^urr^pder  of  a  copyhold  may  be  upon  condition.     1  Rol.  41^. 

H7. 
So  a  release  of  an  estate  may  be  upon  condition. 

And  a  confirmation,     1  Rol.  412.  1,  22, 

And  a  release  of  a  right.     Co.  L,  274,  b.     1  Rol.  412,  1. 15. 

So  a  contract  may  be  upon  condition.     1  Rol.  413,  h  4. 

And  a  charter  of  pardon.     Co.  L.  274.  b. 

And  a  ^rant  of  denization.     Co.  L.  274.  b. 

So,  a  release  of  a  personal  thing  may  be  upon  a  condition  precedent, 
bot  not  upon  a  condition  subsequent;  for  a  personal  action  once  sus^ 
pended  shall  l^  extinguished,     R,  1  Rol.  412. 1. 30. 35. 

So,  an  attornment.  Co.  L.  274.  b.  2  Co.  68.  a.  R.  9  Co.  85.  b. 
1  Rol.  412.  1.  45. 

So,  a  maniintissiQn  of  a  villein,     Ca  L.  274.  b. 

But  a  condition  cannot  be  released  upon  condition  |  for  the  condi- 
tion annexed  to  the  release  shall  be  void,  and  the  release  shall  be  good* 
'Co.L.274.  b. 

(A  90  How  it  shall  be  annexed. 

The  condidon  m^y  be  contained  in  the  same  deed. 

Or  indorsed  upon  the  obligation  or  deed.     I  RoL  413, 1,  10. 

Or  may  be  contained  in  another  deed  executed  upon  the  same  day^ 
1  RoL  414. 1.  20. 

So,  a  condition  to  defeat  an  estate  may  be  ani^exed  to  the  reservation 
dT  the  rent,  explaining  the  manner  of  pavment,     R.  Mod.  52. 

But  if  a  disseisee  release  his  right,  and  the  disseisor  by  his  deed  at  a 
sdbaeqnent  day,  gr^nt  that  the  release  shaU  be  upon  such  a  (:o|iditi<m, 
}fae  condition  is  void,     1  Rol.  414.  t  15, 

(A  10.)  Who  shall  be  bound  by  a  condition. 

If  an  emress  condition  be  annexed  to  an  estate  made  to  a  feme  co-^ 
Tfift^  she  sM  be  bound  by  it    )  RoL  421. 1.  S2.    Vide  post,  (F). 

Or, 
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Or,  to  an  estate  made  to  an  in&nt.     1  Rol.  421. 1.  M. 

Or,  to  an  estate  made  to  any  one  of  full  age,  who  diesj  his  heir 
urithiii  age  shall  be  bound  by  the  condition.     R.  1  Rol.  491. 1.  37. 

So,  a  condition  in  law,  annexed  to  an  office  which  requires  skill  or 
confidence,  binds  an  infant  and  feiqe  covert.     Co.  L.  238.  b. 

So,  if  an  infant  or  feme  covert  does  waste,  it  shall  be  a  forfeiture. 

jbid.  .... 

But  if  an  in&nt  or  feme  covert  aliens  in  mortmain,  it  is  not  ^n  abr 
uplilte  forfeiture.    Ibid. 

(B)  Condition  pteccDent, 

(B  1.)  What  shall  be. 

A  condition  is  precedent  or  subsequent 

[Tbere  are  no  technical  words  to  distinguish  conditions  precedent 
and  subsequent ;  but  the  same  words  may  indifferently  make  either, 
according  to  the  intent  of  the, person  who  creates  it.  C.  T.  T.  164^ 
Vide  1  Term  Rep.  645.] 

A  condition  precedent  is  such  as  ought  to  be  performed  before  the 
estate  vests,  or  the  grant  or  gift  takes  effect 

As,  if  4  man  leases  land  for  years,  upon  condition  that  the  lessee^ 
if  he  pays  such  a  sum  within  two  years,  shall  have  the  fee.  Co.  L* 
gl6.  a. 

If  a  man  binds  himself,  if  he  recovers  twenty  acres,  to  give  a  m<Mety 
to  B.  if  he  recovers  only  ten  acres,  he  is  not  bound  to  give  any  part. 
1  Rol.  433. 1.  21. 

If  a  man  grants  a  sum  for  the  doing  of  such  an  act,  or,  to  such  an 
one  if  he  does  it :  this  is  a  condition  precedent,  for  the  duty  commences 
by  the  performance.     1  Rol.  414.  K  25  ad  35. 

So,  if  he  acknowledges  that  he  owes  so  much,  and  then  binds  him- 
self in  a  penalty  for  the  payment.     R.  1  Rol.  414. 1.  35. 

If  a  submission  to  an  award  be  Ua  quodfoUj  Sec.  this  is  a  condition 
precedent.     1  Rol.  416. 1.  3.  (e) 

If  a  devise  be^of  the  residue  after  debts  and  legacies  paid ;  it  is  a  con- 
dition precedent  that  those  be  first  paid.     R.  }  Rol.  415. 1.  35. 

Or  of  land,  that  it  shall  be  sold,  if  the  personal  estate  be  not  sufficient 
for  the  payment  of  debts.     R.  Jon.  328. 


(e)  1 .  The  words  **  Ua  quqdy*  when  applied  to  a  thing  to  be  done,  make  it  a  copiUtion 
precedent.  Ld.  R.760. — S.  Thus  if  a  creditor  agrees  to  take  a  composition  for  his  d^bt^ 
fto  as  it  is  p^id  by  a  particular  day,  the  payment  by  the  day  is  condition  precedent.  Ld. 
!(..  760. —  3.  So  if  a  man  covenants  to  convey  lands  ita  quod  10/.  be  paid  to  him 
by  Michaelmas,  he  need  not  convey  the  lands  till  he  has  the  moQey.    La.  9*  76$.  -r 

4.  Upon  a  contract  whereby  it  was  agreed  between  I.  S-  &  I.  N.,  that  I.  S.  should  d&- 
Uvo*  to  I.  N.  certain  goods,  and  in  consideration  thereof  that  I.  N.  should  pay  I.  JS. 
a  stipulated  sum  for  the  said  goods,  in  case  a  particular  event  should  happen,  the  de- 
liv^y  of  the  goods  is  not  a  coo(lition  precedent  to  the  light  to  demand  the  maai&f  if 
the  event  takes  place ;  the  mere  agreement  for  the  delivery  of  the  goods  being.^ 
eoanderation  for  the  promise  to  pay  the  monev.    Martindale  v.  Fisher.  P.  18  G.  2. — 

5.  On  an  agreement  wnereby  the  one  party  undertakes  to  perform  a  certain  act,  and  the 
other  in  consideration  thereof  undertakes  to  pay  a  sum  of  money,  th^  performance  of 
the  act  is  a  condition  precedent  to  the  right  to  demand  the  money.    Ld.  R.  662.  — 

6.  But  if  a  day  had  been  fixed  for  the  payment  of  the  moi^ey,  and  the  act  )vpuld  not 
have  been  performed  until  aft€ur  the  day,  the  mopey  )Nroi4d  n^vf^^lev  \^9!9^  }p^^ 
payable  pn  the  |iay.    Ibid. 

2  If 
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Iffl  isettleineiit  be  in  trust,  that  if  A.  marries  B.  after  the  ^e  of  six* 
teen  years^  and  they  have  issue  male,  the  estate  shall  be  to  A*  and  B. 
for  their  lives ;  it  shall  be  a  condition  precedent,  that  there  be  the 
maitiarc  and  issue  male,  before  the  estate  vests.     R.  C^.  Pari.  84. 

So,  uT  a  condition  be  annexed  to  a  thing,  which  cannot  be  done  but  oh 
a  condition  precedent,  it  shall  be  construed  to  be  a  condition  precedent  i 
as,  if  a  man  releases  an  obligation  to  A.  provided  that  B.  pays  him  20 /• 
atafiiture  day.     R.  1  Rol.  415. 1. 15. 

So^  in  all  personal  contracts^  the  word  pro  makes  a  condition  prec^^^ 
dent ;  as^  if  I  contract  to  sell  a  horse  for  10/.     Hob.  41. 

[The  word  pro  will  be  either  a  condition  precedent  or  subsequent,  aaf 
will  best  answer  the  intent  of  the  parties.     1  Str.  571  • 

Where  there  is  no  mutual  remedy,  it  shall  be  a  condition  precedent; 
fts  where  the  defendalit  by  deed-poll  promised  to  accept  of  the  plaintiff 
500/.  stock,  so  soon  as  the  receipts  should  be  delivered  out  by  the  com*- 
pany,  and  would  pay  for  the  same  950/.  on  a  particular  day;  the  de- 
faulant  being  the  only  party  covenanting,  ahd  consequently,  there  being 
no  remedy  to  compel  the  plaintiff  to  deliver  the  receipts ;  plaintiff  must 
shew  either  a  delivery  or  tender  and  refusal  before  he  can  bring  his  ac« 
tion  for  the  money.     Str.  569. 

As  where  plaintiff  covenanted  to  transfer  stock,  and  the  defendant 
to  accept  and  pay  for  it^  the  plaintiff  need  not  shew  a  transfer  or  tender; 
Str.  535.     Vide  1  Ld.  Ray.  665.     Vide  etiam  Doug.  689.] 

Otherwise,  generally  where  there  are  mutual  covenants.  R.  1  Sand« 
580.    R.  2  Sand.  156. 

Yet,  if  A.  covenants  to  esarure  land,  and  B.  covenants  for  the  per- 
formance of  it  to  pay ;  he  is  not  bomid  to  pay  till  the  land  be  assured.* 
2  Sand.  156.  (/) 

On 

— ■ — ~  ^^^__^_^-. ...     ■    _  ■     ..___._     _  _       _■    ^  ,  ■     ^  .   ■       ^  ^  - 

(/)  1.  It  IS  Idd  down  that  to  a  coad!tiohi  precedent  or  subsequent,  no  technical 
wor^  are  requisite ;  neither  do  they  depend  upon  their  place  in  contract ;  whether 
t  condition  lye  precedent  or  subsequent,  depends  upon  the  nature  of  the  transaction, 
snd  meaning  of  the  parties,     l  T.  R.  63S.     Anon.  Lotft.  194.  —  s.  So  that  whethei^ 
mutoall  stipulations  in  a  contract  are  or  are  not  dependant  one  on  another,  and 
therefore,  whether  or  not  an  action  lies  for  one  party,  without  previous  performance, 
or  oSer  to  perfbnn  the  stipulations  on  his  side,  depends  on  the  good  sense  of  the 
case.    6  T.  R.  570.   7  T.  R.  125.  —  J.  So  that  in  construction,  conditions  are  to  be 
taken  as  precedent  or  subsequent,  according  to  the  fair  intention  of  the  parties,  to 
be  collected  Irotn  the  instrument ;  and  technical  words,  encountering  such  intention, 
must  yield  to  it.     6  T.  H.  668.  —  4.  The  foUouing  are  examples  of  condUiont  prece^ 
dent  —  A.  assigns  his  elfects  to  B.  for  the  benefit  of  his  creditors ;  and  among  other 
tfafaigs,  a  lease  of  a  farm  from  C,  which  contains  a  covenant  not  to  assign  without 
C.^s  consent  in  writing.    B.  agrees  to  assign  the  lease  to  D.'s  nominee ;  D.  to  pay  the 
expence  of  the  assignment,  and  ISO/,  on  a  day  certain,  for  the  improvements  and 
flnmure ;  to  take  the  crops  at  a  valuation ;  and  to  have  immediate  possession.    HeVd 
that,  to  support  Sn  action  on  this  agreement,  E  must  shew  that  he  had  obtained  C.'s 
oonent  in  writing  to  the  assignment;  though  D.  had  taken  possession  of  the  premises, 
had  cut  down  the  crops,  and  had  paid  part  of  the  ISO/,  to  B.    2  Mars.  3S2.    7  Taunt. 
9. — 5.  There  is  a  stipulation  in  a  lease,  that  if  the  lessee,  after  a  given  time,  should 
be  nnnded  to  determine  the  tenancy,  and  of  such  his  mind  give  six  months  notice, 
then  and  in  such  case,  from  and  after  payment  of  all  arrears,  and  performance  of 
covenants,  the  lease  should  terminate.    Held,  that  the  payment  of  arrears,  and  per- 
foromnce  of  covenants,  was  a  condition  precedent  to  the  lessee^s  rkht  to  determine, 
as  wril  as  the  giving  six  months  notice;  both  the  words,  from  and  tater,  are  sufficient 
to  create  a  condition  precedent ;  and  the  intention  of  the  parties,  as  inferred  frodi 
the  reason  of  ^tte  thing,  that  they  were  used  for  that  ptupose,  is  apparent.    6  T.  R. 
^5^—6.  By  terms  of  insurance^  ^e  aisured  was^  m  cade  of  loss^  to  pfocure  a  certi- 
ficate 


9^  -       CONDITION; 

[On  a  contract  to  transfer  stock  on  payment  of  money^  the  ]^y^ 
ment  of  the  money  is  not  a  condition  precedent,  but  a  concurrent 
^;  if  the  transferror  does  not  littend^  the  plaintiff  need  not  shew 
he  had  the  money  ready;  if  he  attends,  the  plaintiff  must  lay  down 
the  money,  though  ndt  so  as  tb  part  with  it  till  transfer^  Str.  458. 
Vide  Doug.  684. 

In  consideration,  that  the  plaintifl^  at  the  request  of  the  defendant 
would  execute  to  the  defendant  a  general  rel^ate,  the  defendant  pro- 
mised to  pay  I  this  is  a  condition  precedent^  to  give  or  tender  a  release 
executed.     2  Bur.  9000 


iicate  frmn  certain  persons,  of  his  character  and  their  belief  that  the  loss  was  without 
iraud.    Held,  that  the  procuririff  of  siich  certificate  was  a  condition  precedent  to  his 
right  under  the  policy.    6  T.  R.  7ia    2  H.  B.  574. — 7.  A  covenant,  in  acharter- 
party^  by  the  freighter,,  that  a  certain  part  of  the  outward  freight  should  be  paid  on 
the  delivery  of  the  ship^s  outward  cargo,  is  conditional.    3  M.  A  S.  908. — 8i  Flaint^ 
covenants  to  be  the  cfefendant's  hired  servant  for  a  year  and  a  Quarter;  and  that  he, 
^  \he  plilintiff.  Would  pay  at  the  expiration  of  the  tefih  200/.,  arid  tnat  at  the  end  of  the 
term  he,  the  defendant,  would  surrender  his  trade  and  butin^ss  to  J.  P.  the  pliitntifr's 
nephew,  or  such  person  as  the  plaintiflT should  appoint;  and  therenpon  breacn  assigned 
**  that  he  did  not  surrender,"  &c.  Demurrer,  tbat  plaintiff  did  not  find  .sufficient  se- 
curity for  the  payment  of  the  sum  stipulated.    The  finding  the  security  is  a  condition 
precedent,  to  be  first  performed,  before  the  plaintiff  was  entitled  to  the  surrender. 
Anon.  LoffL  194.  —  9.  The  foihwing  are  ejtamplet  of  condititma  noi  precedent  — 
l^Hiere  the  same  deed  contains  a  subitantive  grant  of  an  annuity  and  a  covenant 
to  pay  the  samei  if  first  personally  demanded,  in  an  action  upon  the  grant,  a  de- 
mand need  not  be  avei'red.   S  Wlh.  23 1 . — 1 0.  On  a  sale  of  growing  hops  at  so  much  per 
^wt.  to  be  delivered  in  pockets  i^ith  a  treasonable  time  after  gathering,  the  payment  of 
the  price  is  not  a  condition  subsequent.    2  N.  R.  3SS. —  1 1.  Where  by  the  terms  of  a 
contract  of  sale^  a  drafb  of  the  title  is. to  be  delivered  within  (egr.)  three  months,  it  is  not 
a  condition  precedent  to  the  vendor's  right  that.it  be  delivers  within  that  precise  pe> 
fiod.    i  ftf.  &  S.  111.  —  is.  Covenant  to  peifmit  the  plaintiff)  in  the  last  year  of  the 
term,  to  sow  clover  among  the  defendant's  barley.    Breach  that  defendartt  sowed 
without  giving  plaintiff  notice.    Plea  that  defendant  did  not  prevent,  held  good. 
Cowp.  \%S.  —  15.  Lessee  covenants  to  leave  sufficient  compost  on  the  soil  of  Land- 
lord at  the  end  of  the  term,  he,  the  lessee,  having  the  yard,  barn,  and  a  room  to  iodnin^ 
lihd  dress  diet.    This  is  a  mutual  covenant  and  not  a  condition.  Lofil.  56.  — 14.  Sem- 
ble,  that  where  the  freighter  covenants  to  pay  freight,  in  consideration  of  the  termt 
before  mentioned,  one  of  which  is,  that  the  ship  shall  sail  on  or  before  such  a  day;  ii 
IS  not  a  condition  precedent.    4  East,  477.  —  15.  Sfuling  with  the  first  convoy  is  noi 
k  condition  precedent,  unless  expressly  made  so.     18  East,  381.-16.  Where  the 
agreement  was  that  the  master  should  load  a  complete  cargo,  and  proceed  and  deliver 
the  same,  on  beiiig   paid  freight  at  so  much  per  ton ;   held,  that  the  delivery  of 
ki  coMplete  cargo  was  not  a  condition  precedent  to  the  rigfit  to  freight.    10  East,  99^. 
—  1  "i.  Where  freighters  covenant  that  in  case  the  outward  cargo  cannot  be  delivered 
tit  X.,  the  master  snould  be  at  liberty  to  return  to  Londoui  and  they  would  pav  him  so 
much  for  dead  firdgbt  immediately  upon  arrival ;  the  master,  to  entitle  himself  to  the 
tDoney,  need  not  proceed  direct  to  London.     1 1  East,  252.  — 18.  In  an  agreemeni 
between  A.,  the  proprietor  of  a  patent,  and  B.,  afler  reciting,  that  it  had  been  agreed 
between  them  that  A.  should  permit  B.,  during  the  continuance  of  the  patent^  to  use 
it ;  it  was  stipulated  that  B.  shoiilcl  pay  A.  5oa/.,  aiid  that  A.  should  teach  B.  the  use 
of  the  patent,    tield,  that  as  the  consid^ation  on  the  part  of  A.  was  twofold,— 
1.  The  giving  to  B.  a  right  to  use  the  patent;  2.  And  the  instructing  him ;  and  thai 
as  the  first,  wiiich  was  principal  part,  was  executed,  A.  might  sue  foi'  tne  SOOL  without 
averrine  that  be  had  insthicted  Iiim.    6  T.  K.  570.  — 19.  Articles  for  a  jx>-operatioiit 
bv  which  the  plaintiff  agreed  to  take  the  defendant  as  a  partner  and  to  give  nim  half 
the  interest  in  the  leate  of  the  house,  to  commence  from  and  after  the  99th  Sqit. 
The  defendant  covenanted  to  pay  3€io/.  on  or  before  that  da^,  as  a  premiuin  to  be  ad- 
mitted parther.    On  honnpayment  at  the  day,  the  plaintiff  may  su^  averrii^  his 
readiness  to  have  taken  the  defendant  as  a  partner,  without  executing  or  tendering 
articles  of  co-partnership^  or  a  convevance  of  the  lease,     i  Anst.  245. — 20.  Where 
the  agreement  was,  that  A.  should,  within  two  months,  pay,  1 500^.  and  in  consideration 
thereof  B.  should  defiverupall  securities  and  execute  a  general  release;  heid,that  peiw 
fbrroance  by  B.  waf  not  a  condition  preceden  to  hif  ri^t  to  the  money.  2  ]f4.  R.  255. 

(B30  Cott^ 


Condition  prectd^ni.  dS 

(B  S.)  Condition  to  have  a  fee»  when  good. . 

Land  may  be  conveyed  for  a  less  estate,  upon  condition  that  i^such 
a  thing  be  performed^  the  ^antee  shall  have  a  fed.     Co.  L.  216; 

And  such  a  condition  precedent  may  be  annexed  to  an  estate-taiU 
which  does  not  mergd  by  the  accruing  of  the  fee,  ba  well  as  to  an  estate 
lor  life  or  years.     R.  8  Co.  75.  a.  76.  a.  Ld.  Stafford. 

And  to  rents^  advowson^,  &c.  which  life  in  ^ant,  as  well  as  to  an 
estate  in  land.     R.  8  Co.  75.  a. 

But  where  such  condition  is  annexed,  iherll  ought  td  bd  a  particulaf 
estate  granted^  as  a  foundation  upon  which  the  fee  shall  accrue :  as  ftn 
estate-^tail^  for  life,  or  for  years.     8  Co.  75. 

And  the  particular  estate  ought  to  be  permanent;  and  therefore^  to 
an  estate  at  will  such  condition  to  have  a  fee  cannot  be  annexed.  Per 
Coke^  8  jCo.  75.  a. 

So  if  the  particular  estate  granted  Be  for  years^  but  subject  to  h6 
destroyed  upon  a  contingency,  it  is  not  sufficient  i  as  if  an  estate  for 
years  be  granted^  upon  condition^  that  if  he  pay  ten  shillings  within 
a  year,  the  lessee  shall  have  it  for  life,  and  if  he  pay  twenty  shilling^ 
anerthe  year^  he  shall  have  the  fee;  the  condition  to  hftVe  the  fee  is 
not  good ;  for  if  be  pays  the  ten  shillings,  by  the  accruing  of  the  estate 
for  life,  the  term  for  years  was  merged.     Ibid. 

And  the  estate  for  life,  being  only  possible  and  contingent}  is  not 
sufficient  to  support  the  condition  to  have  a  fee.    Ibid. 

Al^d  as  the  particular  estatcf  ought  to  bb  permanent,  the  privi^  of 
the  estate  ought  to  continue;  for,  if  the  grantee  or  lessee  assigns,  iht 
estate  in  fee  cannot  accrue.  8  Co.  7£.  b. 

Or,  if  the  grantee  accepts  a  release  for  life,^  or  in  tailj  from  the  lessof* 
Ibid. 

Or,  if  a  particular  estate  be  griohted  to  two^  and  they  make  partition^ 
8  Co.  76.  b.  76. 

So,  if  the  grantee  assigns,  though  afterwards  he  takes  back  the  samcf 
estate.     8  Co.  75.  b. 

OAerwise^  if  one  lessee  dies ;  for  then  the  privily  doed  ntt  determine/ 
8  Ca  75. 

Or,  if  the  lessee  leases  for  a  less  term.    Ibid/ 

Or,  leases  for  the  whole  term/  upon  a  condition,'  and  enters  for  th^ 
condition  broken.   Ibid. 

Or,  if  the  Fessor  dies,  or  aliens  the  reversion.     Ibid. 

The  particular  estate  and  the  condition  to  have  a  fee  ought  to  bd 
granted  by  the  same  deed,  otherwise  the  fee  will  never  accrue.  8  Co.  77*  a. 

Or,  by  different  deed  executed  at  the  same  time.     Ibid. 

But  thcaigh  the  condition  be  precedent  to  the  accruing  of  the  foe,  it 
does  not  determine  the  particular  estate  to  which  it  is  annexed ;  as,  if 
a  lease  be  made  to  A.,  B.,  and  C.^  and  if  A-'  dies  living  B.y  then  to  B. 
and  his  heirs;  though  this  contingency  happens,  the  estate  of  C.  is  not 
determined.     Pol.  76. 

(B  9.)  At  what  time  dn  estate  shall  vest  upoh  a  cbnditioti 

precedent 

If  a  lease  be  for  yters,  with  a  condition,  that  if  the  lessee  does  suoh 
a  thiogi  he  shall  have  the  fee,  and  Kvery  be  made  to  the  lessee ;  be 

has 
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lias  the  fee  immediately,  though,  by  the  words,  the  performance  otigiii 
to  precede  th«  estnte ;  for  the  livexy  cannot  expect  injrduro,  Co.  L^ 
317. 

But,  generally^  the  estate  does  not  vest  till  the  condition  preeedcnl 
jierformed ;  and  tberef(»*e,  if  a  personal  thing  be  granted  upon  a  ODn-> 
dition  precedent;  the  property  does  not  Vest  tUl  the  condition  per* 
formed* 

[So,  if  a  devise  be  that  if  A.  and  B.  shall  marry  into  tlie  families  of 
C.  or  D.  and  either  of  them  have  a  soUi  then  tlie  estate  to  go  to  that 
son;  if  they  shall  not  marry,  then  to  £.  They  marry,  but  not  into  thef 
favoured  femilies :  £.  has  no  claim  till  after  their  deaths,  for  the  Con- 
dition as  toliim  is  precedent,  and  they  hate  their  whole  lives  to  per** 
fonn  it  in.     1  Brown,  55.] 

So)  if  a  release  be  of  an  obligationy  or  personal  actioni  upon  a  coq-^ 
ditidn  precedent;  the  action,  &c.  is  not  suspended  till  the  condition 
performed.     R.  1  RoL  4 12. 1.  35. 

So^  if  an  advowson,  or  other  thing  which  lies  in  grant,  be  granted  for 
j^ears,  with  condition  to  have  a  fee ;  the  fee  does  not  vest  till  the  oon«^ 
dition  performed.     Co.  L.  217-  b. 

SO)  if  the  king  grants  fur  years,  with  €(Hididon  to  have  the  fee ;  for 
th«re  no  livery  is  necessary.    Ibid. 

So,  if  a  common  person  (grants  for  years,  and  by  a  subsequent  deed 
gives  the  fee,  upon  a  condition  pi^cedent^  to  the  lessee ;  for  then  there 
is  no  need  of  livery^     Ibid. 

Or,  if  he  grants  for  Ufei  with  such  a  oonditiooi  and  makes  livery;  for* 
then  the  livery  has  effect^  And  does  not  expect.    Co.  L.  217.  b. 

After  the  condition  perfornMsd^  the  estate  in  fee  vests  without  other 
solemnity;  otherwise  it  could  never  vest.    8  Co.  76.  b. 

Though  it  be  in  the  case  of  the  king«    Ibid,  (g) 

t 

(g)  1.  Where  tovetunhA  «reec«dStimiid  aad  il€j)endent,th«  perfbnnan<5e  of  tbe  one  is 
a  conditionprecedeDtto  that  of  tbe  other.  Dougl.  689. — 2.  And  therefore  if  the  ri^t^pf 
A.  against  B.  is  made  to  depend  upon  the  act  of C  over  whom  B.  has  no  contfoul;  A.*8 
right  does  not  arise  until  the  att  is  performed,  however  entitled  he  may  be  to  per- 
formance.  6  T.R.  710.  2  H.  B.  574*  Id.  577.-3.  Yet  semble,  that  wber«  p^orm- 
ance  of  a  condition  precedent)  on  die  jprecfsife  -day  «tnmlated,  is  rendered  impclBsible 
from  the  deed  iiamg  been  execiited  after  the  tli^,  the  n^  atises  by  a  rabee^uent 
performance.  4  East,  477.  —  4.  An  inchoate  act,  which  is  to  be  consummate  ^n  tke 
performance  of  a  conditional  act  required  to  be  first  done  by  the  party  who  is  the  ob* 
ject  of  such  inchoate  act,  and  Where  the  peiformaoce  rests  wholly  with  such  {MOty, 
becomes,  winm  cdnstimmate  by  the  fMrfcvmaoce  on  his  part  of  such  tionditioDal  act, 
an'^ectual  act  fpr  the  benefit  of  the  incboate«ctor,'by  relation  tem  the  "tine -of  audi 
his  inchoate  act  done.  4  East,  95. — 6*  And  an  oiier  Iw  ooepart^i  wllh  au  immediate 
alnlity  of  performance,  8  East^  437,  to  perform  a  condition  precedent,  with  a  reAisal 
by  the  dtber  to  accept  it,  is  equinlterttto  performanoe.  1  T.  R.  ew.  — 6^  Where 
frdght  reMr?0d  montnfy,  is  payaMe  on  tbe  arrival  of  the  Arip  in  her  port  ^f  diichai^, 
ail  offer  by  en  owner  tojperibnn  tlie^Qyi^e,  and  refusal  by  tAie  iieighfeBr,  Ac.  «ie  nm 
.  equivalent  to  actual  performance.  8  East,  437.  —  7.  Where  a  cotodition  preoedent  is 
to  be  done  at  a  particular  time  and  place,  if  the  party  to  whom  it  is  to  be  done  does 
not  attend,  a  tender  in  law  will  be  sufficient,  namely,  by  sbelring  that  every  thing  has 
been  done  by  the  other,  as  far  as  in  him  lies,  towards  the-e3iecution  of  the<:ontniet, 
tttiVTemainhig  at  the  place  appohsted  to  the  last  time  df  that  day  when  a  tender 
could  have  been  made.  5  East,  lOt.  1  Smith,  506.  —  8.  Where  a  request  was  origi* 
nally  essential  to  the  case,  it  is  dispensed  with  by  shewing  that  the  partv  had  ino^^' 
^cicated  himself  fitom  .peffosmiQg  it.  lioEast,  359.  <^  9.  Theiio»f>ewrBiafide  of  a 
covenant  by  the  owner  £»rthwitli  to  make  (hechip  t|ghtyi&«,  fona  nqfige^  M/oaMihs 

giveft 
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(C)  ConDkton  itubKtQuent. 

What  shall  be. 

A  condition  subsequent  is  such  as  defeats  an  estate  by  some  subse- 
qveat  act. 


gpvei  die  chartered  party  an  eption  of  repudiating  his  contract ;  but  if  he  takes  to 
the  diip»  he  ii  bound  to  fulfil  it.  10  Bast,  B55, — 10.  Where  the  participle  "  doing/' 
**  peribnning,'*  &c.  is  prefixed  to  a  covenant,  it  is  a  mntual  covenant,  and  not  a  con- 
£nonpreeedent.  2  Blk.  ISIS.--- 11.  If  A.  i^rees  to  do  en  act  on  or  befons  a  pard* 
cniar  (by,  in  consideration  of  which  B.  agrees  to  pay  him  a  sura  of  money  on  or  before 
that  day,  the  rights  of  each  are  conditi(MDa],  depending  upon  the  performance  of,  or 
what  is  equivalent  thereto,  the  offer  to  perform  that  which  he  nas  stipulated  for. 

4  T.  R.  761. — 18.  Where  mutual  covenants  go  to  the  whole  consideration  on  bodi 
sides,  they  are  mulnal  conditions,*  and  performance  must  be  averred^  i  H.  B.  27a  *— 
13.  If  goods  are  sold  at  a  certain  price,  to  be  delivered  at  a  certain  place,  within  a 
giedfied  time,  the  acts  of  payment  and  delivery  arc  concurrent,  so  ^at  the  vendee 
cannot  sue  for  non-delivery,  without  averring  a  readiness  to  pay,  nor  vice  vend, 
7T.  R.  125.  But  a  readiness  is  sufficient  without  a  tender.  2  1^.  ft  P.  447. — 
M.  Where  two  acts  are  to  be  done  at  the  same  time,  as  where  A.  covenants  to  con- 
vey an  estate  or  business  to  B.  on  such  a  day,  and  in  consideration  thereof  B.  covenants 
to  pav  A.  a  sum  of  money  on  the  same  day,  neither  can  maintain  an  action  without 
thevmg  performance  of,  or  an  offer  or  readiness  which  last  is  sufficient,  2  B.&  P.  447. 
7  Taunt.  314.  1  More,  56.  OougL  684.)  to  perform  his  part.  4  T.  R.  765.  7  T.  R.  125. 

5  T.  R.  366.  1  East,  803.  Vide  Loift,  198. — 15.  Where  the  mutual  stipulation  in 
a  contract  of  sale  are  dc|>endant  on  each  other,  it  is  not  sufficient  in  an  action  by  the 
lendor  for  the  price  to  aver  that  he  has  eonveyed  a  portion  of  the  property  sold;  a 
confeyance,  or  a  readiobss  to  convey  the  whole,  must  be  shewn,  i  Bast,  619. — 
16.  Where  the  property  of  the  thing  sold  is  alreadv  vested  in  the  purchaser,  the 
vendor  m^  sue  for  the  price,  without  tendering  the  thing  of  which  he  happens  to 
remain  in  possession,  as  where  U)e  purchaser  gave  earnest  5  T.  R.  409.  —  17.  Where 
io  a  oontnMTt  there  are  mutual  stipulations,  and  a  day  is  fixed  for  performance  by  one 
par^r,  but  none  for  the  other,  whose  performance  too,  may,  within  the  fair  meaning 
•f  the  contract,  be  delayed  by  circumstances  beyond  that  of  the  former,  the  stipuk- 
ttMS  are  conditions  independent  of  each  other,  so  that  an  action  lies  against  the 
fbrner  part|r  for  non-performance,  though  the  latter  has  not  ftilfilled,  or  oflfered  to 
folfil,  the  st^oUilaon  on  his  part.  6  T.  K.  670. —  18.  Where  a  covenant  or  promise 
goes  odly  to  part  of  the  considmtion  on  both  sides,  and  a  breach  of  such  covenant 
■nr  be  paid  ror  in  damages*  it  is  an  independent  covenant ;  and  an  action  may  be 
mantained  for  the  breach  of  the  covenant,  without  averrinfi;  performance  in  the  de- 
cUmion.  1  H.  B.  273.  —  1 9.  Under  an  agreement  to  builda  house  by  a  certain  day, 
die  consideration  money  is  to  be  paid  by  instalinents  at  particular  stages  of  the  work. 
Held,  that  the  non-completion  by  the  (Uy  appointed  was  no  answer  to  a  demand  of 
tiie  instalnieBts  for  completing  the  different  stages.  2  H.  B.  389.  —  20.  If  A.  on  his 
part,  covenants  with  B.  to  carry  a  cargo  to  X.  and  having  so  done,  the  ship  should 
receive  a  return  cargo ;  and  B^  on  his  part,  covenants  with  A.  that  he  would  provide 
a  ship  a  return  caif;o  t»  X. ;  B.  is  bound  to  provide  one,  the  ship  bemg  in  readiness  to 
leoeiM  h,  thoa|^  A.  has  not  delivered  the  outward  carso;  the  words  **  having  so 
done,**  not  creatina  a  condition  precedent  on  the  part  of  A.  The  words  are  those 
of  A.  and  mean,  that  when  the  snip  is  ready  to  receive  a  car|p>  he  will  accept  it;  the 
covenant  on  the  part  of  B.  is  quahfied,  ^  to  provide  and  ship  a  return  cargo  at  X,** 

act  adding  **  on  the  delivery  of  the  outward  caxgo.    3  M.  &  S.  308 2K  A.  tbn 

proprietor  of  a  patent,  in  constderation  of  500^  agreed  to  be  paid  by  B.,  covenanted 
that  he  would*  with  all  possible  expedition,  teach  him  the  use  of  it,  and  B.  in  consider 
ration  of  sndi  covenant,  covenanted  that  he  would,  on  or  before  such  a  day,  or  sooner, 
ia  case  A.  ^ould  have  sooner  fini^ed  his  instmctions,  pay  him  the  money.  Held, 
diat  the  covenant  for  instruction,  and  for  that  payment,  were  nidcpendent  of  each  other, 
10  that  A.  might  sue  B.  for  non-payment,  without  averring  that  be  had  instructed  him. 

6  T.  R.  570.  —  22.  Where  there  are  mutual  and  independent  covenants,  either  party 
nay  recover  damages  for  a  breach  bv  the  other,  and  it  is  no  excuse  for  the  defendant 
to  allege  a  breach  by  the  plaintiff  of  the  covenants  on  his  part.    Dougl.  690. 

Vol,  III.  H  As, 
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AS|  a  fine  be  to  the  use  of  another,  or  a  feoffoent,  &c.  upon  eon- 
dition,  that  if  such  an  act  be  afterwards  performed,  the  estate  shall  be 
yoid. 

So,  in  every  case,  where  the  intent  appears,  that  the  estate  shall  be 
vested  till  the  condition  be  performed,  it  shall  be  a  condition  subse- 
quent; as^  if  a  fine  be  to  A.  in  fee  if  B.  does  not  pay  so  much  before 
Michaelmas,  and  if  he  pays,  then  to  B.  in  fee ;  for  it  appears  that  A. 
shall  have  the  land  till  B.  pays.     R.  1  Rol.  415. 1.  45. 

So,  a  devise  to  A.  if  he  lives  till  his  age  of  twenty-one  years,  upon 
condition,  that  if  he  dies  before,  it  shall  go  to  B.  and  his  heirs,  shall  be 
a  condition  subsequent ;  for  the  intent  appears,  that  A.  shall  take  im- 
mediately.    R.  S  Lev.  132. 

A  devise  of  a  term  to  A.  and  that  if  his  wife  permits  his  enioyment  for 
three  years  she  shall  have  his  goods  as  executrix,  but  if  sne  disturbs 
him,  his  son  shall  be  executor ;  the  wife  may  sue  as  executrix  within 
the  three  years,  for  the  words,  that  the  son  shall  upon  disturbance^ 
shew  the  intent,  that  the  wife  shall  be  executrix  in  the  meantime.  R. 
Cro.  £1.219. 

« 

(D)  mtat  conDtttonjBF  are  not  gooD. 

(Dl.)  If  they  are  impossible. 

If  a  condition  precedent  to  a  feoffment,  &c.  be  impossible  at  the  time^ 
or  afterwards  becomes  impossible,  the  feoffment  shall  be  of  no  effect ; 
for,  til)  performance,  the  estate  cannot  vest  Co.  L.  206.  1  RoL  420. 
1.  35. 

If  a  condition  subsequent  to  a  feoffment  be  impossible  at  the  time  of 
the  making,  the  estate  of  the  feoffee  is  absolute,  and  the  condition  shall 
be  void.     Co.  L.  206.  a.     1  Rol.  420. 1.  SO. 

So,  if  the  condition  to  an  obligation,  recognizance,  &c.  be  impossible 
at  the  making,  the  obligation  is  single.  Co.  L.  206.  a.  1  Rol.  420. 
1.  «0.     R.  3  Lev.  74. 

So,  if  a  condition  to  a  feofiment,  &c.  be  possible  at  the  making,  and 
afterwards  becomes  impossible  by  the  act  of  God,  the  estate  of  the 
feoffee  is  absolute ;  for,  being  vested,  it  cannot  be  devested  without  the 
performance  of  the  condition,  which  was  for  the  benefit  of  the  feoffee. 
Co.  L.  206.  a.  219.  a.     1  Rol.  449.  1.  50.     R.  I.Sal.  170. 

So,  if  it  becomes  impossible  by  the  act  of  the  feoffor  himself.  Co. 
L.  206.  b. 

But  if  the  condition  of  an  obligation,  recognizance,  &c.  was  pos- 
sible at  the  making,  and  afterwards  becomes  impossible  by  the  act 
of  God,  of  the  law,  or  of  the  obligee  himself,  the  obligation  shall 
be  saved.  Co.  L.  206.  a.  I  Rol.  449. 1.  35.  451.  1.  40.  45.  Vide 
post,  (D  7.) 

So,  if  a  condition  be  in  the  disjunctive,  and  gives  liberty  to  do  one 
thing  or  another  at  his  election,  and  the  one  part  becomes  mipossible ; 
as,  to  enfeoff  A.  or  make  him  his  executor,  and  he  dies  before  the  ob* 
ligee.  R.  M.  357.  Cro.  El.  277.  Per  three  J.  Cro.  El.  398.  5  Co. 
22.  a.  Poph.  98.  1  RoL  450. 1.  35.  R.  Jon.  171.  2.  181.  2  Mod. 
202,  203.     Vide  post,  (K  1,  &c.) 

Otherwise,  if  the  disjunct! ve  does  not  give  liberty  to  do  the  one  thing 
or  the  other.     1  Rol.  450.  L  50.  451. 1.  5.     Semb.  3  Mod.  232. 

And 
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And  if  a  man  coyenaiits  or  promises  to  do  a  certain  thing  at  a 
certain  time,  and  it  becomes  impossible  by  the  act  of  God,  he  shall 
not  be  excused.  1  Rol.  450.  1.  20.  Vide  Action  upon  the  Case 
upon  Assumpsit  (G). 

(D  2.)  What  shall  b6  said  impossible. 

If  a  condition  be  to  do  a  thing  which  by  no  means  can  be  done,  it 
shall  be  said  to  be  an  impossible  condition  ;  as,  to  go  trom  London  to 
Rome  in  three  hours.     1  Rol.  24*0.  1.  10. 

To  assign  a  commission  of  bankrupts ;  for  the  commission  cannot  be 
assigned.     R.  1  Rol.  419.  1.  50. 

But  if  the  condition  be  improbable,  and  out  of  his  power  to  do,  yet 
it  shall  not  be  said  to  be  impossible. 

As,  if  the  condition  be,  that  a  married  man  shall  marry  such  a  wo- 
man ;  for  it  is  possible  that  his  present  wife  may  die  before  him,  and 
the  other  woman.     1  Rol.  419. 1-  45. 

That  the  pope  shall  be  in  London  within  a  day.     1  Rol.  420. 1.  8. 

That  he  will  indemnify  against  B.  upon  an  obligation  by  A.  to  C. 
though  it  does  not  appear  that  B.  is  concerned.     1  Rol.  420. 1.  20. 

So,  though  it  be  out  of  human  power ;  as,  that  it  shall  rain  to-mor- 
row ;  for  it  is  possible.     1  Rol.  420.  1.  5. 

(D  3.)  If  a  condition  be  contrary  to  law;  in  a  feoffinent, 

gift,  &c. 

So,  if  a  condition  precedent  to  a  feoffment  be  illegal,  or  repugnant, 
the  estate  can  never  vest. 

If  a  condition  subsequent  to  a  feoffment  be  to  do  a  thing  which 
is  malum  in  se^  the  condition  shall  be  void,  and  the  estate  remains  ab- 
solute; as,  a  condition  to  commit  murder,  or  robbery,  &c.  Co.  L. 
206.  b. 

So^  if  a  condition  upon  a  fe^^ment,  &c.  be  to  do  a  thing  contrary  to 
the  obligation  or  rule  of  law;  as,  a  feoffment  upon  condition,  that  a 
daughter  shall  inherit,  and  not  a  son.     1  Rol.  418.  1.  42.  (h) 

(D  4.)  Or  repugnant. — ^To  the  grant. 

So,  if  it  be  repugnant  to  a  grant;  as,  a  feoffment,  &c.  upon  condi- 
tion that  he  shall  not  take  the  profits ;  the  estate  remains  absolute,  and 
the  condition  is  void.     C.  L.  206.  b.     7  H.  6. 43.  b. 

A  warranty,  upon  condition  that  it  be  void.     1  Rol.  419. 1.  20. 

Se,  a  general  warranty,  upon  condition  that  he  shall  not  have  in 
▼alue;  yet  he  may  rebut,  and  then  it  is  not  wholly  defeated;  but  he 
might  rebut  without  the  words  (againsit  all  men),  and  therefore  they 
are  defeated.     1  Rol.  419. 1.  25. 

So,  a  grant  by  a  bishop  rendering  rent  to  him  and  his  successors,  and 
if  it  be  not  paid  to  the  chapter  in  the  vacation,  that  it  shall  be  void  ; 
the  condition  is  repugnant,  and  therefore  void.     R.  Mo.  52. 

So,  alease  to  A.  upon  condition  that  he  shall  not  take  the  profits  for 
two  years.    2  Leo»  132. 


(A)  A  conditioB  thtt  a  InM  ikail  be  void  if  the  leuce  becomes  bankrupt  is  good. 
s  T.  R.  lU. 

H«  Or, 
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Or,  to  A.,  B.^  and  C.|  upon  condition  that  if  C.  takes  the  profits  du- 
rii^  die  lives  of  A.  and  B.,  his  estate  shall  cease,     ibid. 

(D  5.)  To  the  estate. 

Soy  if  a  condition  upon  a  feoffinent  be  repugnant  to  the  nature  of 
the  estate ;  as^  a  feoffment,  upon  condition,  that  the  feoflfee  shall  not 
alien ;  the  estate  is  absolute,  and  the  condition  void.  Co.  L.  £06.  b. 
22S.  a. 

So,  if  a  grantf  release,  confirmation,  or  devise  in  fee  be  made,  «pon 
such  a  condition*     Co.  L.  223.  a. 

So^  if  a  term  for  years,  or  chattel  real  or  personal  be  granted 
or  assigned,  upon  such  a  condition.  Co.  L.  22S.  a.  Semb.  cont. 
228.  b. 

So,  a  feoffinent  or  gift  in  tail,  upon  condition,  that  the  wife  shall  not 
be  endowed,  or  the  husband  shall  not  take  by  the  curtesy;  the  condition 
is  void.     1  Rol.  418. 1.  25.     Co.  L.  224.  a. 

So,  a  gift  in  tail,  upon  a  condition,  that  the  donee  shall  not  levy  a 
fine,  or  suffer  a  recovery,  or  make  a  lease  within  the  stat  52  H.  8. 
the  condition  is  void.  R.  6  Co.  41.  10  Ca  38.  b. — Cont.  as  to  the 
lease,  Co.  L.  123.  b.  ace.  as  to  the  fine  and  recovery,  Co.  L.  224.  a. 
Hob.  170.     Vide  infi^ 

[So,  a  condition  thai  if  toiant  in  tul  suffer  a  reoov^  to  bar  the 
remainders,  he  shall  pay  a  sum  of  money  to  the  remainder-man,  is 
void,  as  being  repugnant  to  the  estate.    Ambler,  379.] 

<So,  a  condition  to  a  gift  in  tail,  that  the  donee  shall  not  be  bound  by 
a  collateral  warranty.     10  Co.  39. 

Or,  that  the  donee  after  possibility  shall  be  punished  for  waste. 
Ibid. 

Or,  that  the  donee  shall  not  make  a  grant  for  his  own  life.  6  Co. 
43.  a.     Cont.  Co.  L.  223.  b. 

Or,  that  the  donee  shall  not  levy  a  fine  within  the  stat.  4  H.  ?• 
1  RoL  418. 1.  SO.  Otherwise  of  a  fine  at  common  law.  Ibid.  1.  89. 
Vide  supra. 

So  a  condition,  that  the  donee  shall  not  effectually  go  to  alter,  &c. 
for  an  attempt,  without  more,  is  not  effectual ;  and  if  an  act  effectual  is 
done,  the  estate  is  gone  to  another.     R.  Jon.  59. 

So  a  lease  to  A.  and  his  assignees,  upon  condition  that  he  shall  not 
alien.     Hob.  170. 

Or  that  he  shall  not  use  such  a  room,  or  part ;  for  it  is  not  excepted. 
Ibid. 

(D  6.)  What  shall  not  be  repugnant 

But  a  feoffment,  upon  condition  that  the  feoffee  shall  not  alien  to 
such  a  particular  person,  is  not  repugnant ;  for  his  alienation  is  not 
totally  restrained.     Lit  s.  361. 

Or  that  he  shall  not  alien  in  mortmain.     Co.  L.  223.  b. 

So  a  condition  to  a  feoffinent  before  the  stat  quia  emptores  terrarunh 
is  good,  that  he  shall  not  alien  without  licence.     Co.  L.  223.  a. 

Or  by  the  lord,  that  he  shall  not  alien  generally.  Semb.  Co. 
L.  223.  a. 

And  now,  since  the  stat.  such  a  condition  to  a  feoflfaient  by  the  king 
is  good ;  for  he  may  reserve  a  tenure  to  himself.     Co.  L.  222.  a. 

A  feoff*- 
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A  feoffineiit,  upon  coadition  Ihat  he  ihall  not  alien  other  knd,  is 
good  now.     Ibid. 

So  a  conditioa  to  a  gift  in  tail,  that  he  shall  not  alien  ia  fiee^.  or  pur 
9MUr  vie,  is  not  rqpi^ant;  finr  such  alienationt  wkhoat  a  recovery, 
will  make  a  discontinuance.  Lit  s.  362.  1  Rot.  #lg.  1. 35.  21  H.  7. 11. 
6  Co.  41.  b. 

So  if  8»ch  condition  be,  where  the  gift  is  to  A.  in  taily  remainder  to 
him  ia  fee.     R.  llH.7.  6.b. 

So  a  feoffinent  to  husband  and  wife^  upon  condition  that  they  shall 
not  alien^  restrains  an  alienationy  except  by  fine.  Co.  L.  224.  a. 
6  Co.  41.  b. 

A  feoffkieBt  to  an  infiuot^  upon  such  condition^  is  good  to  restrain  an 
alienation  during  his  infancy.    Ibid. 

So  such  a  condition,  in  a  feoffment  to  an  ecclesiastical  corporation^,  is 
good.     Co.  L.  224.  a. 

So  if  a  lease  to  commence  at  a  fwtare  day  be,,  vpon  condition  to  be 
void,  if  the  lessee  dies  before  the  commencement  or  before  the  end  of 
term,  it  is  not  repugnant.     S.  1  Ro).  4fl9,  k  50. 

[So  a  conditioa  m  a  lease  ibr  21  years>  that  the  landlord  shall  re- 
enter, on  the  teHantV  committing  any  act  of  bankruptcy,  on  which  a 
coQUoission  shall  issue,  is  not  repugnant   2  Term  Rep.  133.] 

(D  70  If  A  condition  be  contrary  to  law ;  in  obligatioDa,  &c. 

If  a  coadition  of  an  obligation  be  to  da  a  thing  which  is  malum  in 
Uy  the  condition  and  also  the  obligation  is  Toid:  as  if  an  obligation  be 
with  condition  to  kiU  another.     Co.  Xu  266.  b. 

To  maintun,  and  use  such  a  one  as  his  wife,  who  is  the  wife  of  another, 
R.  Mo.  477. 

[Bond  from  A-  to  B.  reciting  they  had  agreed  to  live  together,  A.  to 
mMiitAip  B«  and  leave  her  annuity  of  60/.  if  he  quits  her,  or  she  out- 
lives him ;  if  she  leaves  him,  he  is  not  to  maintain  her  any  longer,  or 
leave  the  annuity ;  the  bond  is  iUegal  and  void ;  it  is  not  premium  pudi- 
dlia,  hat  premium prostitutionis.     3  B.  M.  1568. 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  annual  sum  by 
way  of  separate  maintenance  for  lus  wife  in  case  of  their  future  separa- 
tion, with  the  consent  of  such  trustees,  is  not  illegal.     2  East,  283.] 

So  if  the  conditioa  be>  to  enlarge  him  out  of  prison,  or  sufier  his 
&fCKpe.     R«  Hob.  14.     R.  Hard.  464. 

So  if  the  condition  becomes  impossible  by  the  act  of  God,  of  the 
law,  or  of  the  obligee,  the  obligation  shall  be  saved.  R.  Mo.  855. 
Vide  ante,  (D  1.) 

So  if  the  condition  be  to  perfonn  covenants  which  are  void  by  statute, 
or  by  law.    Vide  Covenant,  (F)« 

(D  8.)  Otherwise,  ii  contrary  to  a  maxim  of  law,  or  re- 
pugnant. 

But  if  the  condition  of  an  obligation,  &c.  be  only  to  db  a  thing  oon- 
trary  to  a  maxim  of  law,  or  repugnant  to  the  nature  of  Ae  grant  or 
of  estate,  the  obligation  is  good;  for  he  may  do  it,  if  he  will  mtAi  his 
obligation. 

As  if  an  obligation  be,  with  condition  to  make  a  fboffinent  to  his 
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wife;  though  it  cannot  be  by  the  rule  of  law,  the  obligation  ii  good^ 
Co.  L.  206.  b. 

To  do  an  act,  which  will  be  maintenance.     1  Rol.  417- 1.45. 

So  if  an  obligation  be,  that  the  feoffee  shall  not  take  the  profits  of 
his  estate.     Co.  L.  206.  b. 

Or  that  the  feoffee  shall  not  alien.     Ibid. 

So  if  the  condition  of  an  obligation,  &c.  was  impossible  at  the 
making,  the  obligation  is  single.     2  Leo.  189.    5  Lev.  74.    Vide  ante. 

So  if  it  be  to  perform  covenants  in  an  indenture,  &c.  which  becomes 
void  by  rasure,  &c.     1  Leo.  282. 

Yet  if  the  condition  be  part  of  the  obligation,  and  incorporated  witb 
it,  if  that  becomes  impossible,  the  obligation  shall  be  void ;  as,  if  the 
condition  of  a  recognizance  by  bail  be  impossible.     1  Sal.  172.  (t) 

(£)  ConDition  erpounDeD. 

When  liberally. 

The  words  of  a  condition  shall  be  liberally  expounded  to  serve  the 
intent  of  the  parties ;  as,  if  the  condition  of  an  obligation  be,  whereas 
A.  will  surrender  a  copyhold  to  B.  if  they  so  long  live,  then  the  obli- 
gation  shall  be  void ;  it  shall  be  part  of  the  condition,  that  A.  make 
the  surrender.     R.  1  Rol.  409.  1.  30. 

So  a  condition,  that  if  A.  discharge  a  recognizance,  and  whereas  he 
hath  agreed  to  free  the  obligee  from  two  bonds,  the  condition  is,  that 
if  A.  save  him  harmless  from  the  said  two  bonds,  then,  &c.  it  extends 
to  the  recognizance,  as  well  as  to  the  two  bonds.     R.  1  Rol.  409. 

L  40. 

'If  the  heir  confirms  the  grant  of  his  father  as  to  a  walk  in  a  forest^ 
&c.  and  by  the  same  indenture  grantis  another  walk,  upon  condition 
that  he  do  not  cut  trees  in  aliqua  parte  pramissorum ;  if  he  cuts  in  the 
part  confirmed,  it  is  within  the  condition.     R.  1  Rol.  422.  1.  20. 

If  a  man  promises,  that  he  will  not  discharge  A.  out  of  execution 
without  the  consent  of  B.  and  afterwards  he  releases  the  execution^ 
upon  which  B.  recovers  against  him  in  assumpsit;  an  obligation  by  A* 
to  indemnify  him  against  all  suits  which  may  arise  upon  this  release,  ex- 
tends to  this  assumpsit.  R.  1  Rol.  422.  1.  SO.  431.  1.  45.  Vide  post,  (I.) 

If  a  condition  be,  to  assure  lands  discharged  of  all  prior  incumbrances^ 
except  a  lease  for  years  upon  the  ancient  rent;  if  he  assures,  but  before 
that,  and  after  the  condition,  he  makes  a  lease  for  years  upon  the  ancient 
rent,  it  is  no  breach.     1  Rol.  433.  1.  30. 

If  a  condition  be,  to  re-enter,  if  no  distress  be  found ;  this  shall  be 
expounded  of  a  reasonable  distress ;  and  therefore  if  a  locked  cupboard 
remains  there,  he  may  enter.     R.  1  Rol.  428. 1.  35. 

To  perform  all  articles  in  the  indenture,  does  not  extend  to  land  ex- 
cepted out  of  the  lease,  though  it  be  mentioned  in  the  indenture.  R. 
1  Rol.  431.  1.25. 

If  a  condition  be,  that  if  he  dies  without  issue^  he  by  his  deed  or 

(t)  A  condition  in  an  insurance  from  fire  that  the  assured  shall  procure  a  certificate  ^ 
from  the  ministers,  churchwardens,  and  some  reputable  inhabitants,  of  his  character 
and  circumstances^  and  of  their  belief  that  the  loss  was  without  fraud,  is  binding. 
1  H.  B.  254. 

will 


To  what  it  extends.  103 

will  shall  gire  land  to  B.,  it  shall  be  understood^  that  he  shall  make  such 
settlement  or  disposition  in  his  lifetime,  "which  shall  take  effect,  if  he 
dies  without  issue.     R.  per  three  J.  Jon.  180. 

If  a  condition  be^  to  re-pay  500/.  of  the  portion,  if  his  wife  dies 
within  two  years  after  the  marriage  without  issue ;  if  she  has  issue,  he 
is  not  bound  to  repay,  though  the  wife  and  also  the  issue  die  within  two 
years.     R.   1  Sid.  102. 

If  a  condition  be^  that  the  lessee  shall  not  assign  without  the  assent 
of  the  lessor ;  he  cannot  give,  grant,  or  sell,  for  those  are  assignments. 
Mo.  H . 

If  a  condition  be,  to  deliver  so  many  shoes  to  A.  a  common  carrier, 
for  the  ube  of  the  obligee ;  a  delivery  to  the  porter  of  A.  is  sulBScientj 
for  the  master  shall  be  bound  by  it.     R.  2  Mod.  809. 

If  a  condition  be,  that  there  is  no  incumbrance  but  an  ^tate  for  life ; 
an  estate  for  the  life  of  B.  where  his  wife  by  the  custom  has  free-bench^ 
is  not  a  breach.     2  Ver.  45. 

If  a  condition  be  in  a  lease  by  two  lessors,  that  the  lessee  shall  enjoy 
without  disturbance  or  incumbrance  made  by  them;  a  lease  by  one 
lessor  wiU  be  a  breach.     R.  LaU  161. 

If  a  condition  be,  that  the  lessee  shall  enjoy ;  this  shall  not  be  ex- 
tended to  tortious  acts ;  and  therefore,  if  he  be  disturbed  without  tide^ 
it  is  not  a  breach  of  the  condition.     R.  1  Rol.  430. 1.  35. 

So  though  the  words  are  express,  that  he  shall  enjoy  without  the 
interruption  of  any.     Semb.  cont.  3  Leo.  44.  [Com.  Rep.  230.] 

So  in  covenant.     R.  Jon.  1 97. 

If  a  condition  be,  to  save  harmless,  concerning  the  buying  of  goods 
at  such  a  price;  it  extends  to  the  title  of  the  goods,  not  to  the  price. 
R.  AL  95. 

If  a  condition  be,  that  he  shall  not  molest  A.  in  his  lands  or  goods 
upon  any  account;  for  it  shall  be  intended  of  a  tortious  molestation. 
R,  Cro.  El.  705. 

So  a  condition  shall  not  be  construed  to  extend  to  things  of  common 
right.     R.  1  Rol.  434. 1.  20. 

As  if  a  condition  be,  that  A.  shall  enjoy  such  land  immediately  upon 
Ills  death  ;  and  at  his  death  the  land  was  sown  with  corn,  and  his  exe- 
cutor takes  the  emblements ;  the  condition  does  not  extend  to  it.  R. 
4  Leo.  1. 

SIf  a  man  binds  himself  by  bpnd  to  leave  his  children  jointly  200/. 
leaves  four  children,  and  by  will  gives  the  eldest  son  land  worth 
more  than  50/.  and  to  the  other  three  50/.  a-piece,  payable  at  twenty- 
one  ;  this  is  not  performance.     1  Wils.  280.] 

(F)  Co  iDfiat  It  tnzn\i0. 

If  a  devise  be  to  A.  in  tail,  remainder  to  B.  in. tail,  upon  condition, 
that  he^  they,  or  any  of  them  shall  not  discontinue,  &c.  the  condition 
extends  only  to  the  remainder.  1  Rol.  422. 1.  5.  R.  5  Co.  68.  Vide 
ante,  (A  10.) 

A  gifl  to  A.  in  taO,  remainder  to  him  in  fee,  upon  condition,  that  he 
shall  not  alien,  extends  only  to  the  estate-tail ;  ror  it  Is  repugnant  to 
the  fiee.     Co.  L.  224.  a. 

So  a  lease,  upon  condition^  that  the  lessee,  or  his  assigns  shall  not 
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alien,  unless  to  his  hrother;  if  the  lessee  assims  his  tenn  to  his  hrother, 
he  shall  not  be  restrained  by  the  condition,  K.  1  Rol,  422.  K  10.  Vide 
post,  (Q). 

Tbat  the  lessee  shall  not  sell,  &c«  without  the  assent  of  the  lessor ; 
the  executor  of  the  lessee,  after  the  death  t>f  the  lessor,  may  sell.  Dy. 
6£.b.     Mo.  11. 

(G)  ConDttion  petformeD. 

(G  1.)  By  whom  it  may  be.  —  For  and  against  whom 

covenant  lies. 

If  a  feo£fment  be  upon  condition,  that  the  feofior  pay  so  much  at 
such  a  day,  and  before  the  day  he  dies,  the  heir  may  pay  it ;  for  he  has 
an  interest  in  the  land,  and  the  feoffee  has  the  same  advantage  if  the 
payment  be  by  the  heir,  as  if  it  were  by  the  feoffor  himseK  Lit. 
8.  SS4.     Vide  Covenant,  (B  1,  &c.  —  C 1,  &c.) 

So,  a  fine  to  the  use  of  A.  in  fee,  but  if  B.  pays  so  much  before 
Michaelmas  to  A.  for  life,  and  to  B*  in  fee,  B.  dies  before  Michadmas, 
his  heir  may  pay.     Dub.  1  Rol.  420.  L  45. 

If  a  devise  be  to  a  wife  for  life,  and  alter  to  A.  his  son  in  fee,  with  a 
proviso,  that  if  B«  pays  5002.  to  A.  within  three  months  after  the  death 
of  the  wife,  B.  shall  have  it  to  him  and  his  heirs ;  B.  dies  before  the 
wife,  his  heir  may  pay.  R.  Eq.  Abr.  107.  Marks  v.  Marks,  M. 
5  6.    Str.  129. 

SO)  an  executor  or  administrator  may  pay.  Lit  s.  537.  Co.  Lit. 
209.  a. 

Or  the  ordinary,  if  there  be  no  executor  or  administrator.  Co.  1^ 
209*  a. 

So,  if  the  heir  be  within  age,  his  guardian  may  pay  in  respect  of  his 
interest.     Co.  L.  206.  b. 

So^  every  one,  who  has  an  interest  in  the  condition,  or  in  the  land, 
may  perform  the  condition;  as,  if  a  feoffee,  upon  condition  to  pay 
at  Michaelmas,  enfeofife  another  before  Michaelmas,  the  second  feofiee 
may  pay.    Lit.  s.  386. 

Sojt  the  feoffee  himself  after  his  feoffineni  to  the  other,  may  pay. 

Ibifl. 

So,  a  servant  by  the  command  of  the  feofiee  may  pay.     1  Kol.  421. 

U47. 

So^  if  an  heir  be  an  idiot,  a  stranger  may  pay  for  him.  Co.  L» 
206.  b. 

So,  if  a  stranger,  in  any  case,  pay  in  the  name,  and  without  the 
privity  of  the  feoffor  or  his  heir,  and  the  feoffee  accept  it;  it  will  be  a 
good  performance.     Cb.  L.  207.  a. 

So,  if  two  be  enfeoffed,  upon  condition  to  re*enfeoff  him  for  life,  re- 
mainder in  fee  to  B.  and  one  re-enfeoffs  him;  it  shall  be  good  for  a 
moiety,  though  the  condition  be  entire ;  for  by  his  acceptance,,  the  feof* 
for  dispensed  widi  the  condition.    Dy.  69,  70. 

But  if  a  stranger,  of  his  own  head  offers  to  perform  a  condition,  the 
feoffor  need  not  accept  it     Lit.  s.  334. 

So,  if  a  condition  be,  that  the  feoffor  pay,  without  limiting  a  time  for 

payment; 
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payment ;  the  heir»  &c.  cannot  pay^  for  the  feoffi>r  had  time  only  dur- 
ing his  life.     Lit.  s.  dS7* 

(G  2.)  To  whom  it  ought  to  be  performed. 

If  a  condition  be,  to  pay^  on  such  a  day^  money  to  A.  his  heirs  or 
sss^s ;  it  may  be  paid  to  any  one  named  in  the  condition :  and  there- 
fore,  the  money  may  be  paid  to  the  heir  of  the  feofiee,  after  his  death ; 
dioagh  he  has  an  executor  to  whom  the  money  belongs.  R.  5  Co.  96. 
Vide  Chancery,  (4  A  9.) 

So^  it  may  be  paid  to  the  heir,  after  assignmant  by  the  feoflee.  R. 
5  Co.  96.     1  Rol.421.L5. 

So^  if  a  condition  be,  to  conv^  to  A*  his  heirs  and  assigns,  and  A. 
dies,  the  conveyance  shall  be  to  his  heir.     Semb*  Jon.  181.. 

So,  if  the  feoffee  assigns  all  his  estate,  the  payment  may  be  tb  the 
kotEee  himself,  or  to  his  assignee;  for  the  words  of  the  condkion  give 
him  «n  election  to  pay  to  the  one  or  the  other^    Co.  I4.  £l(ka. 

And  after  the  death  of  the  feo&e,  the  payment  may  be  to  the  heir  or 
assignee.    Ibid. 

So,  if  a  condition  be,  to  pay  to  A.  his  heirs,  or  executors;  the  pay- 
ment may  be  to  the  heir  or  executor,  at  the  election  of  die  feoffdr. 
Co.  L.  210.  a. 

If  it  be,  to  pay  to  the  feoffor^  his  heirs  or  assigns,  it  may  be  to  the. 
heir  or  executor ;  for  he  is  an  assignee  in  law,  and  there  cannot  be  any 
other  assignee  of  a  bare  condition.     Co.  L.  210l  a.  5  Co.  97.  a/ 

If  a  condttioD  be^  to  lease  to  A.  or  his  assigns ;  he  ought  to  lease  to 
those  whom  A.  names,  lor  he  cannot  have  other  assigns.  R.  1  Rol. 
421.1.20. 

If  a  condition  be,  that  he  pay  to  the  feoffee,  without  more,  on  such 
a  day,  and  he  dies  before  the  day:  the  payment  ought  to  be  only  to 
the  executor  or  administrator,  and  cannot  be  to  the  neir.    Lit.  s.  539. 

So>  the  payment  may  be  to  any  deputed  by  the  feofiee.  1  Rol. 
421.1.50. 

If  a  condition  be^  that  he  pay  to  the  feofEee,  his  executors  or  assigns; 
payment  to  any  executor  is  sufficient.     Per  Manw.  S  Leo.  103« 

And  it  is  safer  to  pay  to  an  executcNr,  though  within  age^  than  to  an 
administrator  durante  minore  ataie.    R.  9  Leo.  103.  . 

But,  if  a  condition  name  any  to  whom  the  payment  .shall  be,,  it  can- 
not be  paid  to  another :  as^  a  feoffinent  upon  condition,  that  he  pay  to 
the  feoffiee  or  his  heirs ;  the  payment  ought  to  be  to  the  heir,  and  can- 
not be  to  the  executor.  Lit.  s.  339.  C^.  L.  210.  a.  R.  5  Co.  96.  b. 
ST.  a. 

So^  it  cannot  be  paid  to  an  assignee^  for  he  is  not  named.  R.  5  Co. 
90.  b.     1  Rol.  421. 1.  10. 

So,  if  a  condition  be,  to  pay  to  the  feoffise,  his  heir&  or  assigns,  and 
the  feoffee  grants  for  Kfe  or  years;  thepayment  cannot  be  to  tibe  grantee; 
for  no  assignee  is  intended,  who  has  not  an  assignment  of  all  his  in- 
terest, viz.  m  fee,  in  tail,  or  for  life  with  remainder  in  fee.  R.  5  Co. 
97.  a. 

So,  if  the  feofl^  makes  his  executor,  the  payment  cannot  be  to  him ; 
for  an  assignee  in  law  shall  not  be  intended,  where  there  may  be  an 
assignee  in  feet.     R.  5  Co.  97.  a.     Co.  L.  210.  a. 
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If  a  condition  be,  to  pay  to  such  whom  the  obligee  shall  nane  by  hia 
will,  and  he  does  not  name  any;  the  payment  shall  not  be  to  his  exe- 
cator>  for  there  ought  to  be  an  express  nominee.  R.  1  RoL  42S. 
1.25. 

(G  3.)  At  what  time.  —  When  he  has  time  during  his  life. 

Though  there  be  a  request. 

If  a  condition  upon  a  feoffinent,  obligation^  &c.  be  to  do  a  single  actt 
or  labour,  which  concerns,  himself  only ;  he  shall  have  time  to  do  it 
during  his  life.     Co»  L.  208,  9. 

And  shall  not  be  bound  to  do  it  upon  request.     Co.  L.  209.  a. 

As,  if  a  feoffment,  obligation,  &c.  be  upon  condition,  that  the  feo^ 
fee,  obligee,  &c.  go  to  Rome,  Jerusalem,  &c.  the  feofifee  has  time  to 
go^  during  his  life.     Ibid. 

Or,  that  a  stranger  go  to  Rome,  &c.     Ibid. 

So,  if  a  condition  be  to  do  an  act,  without  limiting  any  time;  he 
who  has  benefit  by  it  may  do  it  at  what  time  he  pleases :  as,  if  a  con* 
dition  of  a  feofiment  be,  that  upon  payment  of  10/.  the  feoflSir  may  re- 
enter, he  may  pay  it  when  he  pleases.     PI.  Com.  16.  a. 

(G  4.)  When  he  has  time  during  his  life. — Unless  where 

hastened  by  request. 

If  a  condition  be  to  do  a  local  thing  to  the  feofibr  or  obligee  him- 
self, he  has  time  during  life,  unless  he  be  hastened  by  request ;  as,  if  a 
feofiment  or  obligation  be  upon  condition,  that  he  re-enfeofi*  the  feoffor 
or  obligee.  Co.  L.  208.  b.  1  Rol.  438.  1.  15.  40.  Co.  L.  219.  a. 
220.  a. 

So,  if  it  be  that  he  re*enfeoff  the  feoffor,  and  a  stranger.  Co.  L. 
219.  b. 

Or,  re-grant  to  the  feoffor  in  tail,  remainder  to  a  stranger.     Ibid. 

So,  if  a  devise *be  to  A.  upon  condition  that  she  marry  B.,  time  shall 
be  allowed  to  A.  to  marry  at  any  time  during  her  life.  Per  Holt, 
Skin.  S20. 

So,  if  a  devise  be  upon  condition,  that  A.  marry  him  before  her  age 
of  21  years,  and  B.  dies  before  such  age ;  A.  shall  have  the  land  till  her 
age  of  21  years.     Ibid. 

w 

(G  5.)  When  to  be  performed  immediately. 

But  where  a  condition  is  to  do  a  transitory  thing  without  limiting 
any  time,  it  ought  to  be  done  inmiediately,  viz.  in  convenient  time;  as, 
an  obligation  to  pay  money,  to  deliver  charters,  &c.  Co.  L.  208.  a. 
1  Rol.  436. 1.  15  to  35. 

An  obligation  to  deliver  up  an  obligation  in  which  A.  and  B.  are 
bound.     R.  6  Co.  SO.  b. 

A  devise  upon  condition  to  pay  debts ;  they  ought  to  be  paid  in  con- 
venient time.     1  Rol.  437. 1.  20. 

Or,  to  sell  for  payment  of  debts.     1  Rol.  437. 1.  25. 

To  find  security  for  payment.     R.  1  Rol.  438. 1.  25. 

If  a  man  be  bound  to  make  further  assurance,  &c.  he  ought  to  exe- 
cute it  immediately  when  required,  without  taking  ume  to  advise  with 

counsel. 
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touBsel.     1  RoL  440. 1.  5. 15«  441. 1. 30. 45.    Per  two  J.  Barkley  eont. 
Job.  314.    Vide  post,  (H). 

Soj  if  a  conditibn  be  to  do  a  local  thinff»  which  may  be  done  in  the 
absence^  and  without  the  concurrence  of  the  obligee,  it  shall  be  per- 
formed immediately :  as,  an  obligation^  that  he  acknowledge  satisfaction 
apon  record  in  B.  R.     Co.  L.  208.  b.     1  RoL  436. 1.  30. 

S0|  if  a  condition  be  to  do  a  thing  transitory  or  local,  to  a  stranger : 
tti  to  pay  money  to  a  stranger.  Co.  L.  208.  b.  1  Rol.  437.  1«  15.  438. 
1.5. 

To  enfeoff  a  stranger ;  he  ought  to  do  it  immediately,  for  otherwise 
the  stranger   will   lose  the  profits  in  the  meantime.     Co.  L.  208.  b. 
1  Rol.  439. 1.  30. 
Otherwise^  if  the  king  has  land  upon  such  condition.     Dy.  139. 
Or,  if  it  be,  to  the  stranger  in  tail,  remainder  to  the  feoffor.    1  Rol. 
438. 1.  22.    Cont  Co.  L.  219.  b. 

So,  if  a  condition  be  to  do  a  local  thing  to  the  feoffor,  or  obligee  . 
himsdf,  it  ought  to  be  done  immediately,  where  the  intent  of  the 
psrties  will  be  otherwise  frustrated :  as,  an  obligation  to  grant  an  an- 
noi^  to  the  obligee,  for  his  life,  to  be  paid  annually  at  Easter;  it  ought 
to  be  granted  before  Blaster,  otherwise  it  cannot  be  paid  annually  at 
Easter  during  his  life.     Co.  L.  208.  b.     1  Rol.  439. 1.  15. 

If  A.  promises  to  sell  a  lease  of  tithes  made  to  B.  for  his  life,  and  by 
faim  assigned  to  A.,  and  to  pay  the  money  raised  by  the  sale,'*or  other* 
wise  to  re-deliver  the  assignment;  he  ought  to  do  it  in  convenient  time, 
and  has  not  time  to  sell  during  his  life ;  tor  then  perhaps  by  the  death 
of  A.  the  lease  will  expire.     R.  1  Rol.  436.  1. 40. 

So,  a  promise  to  procure  the  king's  grant  of  a  ward,  shall  be  done  in 
convenient  time;  for  otherwise  the  profits  in  the  mean  time  will  be  lost. 
R.  1  Rol.  437. 1. 40. 

So^  if  a  feoffment  be  made,  upon  condition  to  give  back  the  advow- 
son  to  the  feoffor  for  his  life ;  it  ought- to  be  given  back  before  an  avoid- 
ance happens.     R.  2  Co.  78.  b.    Uo.  L.  222.  b. 

If  a  covenant  be  to  make  a  lease  to  B.  who  shall  pay  20^.  as  a  fine; 
B.  ought  to  request  the  lease  in  a  convenient  time.     R.  Bridg.  41. 

But  where  a  condition  is  to  be  performed  immediately,  he  shall  have 
a  reasonable  time  to  perform  it,  according  to  the  nature  of  the  thing  to 
be  done.     Vide  post,  (H).    1  Rol.  449.  1. 12. 

So^  if  it  be  to  be  performed  upon  demand.  1  Rol.  449.  1.  12.  443. 
1.  17. 

But  if  he  refuses  upon  demand,  it  is  broken,  though  he  performs  it 
within  a  reasonable  time  afterwards.     1  Rol.  449.  1. 15. 

If  a  condition  be  to  make  an  obligation  immediately  by  the  advice 
of  B.,  he  shall  have  a  reasonable  time  to  obtain  the  advice  of  B. 
1  Rol.  443. 1.  15. 

(G  6.)  How  a  condition  shall  be  performed  where  the  time 
is  limited.    What  shall  be  the  time  intended. 

If  upon  a  writ  returnable  die  hime  prox.  post  eras.  Trin.  an  arrest  be 

on  the  last  day,  and  an  obligation  of  the  same  date,  to  appear  die  lurue 

prax.  post  eras.  2rin.y  he  ought  to  appear  the  same  day.     Dub.  1  RoL 

444.1.30. 

If 
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If  a  opndidon  be  to  pay  at.  MichfleliiHw  wi^out  vpre;  he  ougbt  ta 
pay  at  the  next  Michaelmas.    R.  1  Rol.  444.  L  50k 

If  a  oondition  be,  to  pay  A.  D.  1599^  upon  the  12th  of  October  next 
after  date;  it  shall  be  paid  the  12th  of  October,  aonoi  1599,  though 
that  be  not  the  October  next  after  date :  for  the  int^U  appears^  that  it 
be  paid  anno  1599,  and  the  subsequent  words  shall  bo  coiMStrued  to 
9tand  wiUi  the  precedent ;  or  iif  they  cannot>  they  shall  be  vmd.  R. 
1  RoL  444. 1. 40. 

If  an  obligation^  dated  17th  November,  12  Jac,  be,  upon  conditions 
to  pay  the  21st  November  ensuing  6L  and  5/-  more  on  the  20th  of 
December  next  aftes;  the  fivst  6L  shall  be  paid  en  the  2l8t  of  No- 
vember, 12  Jac.  for  ensuing  refers  to  the  day,  not  to  the  nmidi.  R. 
1  Rot*  442. 1. 20. 

If  a  condition  b^  to  pay  when  A.  oomeato  his  house  10i«  and  lOv.  at 
Mich,  and  105.  at  St  Andrew  then  next;  the  paymeiEit  of  the  latter 
sums  ought  to  be  at  the  next  Mich,  and  St.  Andrew ;  and  not  at  those 
feasts  after  A*  comes  to  his  himse*     I  Rol.  442.  h  25. 

If  a  condition  be»  to  pay  citra^  ififr<i^  vel  ante  festwn^  it  oi^t  to  be 
paid  before  the  feastnday.     1  Rol.  442. 1.  SOw 

But  if  it  be  is  Jesto^  it  ought  to  be  paid  upon  the  fea$t«day.  1  Rol, 
442. 1.  35. 

If  a  condition  be,  to  pay  within  forty  days  after  a  ship  vetums 
from  her  voyage  to  the  port  of  D.  or  to  another  port  where  the  goods 
are  unladen^  the  ship  returns  to  the  port  of  P.  and  there  unlades ;  pay- 
ment ought  to  be  in  forty  days  afiar  the  arrival,,  and  not  after  the  un*- 
lading;  tor  that  is  but  ijie  diescription  of  the  other  port.     R.  1  Rol. 

[In  debt  on  bond,  the  condition  whereof  reciting,,  <<  that  a  marriage 
was  intended  between  A.  and  B.  but  at  B.'s  request  to  be  deferred  to 
hcff  father's  death;  that  A.  and  B.  had  mutually  engaged  not  to*  in- 
termarry but  with  each  other;  in  conrideration  thereof,,  and  for  pro- 
vision for  A.  if  said  marriage  should  not  take  effect,  and  that  B.  should 
intermarry  with  any  other  person,  or  die  before  the  marriage,  or  reftise 
to  marry  A.  on  her  father's  death,  B.  had  agreed  that  A.  in  either  of 
the  cases  aforesaid  should  have  1200/»  of  her  fortwie,  and  5^/.  per  cent, 
interest  from  the  date;  now,  if  B.  within  a  month  of  her  iatermarriage 
with  any  person  but  A.  or  within  a  month  after  her  &ther's  death,,  pay 
A.  12Q0/.  and  SU  per  cent,  interest  from  the  date,  or  her  heirs,  &c. 
within  a  month  of  her  death  pay  A.  1200^.  then,  &c.  "  and  B.  i^er- 
wards  mariies  anodier  man  in  her  Other's  lifetime^  the  bond  is.  for- 
feited, and  the  money  dien  payable,  for  the  law  will  supply  the  words, 
which  shall  first  happen.     Semb.  Wils.  59^] 

(G  7.)  It  may  be  performed  before  the  day  limited. 

If  a  condition  be  to  pay  money  at  such  a  day,  it  is  sufficient  if  it  be 
paid  before  the  day,  if  the  party  accepts  it;  for  that  amounts  to  payment 
upon  the  day.     R.  1  Rol.  440. 1.  30.  S6.  47S.  1.  3a     Co.  L.  212.  b. 

So,  if  it  be  to  enfeoff  such  aone  at  afutureday;  it  is  sufficient  if  he 
enfeoff  before  the  day.     1  Rol.  440. 1.  40. 

Or,  to  enfeoff  after  the  death  of  A.  and  he  enfeofis  in  his  lifetime. 
1  Rol.  440. 1.  45. 

If  it  be  to  pay  at  or  before  such  a  day ;  he  may  pay  at  any  time  before, 

12  if 
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iTliecnDieito  tlieobligee^  or  meets  him  at  Ike  place  a{^ioiated  for  pi\y- 
ineDt.     R.  Cro.  El.  14>. 

Bat  fiayaMBfc  before  the  day  will  aot  give  a  collateral  advantage 
and  therefore,  if  a  condition  be,  upon  payment  of  the  1st  of  May  to  re- 
enter; if  ke  pays  before,  he  cannot  re-enter  till  the  1st  of  May.     R* 
1  Rol.  47S.  1.  SO. 

(G  8,)  Or  at  the  last  part  of  the  day. 

So  it  is  sufficient,  if  it  be  performed  at  the  last  part  of  the  time 
limited :  as  if  the  pariiament  enacts,  that  A«  shall  be  convicted,  if  he 
does  not  sorrender  himself  within  a  quarter  of  a  year ;  it  is  sufficient, 
that  he  be  surrendered  on  ihe  last  day  of  the  quarter.  1  Rol.  442. 
1.  15. 

If  a  condition  of  an  obligatbn  be  to  pay  at  or  before  29th  Sept. 
next;  a  tender  shall  not  be  good  widKXit  notice,  unless  it  be  upon  tiie 
last  day,  viz.  29th  Sept    R.  Cro.  £1. 14. 

And  a  tender  may  be  the  last  instant  of  the  day.     Adm.  Mo.  122. 

An  obligee,  &c.  to  whom  a  condition  is  to  be  performed,  need  not 
attend  the  whole  day.    Vide  1  Rol.  443. 1.  7. 

(G  9.)  In  what  place  it  shall  be  performed. 

IT  a  condition  of  an  obligation  be  to  pay  money  to  the  obligee,  at 
a  day  certain,  without  limitmg  any  place ;  the  obligor  is  to  seek  out  the 
obligee  if  he  be  within  the  realm.     Lit.  s.  840. 

&,  if  a  feoffinent  be  upon  such  condition ;  for  it  is  a  sum  in  gross, 
and  collateral  to  the  land.     Lit.  s.  340.     1  Rol.  445. 1.  30  ad  40. 

So,  if  a  condition  be,  that  a  stranger  shall  shew  a  deed  to  his  coun- 
sel upon  request ;  after  request  maoe,  the  stranger  ought  to  seek  out 
his  counsel.     1  Rol.  443. 1.  35.* 

But  if  a  conditionLbe,  to  deliver  a  weighty  thing,  as  com,  timber. 
Sec.  the  obligor,  before  the  day,  ought  to  enquire  where  the  obligee 
will  appoint  the  delivery.     Co.  L.  210.  b.     4  Leo.  46. 

If  a  condition  be  to  pay  rent ;  it  is  sufficient,  that  it  be  tendered,  or 
paid,  upon  the  land.     Co.  L.  210.  b. 

And  it  may  be  tendered  upon  the  land,  though  he  be  bound  by  cove, 
nant  to  pay.     1  Rol.  443. 1.  52. 

Or,  bound  under  a  penalty  to  pay.     1  Rol.  444.  L  2. 

So,  if  a  condition  be  to  pay,  &c.  at  a  place  certain,  without  limit* 
ing  any  certain  time;  the  psArty  ought  to  give  notice  to  the  obligee  of 
the  time  when  he  will  pay.  Co.  L.  211.  a.  8  Co.  92.  b.  1  Rol. 
449. 1.  5. 

Or,  if  he  meets  the  obligee  or  feoffee  at  the  place  at  any  time,  he 
may  pay.     Co.  L.  21 1.  a. 

Or,  if  the  obligee  receives  the  money  at  another  place,  it  is  sufficient, 
though  he  need  not.     Co.  L.  212. 

So,  if  a  condition  be,  that  a  stranger  make  a  feoffment,  or  do  another 
act  to  a  stranger  at  such  a  day ;  he  who  is  to  make  the  feoffinent  ought 
to  give  notice  to  the  feofiee,  and  request  him  to  be  upon  the  land.  Co. 
L.  211.a. 

If  a  condition  be  to  do  an  act  at  such  a  place  upon  request,  the  re« 
quest  may  be  in  any  place ;  as,  to  deliver  at  Rotterdam  stq^er  requin* 

tionem 
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iionem  de  eodem ;  the  request  in  any  other  pboe,  to  deliver  therei  is 
good.     R.  1  Rol.  44>S.  1.  20. 

If  a  place  certain  be  limited  for  payment,  he  is  not  bound  to  pay  at 
another  place.     1   Rol.  445. 1.  52.  444.  K  7. 

Neither  need  the  other  accept  it  in  another  place.  1  Rol.  446. 1.  5, 
10.  444.  1.  10.     Lit.  8.  343. 

But  acceptance  at  another  place  is  sufficient     Lit.  s.  343. 

(G.  10.)  How  a  condition  shall  be  performed. — All  incidents. 

If  a  condition  be  to  do  a  thing;  he  ought  to  do  all  that  which  de- 
pends upon  the  performance.  1  Rol.  422.  1.  45.  How  performance 
shall  be  pleaded,  yide  in  Pleader,  (C  58,  &c.) 

As,  if  a  condition  be  to  stand  to  an  award  concerning  a  partition ;  if 
it  awards  a  partition,  and  that  he  levy  a  fine  for  confirmation^  he  ought 
to  levy  the  fine ;  for  it  depends  upon  the  partition,  and  enforces  iu  1 
Rol.  433.  1.  47. 

(G  Jl.)  Strictly  performed. 

So,  he  ought  to  perform  it  strictly ;  as,  if  a  condition  be  to  enter  a 
retraxit  J  and  he  discontinues ;  it  is  not  a  performance.  1  Rol.  426. 
1.32. 

To  i^pear  at  the  suit  of  such  a  one  in  B.  R.  and  he  appears  there 
the  same  term  in  another  suit ;  though  this  be  an  appearance  in  law, 
it  is  not  a  performance.     R.  1  Rol.  426. 1.  40. 

To  pay  to  the  obligee ;  payment  to  his  wife,  without  more,  is  not  a 
performance.     R.  Rol.  427. 1.  10. 

To  enfeoff  one,  and  he  enfeoffs  him  and  others.     1  Rol.  427. 1.  45. 

That  two  shall  enfeoff*,  and  one  enfeoffs  the  whole.  1  Rol.  421. 
1.  45. 

(G  12.)  According  to  the  intent. 

So,  if  a  condition  be,  that  it  shall  be  lawful  for  the  lessee  to  enjoy; 
if  the  lessor  enters  upon  him  wrongfully,  it  is  a  breach ;  for  die  intent 
was,  that  the  lessor  should  not  interrupt  him.  R.  1  Rol.  427. 1.  15. 
R.  Cro.  El.  544.     Vide  ante,  (E).     Vide  post,  (M  I.) 

That  the  lessee  shall  not  parcel  out  his  land  from  the  house ;  if  he 
leases  to  another  the  house  and  part  of  the  land,  and  afterwards  leases 
the  other  part,  it  is  a  breach.     R.  1  Rol.  427-  1.  20. 

That  he  assure  land  which  was  bargained  and  sold  to  him ;  though 
the  bargain  and  sale  were  void,  yet  he  ought  to  assure  the  land,  which 
was  pretended  to  be  bargained.     R.  1  RoL  427.  1.  30. 

That  he  acquit  him;  if  he  gives  an  acquittance,  but  does  not  acquit 
him  in  fact,  it  is  not  sufficient.     1  RoL  433. 1.  43. 

That  he  enioy  without  damage  for  want  of  warranty :  if  he  does  not 
render  in  value  upon  the  warranty,   is  not  sufficient.     1   Rol.  438, 

1.37. 

That  he  shall  not  alien :  and  he  gives  to  his  son.     1  Rol.  433-  !•  50. 

If  a  recognizance  be,  upon  condition  to  try  an  indictment  the  next 
term,  and  a  trial  is  had,  but  the  verdict  quashed  for  a  defect  in  the 
venire  Jacias :  the  recognizance  is  forfeited,  for  it  ought  to  be  an  ef- 
fectual trial.     R.  Mod.  Ca.  179. 

(G.  IS.)  Ought 
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(G 13.)  Ought  to  be  performed  bona  fide. 

So»  a  condition  ought  to  be  performed  truly  and  bona  fide»  and  not 
ooloorably :  and  therefore,  if  it  be  agreed,  that  the  money  shall  be  paid  at 
the  day  limited  by  the  condition,  but  shall  be  returned  immediately  to 
him  who  pays  it,  the  condition  is  not  performed.     Co.  L.  209.  b. 

If  a  condition  be^  quod  licUumJbret  to  A.  to  see  all  the  accounts  of  the 
testator^  and  one  of  the  executors  refuses  to  shew  them,  and  the  other^ 
who  was  bound  with  such  condition,  says  that  he  does  not  deny  it :  it 
is  not  a  performance,  for  he  ought  to  shew  all  the  accounts.  R.  1  RoL 
431. 1.  5. 

(6  14.)  But  it  is  sufficient,  if  it  be  performed  in  substance. 

But  it  is  sufficient,  if  the  substance  of  the  condition  be  performed. 
Vide  1  Rol.  426.  1.  8. 

If  a  condition  be,  that  he  sufier  the  lessee  to  enjoy  without  the  inter- 
ruption of  any :  an  entry  of  a  stranger  by  an  elder  title  is  not  a  breach, 
for  the  word,  suffer,]s  passive.     1  Rol.  425. 1.  45. 

So^  a  condition,  that  he  permit  land  to  descend :  though  his  son  is 
outlawed,  and  cannot  take.     R.  1  Rol.  426. 1.  5. 

That  he  deliver  letters  patents:  and  he  delivers  an  exemplification  of 
them.     1  Rol.  426. 1.  10. 

That  he  enfeoff:  and  he  conveys  by  lease  and  release.  Semb.  1  Rol. 
426.1.12.     Co.  L.  207.  a. 

That  he  grant  the  reversion :  and  he  enfeoffs^  and  the  tenant  re-enters. 
1  Rol.  426.  L  15. 

That  he  give  licence  to  carry  goods :  and  the  party  is  disturbed  by  a 
stranger.     1  Rol.  426. 1.  25.  20. 

That  he  withdraw  his  suit:  and  he  discontinues.     1  Rol.  427. 1.  5. 

That  the  lessee  may  enjoy  without  molestation,  and  a  rent  seek  is  is- 
suinff  out  of  the  land :  it  is  not  a  breach,  for  the  possession  is  not  in- 
cumbered with  it.     1  Rol.  434. 1.  15. 

And  if  the  rent^seck  be  to  the  queen,  who  may  distrain  of  common 
right  by  her  prerogative :  it  is  not  a  breach,  for  he  is  not  bound  to 
disch^^  things  of  common  right.  R.  1  Rol.  434.  1.  20.  Vide 
ante,  (£). 

A  condition  that  he  pay  to  A.  and  other  parishioners  of  B.;  if  he  pay 
to  A.  and  two  others  it  is  sufficient.     R.  Mo.  68. 

If  A.  be  bound  by  recognizance  to  perform  the  will  of  B.  and  to 
satisfy  all  bequests  according  to  his  true  intent,  who  devised  lands  held 
in  capile  to  C.  in  fee :  if  the  heir  enters  for  the  third  part,  it  is  not  a 
breach. 

[A  note  for  payment  of  money  on  a  South-Sea  contract,  is  a  per- 
formance or  composition  as  well  as  a  bond.  Fotheringham  v.  Mozato, 
P.  1722^Bunb.  108.] 

(H)  Condition  to  make  assurance. 

If  a  condition  be  to  levy  a  fine,  or  make  an  assurance,  witljout  saying 
at  whose  charge :  it  shall  be  at  the  costs  of  him  who  is  bound  to  do  it 
1  Kol.  422.  1. 50. 

And  the  obligor  ought  to  sue  a  writ  of  covenant  for  the  fine,  in  the 

name 
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name  of  the  obligee.  I  RoL  422.  L  6S.  Cont  1  RoL  458.  1.  40w 
D.  cont  5  Co*  127^  a. 

If  a  condition  be  to  make  assurance,  he  ought  to  make  an  effectual 
assurance:  and  thereforei  if  it  be  to  make  a  feoffinent,  a  charter  of 
feoffinent,  with  a  letter  of  Momey  to  make  livety,  is  not  a  p^orm-*- 
ance,  if  livery  he  not  made.     1  Rol.  425. 1.  35. 

To  surrencler  a  copyhcdd^  is  not  performed  bj  a  suirender  to  copy*. 
hold  tenants,  if  it  be  not  presented  at  die  next  oeurt.  R.  I  RoL  425. 
\.  20. 

If  a  man  bargains  and  sdls  land  fay  indenture^  and  oorenante  to  make 
a  good  estate  wfoite  Christmas  next :  an  inrohnent  of  the  indenture 
b^ore  is  not  sufficient,  but  he  ought  to  levy  a  fine,  make  a  feoffinent^ 
&c.   R.  3  Leo.  1.    Bend.  pi.  62.     And.  2?. 

If  a  covenant  be  to  make  assurance,  &c.  he  Ought  to  do  every  thing 
diat  is  necessary  to  be  executed  by  him,  though  without  some  other  act, 
as  livery,  inrolment,  &c.  the  assurance  is  not  complete.  R.  1  And.  56* 

But  if  a  condition  be  to  make  such  a  I'eiease,  &c-  as  A.  shall  direct ; 
if  he  executes  that  which  A.  directs,  it  is  enough,  though  it  be  not  suffi- 
dent     D.  5  Co.  23.  h. 

So  if  it  be  to  make  a  sufficient  estate  by  die  advice  of  A.,  who  ad- 
vises that  which  is  not  sufficient     5  Co.  23.  b« 

So  it  ought  to  be  an  absolute  assurance ;  for  if  a  mah  be  bound  to. 
make  an  absolute  assurance  of  a  copyhold,  a  conditional  surrender  u 
not  a  performance.     R.  1  Rol.  425.  1. 10. 

So  if  he  be  bound  to  make  assurance,  generally*     1  Rol.  425.  1. 15« 

If  a  condition  be  to  make  a  conveyance  of  such  land,  or,  to  assure 
such  land :  he  ought  to  make  any  conveyance  or  assurance  that  shldl 
be  required. 

So  if  it  be  to  do  all  acts  for  assuring.     Yel.  45. 

And  if  a  conveyance,  generally,  be  required,  he  ought  to  execute 
some  sort  of  conveyance.     R.  Yel.  45. 

If  a  fine,  or  bargain  and  sale,  be  afterwards  donanded,  he  ought  to 
do  it :  for  he  is  bound  to  do  all  acts  Mies  fuoties  he  shall  be  required^ 

Ibid. 

If  a  note  of  a  fine  to  be  acknowledged  before  a  judffe  pf  assize  be 
required;  he  o\ightto  do  it,  though  a  writ  of  covenant  is  not  depend* 
inff  ;  for  it  is  preparatory.     R.  Mod.  8 10.     2  Cro.  251 . 

If  a  common  recovery  be  required ;  he  ought  to  do  it.     1  Rol.  427. 

1.  25. 

If  he  be  to  make  assurance  at  the  costs  of  the  obUgee ;  he  ought  ta 
make,  though  not  necessary,  all  die  assurances  required.     Per  two  J. 

Mo.  570. 

If  the  condition  be  to  make  such  assurance  for  money  as  counsel  shaU 
devise,  and  he  devises  an  obligation  of  1000/.,  for  payment  of  100/.,  he 
ought  to  execute  it.     1  Rol.  423.  i.  25. 

Otherwise,  if  it  be  to  make  such  reasonable  assratmce.     1  Red.  423« 

1.  30. 

If  it  be  to  make  an  obligation,  and  he  tenders  an  obligation  which 
binds  his  heirs ;  he  ought  to  execute  it     1  Rol.  424.  1.  32. 

If  there  be  a  receipt  for  purchase-money  contained  in  it ;  he  ought 
to  execute  it.     Dub.  Mo.  367. 

If  a  condition  to  be  assure  to  such  an  one  as  B.  shall  name ;  an  as* 

surance 
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mranoe  to  B.  himself  is  good ;  for  his  acceptance  is  a  nomination  of 
himself.     1  Rol.  424.  1.  10. 

To  assure  to  B.  and  his  heirs ;  if  B.  dies^  it  shall  be  made  to  his 
faapr;  for  the  copulative  shall  be  construed  in  the  diqunctive.  R. 
1  RoL  450.  L  50. 

Syt  if  die  condition  be  to  make  a^  asairance  or  conveyance,  and  a 
warran^  or  covenant  be  in  the  deed ;  he  is  not  bound  to  execute  it 
1  Rol.  4j^4.  1.  S7.     R.  S  Cn>.  571.    %  Rol.  191.     R.  1  Leo.  29.  Dub. 

1  Sid.  467.     R.  1  Mod.  67.  Per  tnro  J.    And.  coat.  3  Leo.  130.   Per 
Co.  1  Rol.  71. 

^  lie  is  not  bound  to  execute  an  oUigation,  or  statute  lor  enjoy- 
ment; lor  that  is  not  an  assurance.    2  Cro.  1 15. 

Yet  a  conveyance  with  reasonable  corenants  he  ought  to  execute. 
GpBt.  8  Cro.  571  •     Ace.  fiav.  190.     1  Mod.  67. 

So  though  a  condition  be  to  make  such  assurance  as  counsel  shall 
advise,  ^nd  the  counsel  advises  an  obligation.      1  Rol.  428.  1.  10. 

2  Cro.  115. 

Sk>  if  it  be  such  assurance  of  an  annuity  as  counsel  shall  advise,  and 
he  advises  aa  dbiicntioB.    Dub.  1  Rol.  423.  L  20. 

Otherwise,  if,  a&  acts  for  assurance  which  counsel  shall  devise.  Per 
f^opb.     1  Red.  428.  1.  15. 

So  if  it  be  all  reasonable  acts  for  assurance.     R.  Yel.  45. 

8o  be  is  not  bound  to  ^cecute  an  assurance,  which  contains  more 
than  the  condition ;  as,  a  fine  of  four  houses,  where  the  condition 
was  f(Nr  two  only;  though  the  use  of  the  other  two  will  be  to  the  co- 
-aosor.     R.  1  Kol.  425.  1.  5.     R.  1  Sid.  467. 

If  a  condition  be  to  make  such  reasonable  assurance  of  land  in  fee, 
resMving  rent  to  the  fooffixr  in  fee,  as  counsel  shall  advise,  who  devises 
a  feoflBnent  reserving  rent  in  fee ;  it  is  not  good,  for  it  will  be  a  rent^ 
seek,  and  tjie  deed  bdongs  to  the  feoflfee.     R.  1  Rol.  428.  I.  35. 

8o  thou^  the  agre^noit  be  to  do  it  by  deed,  and  he  devises  a  feoff- 
ment by  deed  poM ;  for  it  belongs  to  the  feolSee.     1  Rol.  428.  1.  80. 

Othei^rise,  if  the  feoffinent  was  by  indenture.    Semb.  1  Rol.  423. 

1. 45. 

If  a  condition  be  to  be  bound  with  A.  which  imports  a  joint  obliga- 
tioD,  he  need  not  execute  an  obligation  joint  and  several.  R.  I  Kol. 
424.  1.  40. 

Though  it  be  by  sudi  a  writing  and  in  such  a  sum  as  B.  shall  agree, 
sod  he  Agrees  to  an  obligation  joint  and  several.     Semb.  1  Rd.  424. 

1. 46. 

li  a  condition  be  to  assure  to  B.  as  his  counsel  shall  advise;  if  B. 
hknself  devises,  he  is  not  bound  to  do  it.  R.  5  Co.  19.  b.  Cro.  £1. 
297.     R.  cpnt  Cro.  £1.  465.     1  Rol.  466.  1.  20. 

Otlierwise^  if  it  be  as  counsel  may  advise.  Semb.  1  Rol.  424. 
1.5. 

And  if  his  counsel  advises  B.  who  gives  notice  of  it  to  the  obligor, 
it  is  well,  and  more  proper  than  if  counsel  advises  the  obligor  himself. 
R.  5  Co.  19.  b.     1  Rol.  424.  1.  15.     Vide  Cro^  £1.  298. 

Otherwise  perhaps,  if  it  was^  as  counsel  advises  the  defendant  him- 
self.    Per  Poph.  Cro.  £1.  298. 

If  it  be  to  make  a  release  upon  the  performance  of  all  the  other 
part,  who  was  to  make  a  feoffment  at  the  charge  of  B.  he  ni^d  not 

Vol.  hi.  I  make 
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make  the  release  before  the  feoffments  though  B.  did  not  tender  tW 
charge.    Dy.  371*  a. 

If  a  condidon  be  to  assure* as  counsel  advises;  it  is  sufficient,  that  it 
be  notified  what  sort  of  conveyance  his  counsel  advises.  Per  Poph. 
Mo.  595. 

But  if  it  be  as  counsel  devises,  he  ought  to  tender  the  oonvqrance 
engrossed.    Ibid. 

And  if  a  condition  be  to  make  such  assurance  as  the  obligee  or  his 
counsel  shall  advise,  he  ought  to  give  notice  to  the  obligor  what  assu- 
rance is  devised  or  advised.     5  Co.  23.  b. 

So  if  it  be  such  release,  &c.  as  A.  his  counsel  shall  advise;  he  ought 
to  procure  A.  to  direct  the  release.  R.  5  Co.  23.  b.  Cro.  El.  716- 
D.  cont.  1  Leo.  105. 

If  it  be  to  make  such  assignment  as  counsel  shall  advise ;  he  ought 
to  procure  counsel  to  advise.    Dub.  3  Mod.  192. 

But  if  it  be  to  make  such  release,  &c.  as  a  judge  or  a  stranger  shall 
advise;  the  obligor  ought  to  procure  his  advice.     R.  5.  Co.  23.  b. 

Or,  such  as  satisfies  his  counsel;  the  obligor  ought  to  tender  a  re- 
lease to  the  counsel  of  the  obligee,  to  know  if  he  oe  satisfied  with  it* 
R.  2  Lev.  95.  '  ' 

So  if  it  be  to  assure^ at  the,  charge  of  the  obligee,  &c.  he  oudit  to 
notify  what  assurance  he  will  make,  before  the  other  need  tender  the 
charges.  R.  Mo.  454.  Ow.  157-  5  Co.  22.  b.  Cro.  £1.  517*  2  Mod. 
75.     Vide  Election,  (A  1,  2.)  (i) 

Or  to  make  any  particular  conveyance,  as  a  feoffment,  &c.  he  ought 
to  notify  what  feoffment,  and  how  he  will  make  it.  R*  5  Co.  22.  b. 
Cro.  El.  517. 

But  if  a  condition  be  to  assure  such  land  to  another,,  he  ought  to 
make  the  assurance  at  his  peril. 

So  if  it  be  to  assure  at  the  charge  of  the  obligee ;  he  ought  to  assure 
without  a  tender  of  the  char^,  for  the  obligee  does  not  know  what 
charge  shall  be  paid  till  the  oUigor  gives  notice  what  assurance  he  will 
make.     R.  5  Co.  22.  b.    Mo.  454.     Cro.  EU  517-    Ow.  157. 

So  if  it  be  to  make  a  feoffment  or  other  particular  assurance ;  the 
obligor  shall  do  the  first  act,  and  give  notice  what  feoffment,  &c. 
he  will  make.  5  Co.  22.  b.  Per  Walmsley,  but  the  other  judges 
cont.     Cro.  El.  517. 

Or  to  make  the  assurance  which  his  own  counsel  shall  devise ;  he 
ouffht  to  procure  his  counsel  to  devise.     Per  Grawdy,  1  Rol.  464.  1. 1. 

If  it  be  to  assure  land,  upon  request ;  he  ought  to  make  a  good  es- 
tate at  his  peril,  without  a  tender  of  a  conveyance  by  the  obligee:  for 
the  request  does  not  relate  to  the  manner  of  conveyance  biit  to  the 
time.     R.  1  Rol.  465.  1.  5.     R.  Mo.  682. 

So  if  a  condition  be  to  make,  aud  upon  request  to  seal  an  obligation. 
Z.  1  Rol.  465.  1.  25. 

If  a  condition  be  to  execute  a  release  to  the  satisfaction  of  the  coun- 


(i)  1.  Wbere  an  awunince  is  to  be  made  at  the  charge  oTthe  obligee,  be  is  bonnd  to 
tender  the  charges  before  he  can  call  upon  the  obligor  to  make  the  assurance.  I#d.  R. 
750.  —  2.  The  obligee  must  notify  what  assurance  he  will  make,  where  the  particular 
assurance  is  not  ascertained.  D.  ace.  Ld.  R.  760.  —  S,  Where  it  is  ascertained,  he 
need  not.    R.  Ld.  R.  750. 

sel 
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sel  of  the  plainti^^,  he  ought  to  ck>  it  without  a  tender.  R.  Ray.  232. 
i  Vent.  255.     1  Mod.  104. 

If  a  condition  be,  that  two  make  an  assurance  as  shall  be  devised, 
and  the  assurance  be  devised  and  tendered  to  one,  who  refuses ;  the 
oondidon  is  broken,  for  he  need  not  tender  to  both  together.  1  Rol. 
454.  I.  45. 

If  a  condition  be^  to  make  such  assurance  as  the  obligee  shall  devise ; 
be  ought  to  execute  it  immediately  when  it  is  tendered  and  shall  not 
bave  time  for  advising  with  his  counsel.  R.  2  Co.  3.  1  Rol.  424. 
L  25.  440.  1. 5.  15.  441.  I.  35.     R.  Dy.  338.  a. 

So  if  it  be  such  assurance  as  the  counsel  of  the  obligee  shall  devise 
and  he  tenders  a  surrender,  Sec. 

So  if  he  tenders  a  letter  of  attorney  to  make  a  surrender,  he  ought 
to  take  notice  of  the  law,  if  it  be  an  assurance  within  the  condiUcm, 
and  diall  not  have  time  for  advising.  R.  1  Rol.  441.  1.  45.  Cro. 
Car.  299.     Vide  Jon.  314. 

But  if  he  advises  a  fine,  he  shall  have  a  reasonable  time  to  do  it. 
R.  1  Rol.  441.  1.  40.  466.  I.  15. 

If  he  be  bound  to  make  assurance  at  his  own  costs  as  shall  be  re- 
quired ;  the  obligee  cannot  require  more  assurances  than  are  necessary. 
Mo.  570. 

If  it  be  to  surrender  a  copyhold  upon  request ;  he  shall  have  a  i^a- 
fooable  time  for  it.     Semb.  Godb.  445. 

If  a  request  be  to  surrender  by  attorney ;  he  need  not  do  it :  for 
the  covenantor  has  his  election  how  he  wiU  surrender.  Godb.  445. 
JoD.  314. 

(I)  ConDftfon  to  inDemnifp. 

* 

A  condition  to  indemnify  acainst  A.  is  broken  by  his  threatening 
to  beat  the  obligee,  by  reason  of  which  he  dares  not  go  about  his  bu- 
finess.     1  Rol.  453.  1.  12. 

If  a  condition  be  to  save  harmless  from  an  obligation  in  which  he  is  • 
bound  to  A.,  the  obligor  ought  to  discharge  it  by  release,  or  otherwise. 
1  Rol.  432.  1. 25. 

So  if  it  be  to  save  harmless  from  all  suits  and  demands]  concerning 
that  obluation.    5  Co.  24.  a. 

And  therefore,  if  he  pays  the  money  at  the  day,  though  he  was  not 
med  or  arrested  for  it ;  the  condition  is  broken.  R.  5  Co.  24.  a.  R. 
1  Rol.  433.  1.  5.  • 

So  if  the  obligation  be  forfeited,  whereby  he  is  liable  to  be  sued. 
Semb.  1  Rol.  432.  1.  30. 

A  fortiori  if  he  be  sued,  though  the  obligation  be  satisfied  before 
execution.     R.  1  Rol.  432.  1.  45. 

So  if  a  condition  be  to  be  discharged  of  tithes ;  it  shall  be  broken  if 
he  be  sued  for  Uthes,  though  they  be  not  recovered.  1  Rol.  430. 
LlO. 

If  a  condition  be  to  save  harmless  firom  all  actions  which  may  arise 
upon  the  releasing  of  D.  out  of  execution :  he  ought  to  indemnify 
him  firom  an  action  upon  his  promise  not  to  release.  R.  1  Rol.  431. 
1.45. 

To  save  harmless  from  all  legacies ;  he  ought  to  indemnify  from  a 
decree  in  a  court  of  equity  for  a  legacy.     R.  1  Rol.  430.  1.  5. 

I  2  But 
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But  if  a  condition  be  to  save  harmless  from  all  things  contained  in  an 
indenture,  he  is  not  bound  to  indemnify  from  a  collateral  thing ;  as, 
from  an  obligation  in  which  he  is  bound  to  perform  the  covenants  in 
die  same  indenture.     1  Rol.  432.  1. 35. 

'    Nor  from  actions  in  which  He  has  a  lawful  defence  without  the  ob- 
ligor.    1  Rol.  432.  1.  42. 

So,  a  covenant  to  indemnify  from  all  rents  payable  to  the  lessor,  is 
not  broken,  if  the  rent  be  in  arrear.     1  Rol.  483.  1. 10. 
*   Or  if  an  illegal  distress  be  taken  for  the  rent.     Ibid. 

[If  a  covenant  be  to  save  harmless  against  a  seizure  made  by  A.,  it 
extends  to  it,  whether  the  seizure  be  tortious  or  not ;  but  if  a  general 
covenant  to  save  harmless,  it  extends  not  to  tortious  acts.     Str.  400.] 

So  a  condition  to  perform  an  award  by  which  A.  shall  be  acquitted 
6f  such  a  matter  in  a  bill  in  chancery  depending  against  him,  is  not 
broken  by  the  filing  a  new  bill  against  him  for  the  same  matter,  if  no 
process  issues  against  him.     R.  1  Rol.  432. 1.  20. 

So  a  condition  to  save  without  damage  from  all  prior  incumbrances 
by  him ;  a  prior  assignment  by  him  to  B.  is  not  a  breach,  if  B.  does 
not  enter  nor  disturb  the  possession..    R.  1  Rol.  430.  1.  15. 

So  a  bill  in  chancery,  alleging  that  a  lease  was  in  trust  for  the  lessor^ 
is  no  breach ;  for  it  does  not  meddle  with  the  possession.  R.  1  Rol. 
430.  1.  45. 

So,  though  the  words  are  large,  they  shall  not  be  extended  beyond 
the  intent ;  as  if  a  condition  be,  to  save  harmless  ftx)m  the  damages  A. 
shall  sustain  on  account  of  a  bastard,  he  ought  to  indemnify  from  the 
charge  of  maintaining  it,  but  not  from  a  legal  prosecution  against  A. 
for  it.     R.  Lut.  669. 

So,  if  a  covenant  be  to  save  harmless  upon  request,  if  a  damage 
happens  before  request,  he  is  bound  to  indemnify :  as,  if  a  statute  be 
extended  before  request.     R.  Mo.  189. 

(K)  Contrttion  in  tfie  Dtejunctibe. 

(K  1.)  How  performed. 

If  a  condition  be  in  the  disjunctive,  he  who  ought  to  do  the  first  act 
j^hall  have  an  election  to  do  the  one  or  the  other.     Co.  L.  145.  a. 

As  if  a  condition  be  to  enfeoff  of  such  or  such  land^  to  pay  gold  or 
silver,  to  deliver  one  thing  or  another,  the  obligor  has  an  election  to  do 
the  one  or  the  other.     1  Rol.  446.  1. 20. 

So  if  it  be  to  enfeoff^  pay,  &c.  at  the  request  of  the  obligee ;  for 
bis  request  only  ascertains  the  time  of  the  doing  it.  I  Rol.  446. 1.  25. 
30.  467.  L  5. 

So  if  it  be  to  do  at  Michaehnas  at  his  request,  or  at  the  feast  of 
Easter.     1  Rol.  446.  1.40. 

But  where  the  disjunctive  ^oes  only  to  the  time,  and  that  is  refer- 
red to  the  request  of  the  obligee,  it  gives  the  election  to  him ;  as,  to 
do  at  Mich,  or  before,  at  the  request  of  A.     1  R.  446.  1.  35.  37. 

If  a  condition  be  that  before  Mich,  he  make  a  lease  for  thirty-one 
years  if  A.  assents,  otherwise,  for  twenty-one  years ;  A.  does  not  as- 
sent ;  he  ouffht  to  make  a  lease  for  twenty-one  years  before  Mich. 
1  Rol.  446. 1  15. 

(K  2.)  When 
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(K  2.)  When  it  shall  be  excused. 

If  the  condition  be  in  the  disjunctive,  and  the  obligor  has  an  election 
to  do  the  one  thing  or  the  other,  if  one  part  becomes  impossible  by 
de&ult  of  the  party,  he  shall  not  be  boimd  to  perform  the  other  part ; 
as,  if  it  be  to  make  such  assurance  to  A.  as  A.  shall  devise,  or  upon  de- 
fault to  pay  500/.  If  A.  does  not  tender  an  assurance,  he  need  not  pay 
die  BQM.  R.  1  Rol.  44>6.  1.  45.     2  Mod.  202,  203. 

[But  a  condition  to  do  one  of  two  things,  one  of  which  becoiaes 
impossible,  is  no  reason  for  not  performing  the  other.  1  Bos.  &  Pul}. 
Rq>.  242.] 

To  deliver  an  obligation,  or  execute  a  release  which  A.  shall  tender, 
and  he  does  not  tender  a  release.     R,  1  Rol  447*  1*  10. 

So,  if  one  part  becomes  impossible  by  the  act  of  Ood.  Vide  wt^ 
(D  1.) 

But  where  the  election  is  not  affixed  to  the  obligor  till  one  part  be 
requested  by  the  obligee;  if  it  be  not  requested,  the  obligor  ought  to 
do  the  other  part.     1  Rol.  447. 1.  20. 

So,  if  one  part  was  impossible  at  the  time  of  the  making ;  he  ou^t 
to  do  the  other  part.     1  Rol.  450.  1.  40.  45. 

So^  if  a  condition  be  to  make  a  lease  to  A.  for  life  before  l^ficb,  or 
to  pay  to  him  100/. ;  A.  dies  before  Mich,  and  before  the  lease  ro^de } 
he  ought  to  pay  100/.  to  his  executor.     R.  1  Sal.  170. 

Or,  if  a  condition  be  that  his  son  convey  to  B.  and  his  heirs  before 
Mich,  or  shall  pay  70/.;  and  B.  dies  before  Mich,;  he  ought  to  pay  the, 
7(W.    Semb.  S  Mod.  232. 

So,  if  a  condition  be  that  a  stranger  aj^pear,  or  pay  so  much  i  \£  he 
cannot  appear,  he  ought  to  pay.     R.  Ray.  373. 

(K  3.)  What  shall  be  a  condition  in  the  disjunctive. 

If  a  condition  be  in  the  copuladve,  but  it  is  impossible  to  be  so  per« 
formed,  it  shall  be  taken  in  the  disjunctive ;  as,  if  it  be  that  A*  and  his 
heirs  or  executors  do  such  a  thing.     1  Rol.  444.  I.  20. 

That  A.  and  his  assigns  do  it.     1  Rol.  444^  1.  25. 

(K  4.)  Annuity  pro  consiUo. 

If  an  annuity  be  granted  pro  consilio  impendendoj  he  ought  to  give 
im  counsel  on  demand^  for  otherwise  the  annuity  determines.  1  Kol. 
435.  1.  5. 

Otherwise^  if  it  yra»pro  consilio  in^enso  3f  impendendo*  1  Rpl.  4^5. 
J.  10. 

But  the  grantee  need  not  travel,  or  do  any  thing  but  g^ve  his  opun« 
sel,  whtf e  he  may  be  found.     1  Rol.  434.  1.  30. 

Otherwise,  if  a  physician,  who  has  an  annuity  pro  comUio  4*  ffuxiUo* 
Semb.  1  Rol.  434.  1. 40. 

So,  if  it  be  griinted  pro  servitio  ^  consilio.     1  Rol.  434.  1. 4/5. 

And  he  need  not  travel  with  him^  though  the  other  is  willing  to  pay 
his  charges.     1  Rol.  434.  1  47. 

So  he  need  not  set  his  hand  to  a  bill  in  chancery.  R.  J  RoJ.  4i(4. 
1.50. 

I  3  So 
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So^  if  the  grantor  does  not  disdose  his  case,  the  grantee  shall  be 
excused.     1  Kol.  4S4.  L  dS. 

So^  if  the  grantee  gives  such  counsel  as  he  is  able;  it  is  suffidentp 
though  it  be  not  good.     1  RoL  434.  1.  S5* 

(L)  (DQIien  non^performance  0WI  be  ttttutn. 

(L  1.)  If  done  as  near  to  the  condition  as  it  can  be. 

If  the  condition  be  performed  in  substance^  it  is  sufficient.  Vide 
ante>  (Gl4.) 

So,  if  it  be  performed  as  near  the  intent  of  the  condition  as  can  be ; 
as,  if  a  condition  be,  that  the  feofiee  shall  give  the  land  to  the  feoflbr 
and  his  wife,  and  the  heirs  of  their  bodies,  &c  and  before  the  estate  is 
re-given,  the  feoffor  dies ;  the  condition  will  be  performed,  if  the  feof- 
fee gives  it  to  the  wife  for  life  without  impeachment  of  waste,  remainder 
to  me  heirs  of  the  body  of  the  husband  upon  the  wife  begotten.  Lit. 
s.  S52. 

Or,  that  be  shall  mve  an  estate  to  a  layman  in  firankalmoigne  (which 
cannot  be) ;  it  is  sidScient  if  he  makes  an  estate  to  him  for  life.  Co. 
L.  219.  b. 

Or,  that  he  sive  an  estate  in  frankmarriage  to  A.  with  a  daughter  of 
the  feoffor  (which  cannot  be);  it  b  sufficient  if  he  make  an  estate  to 
them  for  their  lives.     Ibid. 

If  a  condition  be  to  enfeoff  two  before  such  a  day,  and  one  dies,  he 
ou^t  to  enfeoff  the  other.    R.  1  Rol.  451.  1.  2. 

Or  to  enfeoff  A.  and  his  heirs,  and  A.  dies;  he  ought  to  enfeoff  the 
heir;  for  [and]  shall  be  taken  as  a  disjunctive  [or].  R.  1  Rol.  450. 
1.  50. 

So,  if  an  oblimtion  be  to  convey  to  A.  and  his  heirs  by  feoffinent  or 
will,  &c.  and  A.  dies  in  the  lifetime  of  the  obligor,  he  ought  to  convey 
to  his  heir.     R.  Pal.  552. 

So  as  well  when  the  condiUon  is  to  defeat  as  to  create  an  estate. 
Semb.  cont.  Co.  L,  219.  b.  But  the  instances  there  ace.  where  no  pre- 
judice ensues  to  the  parties.' 

As  if  a  condition  be,  that  if  A.  and  B.  pay  such  a  sum  at  suchaday^ 
the  feoflSnent  shall  be  void,  and  A.  dies  before  the  day ;  B.  may  pay  it. 
Co.  L.  219.  b. 

(L  2.)  If  the  feoffee  accepts  another  thing  in  satisfaction.  — 

When  it  may  accepted. 

So,  if  acondition  be  to  pay  sucha  sum  at  such  a  day,  and  the  feofiee 
or  obligee  accepts  a  horse,  .&c.  or  other  collateral  thing  in  satisfaction. 
Co.  L.  212.  b.     R.  9  Co.  79.  Peytoe.     1  Rol.  MS.  1.  5. 

So,  if  a  condition  be,  that  a  stranger  pay  to  the  feoffee ;  and  he  ac- 
cq>ts  a  collateral  thinff  in  satisfaction.     Ca  L.  212.  b. 

Or,  if  he  accepts  a  less  sum  before  the  day,  in  satisfaction.    Ibid. 

Or,  if  he  accepts  a  less  sum  at  the  day,  and  gives  an  acquittance  for 
the  whole  in  satisfaction,  under  his  seal ;  for  the  deed  makes  it  to  be  in 
satisfaction  of  the  whole.    Ibid. 

Or  accounts  with  the  obligor  at  the  day,  and  discounts  so  much  due 
from  the  obligee  to  him.     1  Rol.  471.  1. 5. 

So, 
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So^  if  the  feoflfee  or  obligee  accepts  a  chose  in  action^  in  satisfaction ; 
as  a  statute  for  *  paymoit  of  money  at  a  subsequent  day.  G).  L. 
S15.  b. 

Or  another  obligation  for  payment  at  a  future  day.  Ibid.  D.  cont. 
2  Cro.  100.  &  Semb.  that  the  law  is  cont.     Vide  post,  (L  3)     Vide 

1  Mod.  22S.    Hob.  68.     Cro.  Car.  86. 

So^  if  he  accepts  a  copyhold  surrendered  to  his  use  in  satisfaction* 
B.  1  Rol.471.  1.25. 

So,  if  a  promise  or  contract,  without  deed,  be  to  do  a  collateral 
thing;  money,  or  another  thing  may  be  accepted  in  satisfiiction.  9  Co. 
79.  b. 

(L  3.)  When  not. 

But  if  a  condition  be  to  do  a  collateral  thing;  the  feofiee  or  obligee 
cannot  accept  money,  or  another  thing  in  satisfaction ;  for  a  contract  in 
writing  for  a  collateral  things  shall  not  be  altered  by  an  accord  without 
writing.     Co.  L.  212.  b.     K.  9  Co.  79.     R.  1  Rol.  ^B5.  1. 50. 

As,  if  a  condition  be  to  deliver  an  horse,  &c  if  the  obligee  accepts 
money  or  other  thing  in  satisfaction,  it  is  not  sufficient.     Co.  L.  212.  b. 

Or  to  give  a  recognizance  for  20/.  and  he  accepts  ^OL    Ibid* 

To  perform  covenants  in  an  indenture.     R.  Dal.  106* 

So,  if  a  condition  be  to  pay  money  to  a  stranger ;  it  ought  to  be  per- 
formed strictly,  and  it  is  not  sufficient  that  the  stranger  accepts  a  colla« 
teral  thing  in  satisfaction.     Co.  L.  212.  b. 

So^  it  is  not  sufficient,  if  the  feo£ke  or  obligee  accepts  a  less  sum  in 
satisfkction,  at  the  day,  without  a  deed  which  acquits  the  whole.  Co. 
L.  212.  b.  for  a  less  sum  cannot  be  a  satis&ction  for  a  greater. 

And  it  ought  to  be  a  real  and  full  satbfaction.  Vide  Accord,  (A  1,  2. 
—  Bl,  &c.) 

So,  it  is  not  sufficient,  if  the  conusee  of  a  statute  or  recognizance  ac- 
cepts an  obligation  in  satisfaction ;  for  it  is  of  less  force.     1  Rol.  470. 

1.37. 

So^  it  is  not  sufficient  if  the  obligee,  after  judgment  upon  an  obli- 
gation, accepts  anotiier  obligation  for  a  greater  sum  in  satisfaction.    R. 

2  Cro.  579. 

Or,  after  the  day  of  payment,  accepts  a  statute  or  recognizance 
(which  is  of  a  higher  nature)  in  satisfaction.  R.  6  Co.  44.  b.  45.  b. 
Cro.  Car.  86;     1  Uol.  470.  1. 50.     Vide  ante,  (L  2.) 

Or  after  the  day,  accepts  another  obligation  in  satisfaction.  2  Cro. 
579.     Cro.  Car.  86. 

Or  at  the  day,  accepts  another  obligation  for  the  same  sum  at  a  fu- 
ture day,  in  satis&ction.     Vide  ante,  (L  2.) 

Or  another  obli^tion  by  the  obligor  and  another.  R.  Hob.  68,  9. 
Cro.  El.  727.     I  Rol.  470.  1.  30. 

Or  another  obligation  with  a  penalty,  where  the  first  was  single.  R. 
Cro.  El.  716.  727. 

So,  if  the  obligee,  before  the  day  of  payment,  accepts  another  obli- 
gation for  the  same  sum.  D.  2  Cro.  100.  R.  if  he  accepts  an  obliga- 
tion generally.     Cro.  £1. 716.  727.     Cro.  Car.  86. 

Or  a  bill  sealed.     R.  Mo.  872. 

So,  if  a  condition  be  to  pay  money ;  an  agreement  to  accept  a  cd- 

1 4  lateral 
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lateral  thing  in  satisfacticn  is  not  sufficient,  if  it  be  not  executed.  1  Rol. 
4k56.  I.  15  ad  SO.    Vid6  Accord,  (B  1^  &c)  1  Rol.  470.  K  40. 

(L  4.)  By  default  of  the  party.  —  As  uJ>on  tender  and 

refusal. 

So  the  non-performance  of  a  condition  may  be  excused  by  the  de- 
fault of  the  feoffee  or  obligee ;  as,  if  the  feoffor  or  obligor  makes  a  kgri 
tender  of  the.money  to  the  feoffee  or  obligee,  at  the  day  and  place  ap- 
pointed, and  he  renises  to  accept  it.     Co.  L.  207. 

Who  may  make  a  tender,  and  to  whom,  vide  ante,  (G  1,  2.) ;  and 
at  what  time  and  place,  vide  ante,  (G  3,  &c.  G  9,  8cc.) 

A  tender  may  be  in  b^  or  purses,  without  shewing  or  reckoning 
the  money.     Co.  L.  208.  a. 

And  it  is  sufficient,  if  the  whole  sum  be  in  the  bdg  of  more;  R. 
5  Co.  Il5.  a. 

So,  if  a  condition  be  to  enfeofi^  &e.  upon  payment  of  so  taiuch  mb* 
ney;  a  tender  and  refusal  is  tantamount.    Dal.  106. 

If  pursuant  to  a  condition  upon  a  feoffineiit,  8cc.  the  money  be  duly 
tendered  and  refused;  thefeofibe  loses  the  mohey  for  ever;  mt  it  is  A 
sum  in  gross,  collateral  to  the  land,  and  h^  has  not  ahjr  remedy  for  it 
by  law.     Lit.  s.  3S5.  dS8. 

So,  if  a  condition  of  an  obligation  be  to  do  a  collatettd  things  as  to 
deliver  com,  timber,  fltc.  tender  and  refusal  is  a  perpetual  baf .  Co.  L* 
207.  a. 

So,  if  a  statute,  recognizance,  or  obligation  be  single,  and  aflerwiuda 
there  be  a  defisazance  t£at  it  shidl  be  void  upon  payment  of  a  less  sum ; 
if  such  sum  be  tendered  and  refused,  it  sh^l  be  lost  for  ever ;  foi^  it  is 
collateral.     Co.  L.  207.  a. 

Otherwise,  if  an  obligation  be  for  payment  of  a  less  sum;  lliis  being 
a  duty  and  part  of  the  obligation,  shall  not  be  lost  by  tender  ahd  refu- 
sal, for  if  he  pleads  a  tender  he  shall  say  uncore  prist,     Co.  L.  207.  a. 

How  a  tender  shall  be  pleaded,  vide  Pleader,  (2  G  2.  —  S  W  29. 
49.  —  S  K  23.  —  3  M  36.) 

So,  if  a  condition  be  to  do  any  collateral  act,  ff  it  be  duly  tendered 
and  refused,^the  performance  shall  be  excused.  1  Rol.  458.  1. 15. 455. 
1. 20  ad  35.    R.  i  Lev.  24. 

(L  5.)  By  voluntary  Absence. 

So  the  performance  of  a  condition  shall  be  excused  by  the  absence  of 
the  feo£Pee  or  obligee^  when  his  presence  was  necessary  for  die  perform- 
ance; as,  if  a  condition  be,  that  he  enfeoff  the  obligee^  and  he^  having 
notice  of  the  time,  is  absent.     1  Rol.  457.  1.  30.  32. 

If  a  condition  be  to  pay  rent,  and  the  lessee  is  ready,  but  nobody 
comes  to  receive  it  for  the  lessor.     1  Rol.  459.  1. 35. 

But  if  his  presence  is  not  necessary,  his  absence  shall  not  excuse, 
though  the  act  is  to  be  done  to  him ;  as  if  a  condition  be  to  sing  matins 
at  such  a  day,  in  his  manor,  for  A.  and  his  family;  though  th^  be  ab- 
sent, he  ought  to  sing.     1  Rol.  457.  1.  45. 

To  give  a  statute  or  obligation  to  the  obligee ;  for  it  may  be  done 
in  the  absenc^of  the  obligee.    1  Rol.  457.  1. 40.  * 

To 
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To  grtot  an  eslAte  to  on6  for  life^  remainder  to  B.  though  B4  be  ab- 
sent, the  condition  shall  not  be  exeiued*     1  Rol.  46  7«  1.  45. 

So^  if  a  covenant  be  that  ail  horse  shall  run,  &c*  giving  notice  to  A. 
thon^  A.  absconds,  by  which  notice  can  be  giveu^  yet  the  horse  ought 
to  run  the  race.     R.  l8al.  fll4» 

(L  6.)  By  the  obstruction  of  the  obligee. 

So  the  performance  of  a  condition  shall  be  excused  by  the  obstruction 
of  the  obligee ;  as  if  a  condition  be  to  build  a  house ;  and  he^  or  an- 
odier  by  his  order^  hinders  his  coming  upon  the  land.  1  Rol.  543. 1. 50. 

0^  says  that  it  shall  not  be  built     1  Rol.  454.  L  i. 

Or  interrupts  the  performance.     1  Rol.  454.  1.  5.  20. 

SOf  if  a  condition  be  that  the  lessee  shall  leave  a  house  in  good  plight; 
and  fire  out  of  the  chimney  of  the  lessor  next  to  it  consumes  it.  R* 
1  Rol.  45*.  1.  15.  "  *^ 

If  an  annuitv  bcf  granted,  till  a  benefice  be  given  to  the  grantee^  and 
he  is  presentea,  but  found  unfit.     R.  1  Rol.  485.  1.  17. 

So,  if  there  be  a  recoCTiizance  to  the  king;  for  appearance;  and  the 
party  is  imprisoned  by  A.  and  B.  who  act  oy  lawful  authority  of  the 
ki^.     Semb.  Mo.  122. 

But  it  ought  to  be  an  obstruction  which  disables  the  performance. 
Vide  post;^  (M  5.  —  N). 

And  performance  shall  not  be  excused  by  the  n^ligence  of  thf 
obligor. 

^r  by  the  act  of  a  stranger.     Vide  post,  (L  14.) 

(L  7.)  By  default  in  doing  the  first  act. 

So,  the  non-performance  of  a  condition  shall  be  excused  by  the  de* 
fiiolt  of  him  who  ought  to  do  the  first  act ;  as  if  a  o6ndition  be  to 
Team  a  benefice  for  a  pension,  to  be  agreed  between  them ;  the  obligee 
ou^t  to  agree  the  pension^  and  tender  the  deed  of  it.  1  Rol.  458. 
1.  10.     Who  ought  tp  do  the  first  act,  vide  Election,  (A  2.) 

To  enfeoff*  sucn  an  one  as  the  obligee  or  feoff*ee  shall  name ;  he  ought 
to  give  notice  whom  he  nAmes.     1  Rol.  463*  1. 2. 

If  a  condition  be,  that  a  bailiff*  shall  arrest  a  man  at  the  suit  of  R^ 
he  need  not^  till  B>  delivers  to  him  a  proper  warrant ;  for  this  belonge 
to  B.  and  it  would  be  maintenance  in  the  obligor^  and  the  law  will  un<- 
derstand  the  words  as  is  proper.     R.  1  Rol.  465.  1.  40. 

That  a  bell  shall  be  carried  to  the  house  of  the  obligor,  by  the  men 
ef  M.,  and  there  weighed^  and  put  in  the  fire  in  their  presence^  and  then 
the  obliflOT  shall  make  a  bell  in  tone  and  sound  agreeable  to  the  othm; 
it  shall  be  weighed  and  put  into  the  fire  by  the  obligor,  for  it  belongs 
to  his  occupation.     1  Rol.  465.  1.  50.     PL  Com.  15.  b. 

(L  S.)  In  not  giving  notice. 

So,  if  a  condition  be  to  do  a  thing  upon  the  performance  of  an  act 
by  the  feoffee  or  obligee,  which  is  secret,  and  lies  only  in  his  breast, 
the  performance  of  tu^  condition .  is  excused,  till  the  feofl^  or  obligee 
{^ves  notice  that  he  has  performed  the  first  act;  as  if  a  condition,  co- 
venant, or  promise  be  to  pay  as  much  for  goods  as  every  other  pays ; 
the  obligee  shall  give  notice  how  much  anotlier  pays.  1  Rol.  463. 
I.  25.  Hob.  51 »  R.  2  Cro.  432.  1  Rol.  468.  I.  50.  Whfen  notice 
is  necessary,  vide  post,  (L  9.) 

To 
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To  account  before  such  auditon  as  the  obligee  shall  name ;  he  ought 
to  give  notice  what  auditors  he  has  i^ssigned.     IL  1  Rol.  462.  1. 50. 
.   To  execute  such  deed  or  assurance  as  the  obligee  or  his  counsel  diall 
devise.     Vide  ante,  (H). 

To  pav  so  much  to  A.  and  B.  at  their  full  age;  the  condition  is  not 
broken  till  demand^  or  notice  of  full  age.     R.  2  Cro^57- 

So  a  title  to  land  shall  not  be  defeated  by  a  secret  condition  or  oon« 
veyance,  to  which  he  is  a  stranger,  without  notice  of  it  ^ven  to  him; 
as  if  a  fiither  covenants  to  stand  seized,  or  devises  to  his  eldest  son, 
upon  condition  that  he  do  such  a  thing ;  the  heir  shall  not  lose  his 
estate  by  the  non-performance  of  the  condition,  without  notice  of  it. 
R.  8  Co.  92.  a.  Frances.    R.  3  Mod.  84.    Vide  post,  (L  9.) 

So,  if  a  condition  be,  to  pay  rent  to  the  lessor  or  his  assigns ; 
the  lessee  shall  not  lose  his  estate  by  non-payment  to  the  bargainee 
of  the  reversion,  without  notice  of  it.  Per  Wray,  S  Leo.  96.  Per 
Poph.  5  Ck>.  lis.  Agreed,  8  Co. 92.  Vide  post,  (O  1,  2.)  Vide 
Copvhold,  rM  4.) 

If  a  eonaition  be,  that  if  his  heir  does  not  pay  rent,  it  shall  be  to 
his  executors,  and  if  they  do  not  pay,  to  his  younger  son;  the  estate 
shall  not  be  forfeited  by  the  non-payment  of  the  executors,  till  notice 
that  the  heir  did  not  pay.     R.  2  Cro.  145. 

When  notice  shall  be  ^ven  of  the  time  of  performing  a  conditioiu 
Vide  ante,  (G  9.) 

How  notice  shall  be  given,  vide  Pleader,  (C  73,  Sec) 

How  request  shall  be  made,  vide  post,  (L  II.) 

(L  9.)  When  not. 

But  ffenerally,  every  one  who  has  an  interest  in  land,  shall  take  no- 
tice at  his  peril  of  acts  done  conceminff  the  same  land ;  and,  therefore, 
the  grantee  or  bargainee  of  the  reversion  shall  distrain  for  rent,  shall 
have  wastes  withoin  notice  to  the  lessee  of  the  assignment.  5  Co. 
113. 

If  a  baili£P  of  a  bishop  collects  rent  of  a  lessee  of  his  predecessor, 
not  warranted  by  st.  1  EI.  19.  among  other  rents,  and  pays  it  to  the 
bishop  ;  this  acceptance  of  the  rent  affirms  the  lease,  without  oth^  no- 
tice.    R.  Cro.  Car.  95.     1  Rol.  476.  1. 15. 

Especially,  where  no  one  is  bound  to  give  notice ;  as  if  a  husband 
seized  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  son 
in  tail,  makes  a  feofiment  with  warranty,  which  bars  the  son,  and 
after  his  deatli  the  wife  joins  with  the  son  in  a  fine ;  the  estate  of  the 
wife  is  forfeited,  without  notice  of  the  feoffinent.  R.  Cro.  Car.  392. 
1  Rol.  856.  1. 25. 

If  a  woman  lessor  marries,  the  lessee  ought  to  take  notice,  and  pay 
his  rent  to  the  husband;  for  if  he  afterward  pays  to  the  wife,  with- 
out his  consent,  he  shall  pay  over  again  to  the  husband.  R.  2  Cro. 
(617.) 

So,  every  one  ought  to  take  notice  of  a  condition,  8cc.  contained 
in  the  same  deed  by  which  he  claims;  as  if  a  devise  be  to  A.  upon 
condition  that  he  do  not  marry  without  consent ;  the  devisee  shall  take 
notice  of  the  condition  at  his  peril ;  for  it  is  limited  in  the  same  con- 
veyance by  whieh  he  claims,  and  no  one  is  bound  to  give  notice.  R. 
Mod.  87.  31 1.     1  Vent  204.    2  Lev.  22.     Vide  infra. 

If 
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-  If  adevisebe  for  charitable  uses,  andif  not  performed,  thai  itshallbe 
to  the  mayor  and  commonalty  of  London^  there  needs  no  notice.  R. 
Cro,  Car.  577. 

Soy  if  a  fine  be  to  the  use  of  A.  in  fee,  but  if  B.  pays  lOs.  before  Mich, 
tohiminfee;  B.dies;  his  heir  shall  teJce  notice  at  his  p^  of  this  con- 
dition.    IL  1  Rol.  469. 1. 25. 

So»  if  a  devise  be  to  an  heir>  upon  condition  that  he  do  not  marry 
under  1000/. ;  he  ought  to  take  notice  of  the  condition^  for  he  takes 
his  estate  by  the  same  will,  and  no  one  is  bound  to  give  notice.  R« 
CSart.  178*  And  there  it  is  said»  that  this  differs  fi'om  the  case  of 
Frances,  8  Co.  92.  where  the  condition  was,  that  he  should  not  hinder 
the  executor  doing  such  an  act,  which  is  named  by  the  will^  and  cannot 
be  known,  without  notice  of  it.     Cart.  172. 

So,  if  a  devise  be  upon  condition,  that  he  do  not  marry  without  con- 
sent,  &c     R.  Ray.  237*    2  Lev.  22.    Vide  supra. 

Tliough  the  devisee  be  an  infant.  R.  1  Mod.  86.  1  Vent  200.  Vide 
Enfimt. 

So,  if  a  condition^  covenant,  or  promise  be  to  do  an  act  to  a 
stranger,  or  upon  paformance  of  an  act  by  a  stranger,  there  needs 
notice ;  for  it  lies  equally  in  the  knowledge  of  the  obligor  and  obligee, 
and  the  obligor  takes  upon  himself  to  do  it;  as  if  a  condition  be  to  pw 
when  A.  marries,  there  needs  no  notice  when  A.  marries.  R.  1  Rot. 
462. 1. 10.  468. 1. 13.    Vide  Pleader,  (C  75.) 

Or,  when  A.  returns  into  the  realm.  R.  2  Cro.  492.  1  RoL  463. 1. 6. 

Or,  when  A.  rides  to  York  five  times  in  five  days.  1  Rol.  463. 
1. 12. 

So,  to  pay,  if  A^does  not  pay.  R.  2  Cro.  684.  R.  1  Rol.  462. 1. 25. 
463.  1.  45.  ^ 

To  pay  so  much  as  A.  shall  name.  R.  2  Bui.  144.  R.Cro.  Car.  133. 
1  Rol.  464. 1. 5. 

To  pay  for  all  the  aqres  above  twenty  so  much  as  measured  by  A. 
R.  1  Rol.  462.  1.  5. 

To  discharge  firom  all  escapes  by  A.     R.  Hob.  14. 

To  stand  to  the  award  of  A.     R.  1  Rol.  464. 1.  40.  468. 1.  7. 

Or,  to  pay  all  arrears  which  shall  be  found  upon  account  before  A. 
8  Co.  92.  b.     1  RqI.  468. 1.  5. 

To  pay  the  costs  which  shall  appear  due  by  his  attorney's  bill.  R« 
1  Rol.  467*  1. 30.     R.  4  Mod.  230. 

To  pay  so  much  as  shall  be  recovered  by  A.     1  Rol.  468. 1. 10. 

So,  if  a  condition,  covenant,  or  promise  be  to  do,  upon  the  per- 
formance of  any  certmn  and  particular  a^t  by  the  obUgee  himself  he 
oi^;fat  to  do  it,  without  notice  by  the  obligee,  that  Uie  act  is  per- 
formed; for  he  takes  it  upon  him  to  do  it  at  his  peril:  as  if  a  con- 
dition be  to  pay  so  much  when  the  obligee  marri^  there  need  not  be 
notice  of  his  marriage.  R.  2  Cro.  102.  228.  Yd.  168.  R.  2  Cro. 
405.  1  Rol.  468. 1. 30.  R.  2  Bui.  254.  R.  3  Bui.  326.  R.  Poph. 
164.  R.  Cro.  Car.  34.  Hut  80.  1  Rol.  463.  1.  20.  Per  Ch.  J. 
1  Sid.  36. 

Or,  when  the  obligee  delivers  a  horse  to  B.  Per  Yel.  1  Rol.  461. 
1.45. 

Or,  comes  to  London,  &c.  Per  Dod.  2  Bui.  145.     R.  1  Rol.  462. 

1.  15. 
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L  15.  Per  Warb.  cont.  Hoh.  68.  ll.  cont  1  BuU  44.  Dub.  Ow. 
108.     Ace  Hut.  80.     1  Rol.  469.  1.  5. 

Or^  becomes  surety  for  his  father.     1  Leo.  105.     R.  2  Cro.  287* 

So»  to  pay  so  much  as  the  obligee  borrows  of  B.  Per  three  J.  1  Bui. 
12.     R.  1  Rol.  467. 1.  50. 

Or,  for  so  many  acres  as  shall  appear  when  they  are  measured,  R. 
2  Cro.  472.  891.     1  Rol.  462. 1.  45.  469. 1.  10.  15. 

Or,  to  pay  so  much  as  he  shall  sell  at  to  B.  R.  2  Cro.  4SS.  1  RoU 
463. L  86. 

To  surrender  to  the  obligee  or  his  assigns  upon  demand ;  he  ought 
to  surrender  to  the  assignee  upon  demand  without  notice  of  the  assign- 
ment.    lU  Poph.  186.     1  Rol.  465. 1.  10. 

To  pay  when  he  delivers  wood  to  B.  to  his  use,  R.  1  Rol.  464. 
L  30. 

So^  to  pay  so  much  as  will  content  him  for  such  a  journey ;  there 
need  not  be  notice  how  much  will  content  him.     R.  1  Leo.  128. 

To  repay  20/.  if  he  dislike  such  land ;  there  need  not  be  notice  that 
he  dislikes  it.     R.  Cro.  £L  834.     1  RoL  464.  L  20. 

To  deliver  com  on  shipboard  at  such  a  port;  there  need  not  be  notice 
when  the  ship  is  ready.     R.  1  Rol.  464, 1.  25. 

To  pay  upon  the  return  of  a  ship  from  Hamburg  to  D.  1  Rol.  469. 
L40. 

So,  if  several  are  bound  by  obligation,  covenant,  &c.  to  do  an  ac^ 
upon  notice  to  them ;  notice  to  one  is  sufficient.    R.  Mo.  555. 

So,  if  an  act  ought  to  be  done  upon  notice  to  B. ;  the  absence  of  B., 
by  which  notice  cannot  be  given,  excuses  notice.     R.  1  Sal.  214. 

When  notice  is  not  necessary  of  a  bye-law,  &c«  Vide  Pleader^ 
(C  75.) 

(L  10.)  In  not  requesting. 

If  a  condition  be,  diat  the  lessee  repair,  and  that  th^  lessor  find 
timber;  the  lessee  ought  to  demand  timber,  and  give  notice  how  much 
will  be  sufficient     R.  1  Rol.  465. 1. 20. 

That  he  inrol  a  deed  in  Guildhall;  the  other  ought  to  request. 
1  Rol.  458.  1.  50. 

That  he  procure  his  apprentice  his  freedom,  if  it  be  requested ;  an 
express  request  is  necessary.     R.  Sal.  585* 

(L  11.)  How  a  request  shall  be  made. 

If  a  condition  be  to  do  upon  request,  the  request  ought  to  be  certaia 
and  express :  and  therefore,  if  a  lessor  ought  to  find  timber  to  the 
lessee  for  repairs,  it  is  not  sufficient  that  the  lessee  demand  timber 
generally,  but  he  ought  to  Dodfy  how  much  is  necessary.^  R.  1  RoL 
465.  1.  20.     Vide  Pleader,  (C  69,  &c.) 

If  a  condition  be  to  surrender  a  copyhold  upon  request;  it  is  not  suf- 
ficient that  he  require  him  to  seal  a  letter  of  attorney  to  make  the  sur- 
render, but  he  ought  expressly  to  require  a  surrender.  R.  1  Rol.  467. 
].  5.    Jon.  814. 

So,  the  request  ought  to  be  to  the  person  himself,  who  ought  to  do 
it. 

And 
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And  thereforey  it  is  not  suffioieiit  to  say,  diat  he  wuld  not  find  hia^ 
and  made  proclamation  in  the  church,  and  at  several  maikets,  to  Bodfy 
his  request.     R:  1  R6L.  448.  L  45. 

But  where  a  condition  is  to  deliver  possesoon  to  the  lessor  or  his 
assigns,  who  assigns  to  two,  a  request  by  one  is  suflBcient.  R.  1  RoL 
428. 1. 10. 

So^  if  a  condition  be  to  make  him  free  of  a  company  at  the  ^d  of 
seven  years,  if  he  be  requested ;  he  ought  to  make  request  the  last  day 
of  the  seven  years  M  a  convenient  time  before  night,  that  the  thing 
amy  be  done.    R.  Sal.  585. 

And  a  request  at  any  place  is  sufficient,  though  the  thing  is  to  be 
perferroed  at  a  certain  place.    Vide  ante^  (G  9.) 

So,  if  a  condition  be  to  do  upon  request,  and  he  is  disabled  to  per- 
fimn,  thore  needs  no  request,  for  it  would  he  in  vain.  R.  6  Co.  21.  a. 
Seittb.  Lnt  306.     Vide  post,  (M  2, 8.) 

(L 12.)  Non-performance  shall  be  excused  by  the  act  of  God. 

So,  the  non-performance  of  a  ONidition  shall  be  excused  by  impossi- 
bility^, or  the  act  of  God,  if  diere  be  no  de&ult  in  the  party.     Vide  ante, 

(^^'^•> 
So,  in  a  promise,  mi  well  as  in  an  obligation  or  condition,  if  the 

party  be  disabled  by  the  act  of  God  before  a  boeach,  he  shall  be  ei&- 

cused :  as  if  a  man  lends  a  horse  to  B.  for  his  use,  who  promises  to 

redeliver  it  upon  request,  and  the  horse  dies  before  request.     R. 

Pal.  5S0. 

(L  IS.)  Non-performance  shall  be  excused  by  act  of  law. 

So,  the  performance  of  a  condition  shall  be  excused  by  an  act  of 
law,  whicli  is  necessary  and  inevitable ;  as  if  a  ccmdition  be,  that  the 
feofl^  pay  so  much  out  of  the  profits  annually  to  charitable  uses ;  if 
he  dies,  and  his  heir  be  in  ward  to  the  king,  the  payment  shaH  be  ex- 
cused; for  it  ought  to  be  out  of  the  profits,  which  are  transferred  by 
act  of  law  to  the  king.     R.  1  Rol.  451.  1.  SO. 

But  if  a  condition  be,  that  he  shall  be  his  attorney  in  all  pleas,  and 
he  is  made  sheriff;  this  does  not  excuse  him.  -  1  Rol.  451. 1.  25. 

If  it  be,  that  he  pay  rent  to  A.  as  long  as  he  enjoys  die  land,  and  he 
surrenders  to  the  obligee.     R.  Mo.  597. 

(L  14.)  But  not  by  the  act  of  a  stranger. 

If  a  condition  be  to  do  a  thing,  and  a  stran^^er  interrupts  him;  diat 
does  not  excuse  the  performance;  as  if  he  disseises  him.     Vide  post, 

(M  5.) 

Or,  recovers  goods  to  be  delivered.     1  Rol.  452.  L  5. 

Or,  imprisons  a  person  who  ought  to  appear.     1  RoL  452. 1.  10.  * 

So,  if  a  condition  be  to  do  a  thing  to  a  stranger,  who  refuses  to  accept 
it;  this  does  not  excuse,  fi)r  he  took  upon  himself  to  do  it.  1  Rol. 
452. 1.  30. 

Or,  to  do  by  direction,  &c.  of  a  stranger.     Lit.  13. 

So,  if  a  condition  be  to  surrender  to  a  stranger ;  a  surrender  to  an- 
other 
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other  pereon,  by  his  request,  is  no  peiformaoce,  for  he  cennot  Tarjthc 
condition.     R.   1  Rol.  457.  L  15. 

Or,  after  recovery,  to  enfeoff  a  stranger ;  and  he  accepts  it  before  the 
recovery.     Semb.  1  RoL  45S.  1. 20. 

(M)  (DQfiat  atsdl  be  a  breach. 

(M  1.)  An  act  contrary  to  the  intent. 

Bat  it  shall  be  a  breach  of  a  condition,  if  the  feoffi>r  or  obligor  acta 
contrary  to  the  very  intent  of  the  condition ;  as,  if  a  condition  be  for 
quiet  enjoyment,  and  the  lessor  enters  upon  him  wrongfoUy.  1  Rol. 
429. 1. 30.  45.  430. 1.  20.  Vide  ante^  (G  12.)  Vide  ante,  (£  —  G 12, 
&c.)     Vide  Chancery,  (2  Q  2,  &c.) 

If  a  condition  be,  that  he  do  not  let  a  shop-yard,  or  other  thing  ap- 
pertaining to  a  house,  to  such  a  one  as  sells  coals;  and  he  lets  the  whole 
house.     1  Rol.  427.  1. 35. 

That  he  do  not  interrupt  in  an  o£Sce;  If  a  new  o£Soer  be  made^  who 
ousts  him,  yet  if  the  obligor  also  internipto,  it  is  a  breach.  R.  1  Rol. 
453.  L  5.  '^ 

That  he  do  not  make  debate  about  an  administration ;  and  he  causes 
him  to  be  dted  upon  it.     1  Rol.  434. 1. 2. 

That  he  do  no  waste;  and  he  permits  waste.  1  Rol.  428. 1.20. 
Cont.  per  three  J.     1  Rol.  428. 1.  30. 

That  he  do  not  asngn ;  and  be  assigns  in  equity.    R.  Ray.  460. 

^f  a  condition  be>  that  he  enjoy  without  the  interruption  of  any;  a 
prosecution  in  a  court  of  equity  is  a  breach.  R.  Ray.  371*  Per  Dy. 
cont.  3  Leo.  71> , 

That  he  permits  htm  to  reap*  corn :  a  prohibition  by  parol  is  a  breach. 
Ray.  371. 

If  a  condition  be,  that  the  heir  do  not  disturb  by  suit  or  otherwise, 
if  he  enters  upon  him  it  will  be  a  breach.     2  Mod.  7. 

So^  if  a  condition  be,  that  he  instruct  him  as  his  apprentice  in  chirur- 
gery^  and  maintain  and  employ  him  in  domo  ei  in  servitio,  for  so  many 
years:  if  he  sends  him  to  the  Indies  with  expert  chirurffeons  for  his 
better  instruction,  it  will  be  a  breach.  R.  1  Rol.  427.  1.  50.  Hob. 
134. 

Otherwise,  if  he  sends  him  several  joumies^  within  the  kingdom, 
where  he  returns  after  the  cure  performed.  1  Rol.  445. 1. 12.  Hob. 
134. 

Or,  if  he  sends  him  out  of  the  kingdom,  when  the  nature  of  the  ser* 
vice  requires  it;  as  if  he  was  apprentice  to  a  merchant  or  sailor.  1  Rol* 
428. 1.  5.  445. 1.  15.     Hob.  135. 

If  a  condition  be,  that  he  do  not  devise  a  term  for  years  to  A.  pnd 
he  devises  it,  but  his  executor  does  not  assent ;  yet  it  shall  be  a  breach, 
for  he  did  all  that  was  in  him.  to  devise  it.  Per  three  J.  1  Rol.  428. 
L  45.     2  Cro.  75. 

So,  if  he  devises  it  to  his  executor  for  payment  of  debts ;  though  his 
executor  would  have  it  without  a  devise.     1  Rol.  428. 1.  52. 

So,  if  a  condition  be,  that  he  doth  not  alien  a  term ;  and  he  deviisef 
it  to  his  executor.     R.  1  Rol.  429. 1.  5. 

That  he  do  not  griuit  a  reversion  without  licence :  and  he  grants,  but 
the  lessee  does  not  attorn.     Per  three  J.    1  Rol.  429. 1.  10. 

That 
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That  he  do  not  assign  so  that  it  comes  to  A.^  and  he  assigns  to  B. ; 
for  he  puts  it  in  the  power  of  B.  to  assign  to  A.     R.  1  Rol.  429. 1.  15. 

That  the  lessee  or  his  assigns  do  not  alien ;  and  the  executrix  of  the 
lessee  takes  husband,  who  akens.     Semb.  Dy.  6.  b« 

(M  2.)  By  a  disability  to  perform. 

So,  a  condition  shall  be  broken,  if  the  party  has  disabled  himself  to 
perform  it:  as  if  a  condition  be  to  enfeoff  the  feofibr,  and  he  enfeofis  a 
stranger.    Lit.  s.  S55.     1  Rol.  447. 1. 40. 

Or,  makes  an  estate  in  tail,  or  for  life,  to  a  stranger.    Lit.  s.  S55.. 

Or,  enters  into  religion.     Co.  L.  221.  b. 

Or,  suffers  a  recovery  against  him  by  default.  Co.  L.  222.  b.  if  ex* 
ecution  be  sued  upon  it.     1  Rol.  447*  u  45. 

Or,  a  real  discovery  be  against  him,  and  execution  thereupon.  1 
RoL  448. 1.  25. 

(M  3.)  Or  to  perform  in  the  same  plight. 

So^  if  he  be  disabled  to  perform  in  the  same  plight  and  condition 
that  it  was  when  the  condition  was  crefited.    Co.  L.  221.  a. 

As,  if  a  condition  be  to  enfeoff,  and  he  leases  for  years  to  another. 
Lit.  s.  SB6.    R.  1  Co.  25.  b. 

Though  the  lease  be  to  commence  inJiOuro.  Co.  L.  221.  a.  R. 
SCo.59. 

Though  it  be  only  a  possibility  of  a  charge  in  JiUuro.  Co.  L. 
221.  b. 

So,  if  he  takes  a  wife:  for  she  will  be  thereby  entitled  to  dower,  if 
she  survives.     Lit.  s.  857* 

So^  if  a  woman  takes  husband.     Semb.  ^ard.  463. 

So,  if  he  grants  a  rent-charge  out  of  the  land.  Co.  L.  221.  b.  222. 
1  Rol.  447. 1. 50. 

Or,  acknowledges  a  statute  or  reccmiizance.     Co.  L.  222.  a. 

Or,  a  judgment  be  against  him.     ibid. 

So,  if  a  condition  be,  that  he  re-enfeoff  during  his  life,  and  he  dies ; 
the  condition  is  broken.     Co.  L.  222.  b. 

That  he  re-grant  an  advowson,  and  before  he  does  it  the  church  be- 
comes void;  the  condition  is  broken.  Co.  L.  222.  b.  Vide  ante, 
(G5.) 

If  a  condition  be,  that  he  deliver  an  obligation,  and  he  sues  and  re- 
covers upon  it,  and  then  delivers  it ;  it  shall  be  a  breach  of  the  con- 
dition, for  it  ouffht  to  be  delivered  in  the  same  plight  as  it  was  at  the 
time  of  the  condition  created.     R.  1  RoL  447.  L  SO. 

Or,  that  he  cancel  a  statute,  recognizance,  &c.  and  he  extends  it,  and 
then  cancels  it.    R.  Ray.  25.     1  Sid.  48. 

And  if,  before  the  condition  broken,  the  other  ought  to  do  the  first 
act,  he  need  not  do  it,  when  the  party  has  disabled  himself  to  perform 
the  condition ;  as  if  the  obligor  ought  to  make  a  new  lease  upon  a  sur- 
render of  the  old ; .  if  he  levies  a  fine  by  which  he  cannot  make  a  new 
lease,  the  condition  is  broken,  though  the  other  does  not  surrender. 
R.  5  Co.  21.     Cro.  El.  450.  479.    A^ide  ante,  (L  1 1.) 

(M4.)  Though 
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(M  4.)  Though  the  disabilitjr  be  afterwards  removed. 

And  if  a  feoiSee,  &c«  be  9t  any  time  disabled  by  himself  to  perform : 
the  condition  shall  be  broken^  though  the  disabdity  be  afterwlEirds  re- 
moved, and  the  feofibr  may  re»enter  after  the  removal ;  as  if  after  a 
feoffinent  to  a  stronger  the  feoffee  takes  back  an  estate  to  him  and  his 
heirs,  the  (eothr  may  enter  for  the  condition  broken.  Co,  L.  22L  b. 
]  Bol.  448.  B. 

So,  if  the  feoffee  enters  into  reli^qn^  and  is  deraigned  before  the  day 
Iimiteid  for  performance  of  the  condition.    Co.  L.  28 1  •  b. 

Or,  the  wife  dies.     Ibid. 

Or,  a  rent^cbarge  determines.     Ca  L.  222.  a. 

Or,  the  grantee  chuses  to  have  a  writ  of  annuity :  by  reason  of  which 
the  land  was  never  charged.    Ibid. 

But  if  a  disability  on  the  part  of  a  feoflfor  be  removed  before  the 
time  of  performance,  the  condition  may  afterwards  be  well  per- 
formed ;  as  if  a  condition  be  to  pav  so  much  to  the  feoflbr  or  his 
heirs,  before  such  a  day ;  if  the  feoffor  be  attainted  for  treason  or  fe- 
lony, but  b^ore  the  day  the  heir  is  testared»  it  ought  to  be  paid.  Co. 
L.  221.b. 

(M  5.)  What  shall  not  be  a  disability. 

But  if  a  condition  be  to  enfeoff,  and  the  feofiee  be  disseised;  this  is 
no  disability,  nor  breach  of  the  condition,  for  he  may  enter  upon  the 
disseisor,  and  make  the  feoffinent     1  RoL  453. 1*  40. 

So,  if  he  be  disseised  by  the  feoffi>r  or  obligee  himfelf.     Ibid. 

ISk),  if  during  the  disseisin  the  feoffee  takes  a  wife^  acknowledges  a 
statute,  or  recognizance,  &c.  which  dies,  or  is  discharged,  and  then  he 
re-enters ;  the  condition  is  not  broken,  for  there  never  was  any  possi- 
bility of  charge  upon  the  land.    Ca  L.  ^22.  a.     R.  2  Co.  60. 

So,  if  joint-tenants  are  bound,  with  condition  to  convey,  &c.  and  one 
takes  a  wife;  for  she  has  no  title  of  dower,  if  her  husband  does  not 
survive.     Hard.  463. 

So,  if  a  condition  be,  not  to  permit  a  whore  in  his  house  after  warn- 
ing; and  he  warns  suck  a  woman,  but  afterwards  commands  her  to 
stay,  this  command  does  not  disable  the  removal,  and  therefore  does  not 
excuse  the  breadi.     1  Rol.  454. 1.  25.     8  Co.  91.  b. 

If  the  feoffee  be  disseised  by  the  obligee  or  feoffor  himself,  and  he 
does  not  enter  and  make  the  feoffinent  within  the  time  limited :  it  will 
be  a  breach. 

So,  if  a  condition  be,  that  the  lessee  shall  drain  off  water  before  such 
a  day,  and  the  lessor  enters, and  continues  in  possession  till  the  day;  it 
will  be  a  breach.     R.  I  Rol.  45S.  1.  45* 

(N)  rn^nt  »j)n\l  not  te  a  breacf). 

But  if  a.  condition  be,  thatihe  permit  the  .executor  to  take  goods :  a 
verbal  denial  is  no  breadi,  but  there  ought  :to  be  some  act,  as  resistance^ 
■hutting  up  the  house,  &c.     R.  8  Co.  91.     1  BLdi.  430. 1. 50.  . 

If  it  be,  that  he  do  not  molest,  vex,  .&c.  any  copyholder  paying  hia 
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;  an  entiy  upon  him  to  beat  him  is  no  breach,  if  he  do  not 
omt  him  of  his  copyhold.     R.  Cro.  L.  421.   Mo.  402. 
^de  ante^  (M  U» 

(0)  CQbo  Btiall  ta&e  aUttantage  of  a  connition  bro&en. 

(O  1.)  By  the  common  law. 

If  a  conditioQ  in  dead  be  broken,  none  shall  take  advantage  of  it  by 
re-entry,  but  the  ieoflbr  or  his  heirs;  for  a  re-entry  cannot  be  reserved 
or  given  but  to  the  feoffixr,  donor,  lessor,  or  bis  heirs.    Lit.  s.  347* 

[A  right  of  entty  always  mipposea  an  estate;  and  if  an  estate  is 
grsnted  to  a  man,  reserving  rent,  and  in  de&uU  of  payment,  right  of 
eotiy  Is  granted  to  a  stranffec^  it  is  void.    S  Atkins,  1 34-    Edam  supra.] 

And  It  may  be  reservea  to  the  heir^  where  the  feoffor  himsdf  cannot 
tske  advantage  of  it:    Ck>.  In  214,  b.        « 

And  a  guaraian  in  chi  valiy,  or  socage,  may  enter  in.  right  of  the  heir. 
Go.  L.  215.  b. 

So,  if  a  condition  to  an  estate  by  a  corporation  be  broken,  the  suc- 
cessor flMiy  take  advantage  of  it.     Co.  L.  214.  b.    B*  Mo.  62^ 

So,  the  king  may  enter  in  right  of  an  infimtin  his  wardship.  1  Rol. 
47S.1.  47.  50. 

8o^  if  it  be  annexed  to  a  term  for  years,  the  executor  or  admini- 
stnitor  may.    Co.  L.  214.  b. 

So,  an  heir,  successor,  &c.  may  take  advantage  of  a  condition  in  deed 
broken  in  the  time  of  his  ancestor^  predecessor,  or  in  vacation.  R.  Mo.  52. 

But,  by  the  common  law,  the  assi^ee  or  grantee  of  a  reversion  could 
not  enter  for  a  condition  broken;  tor  to  prevent  all  maintenance,  &c. 
die  common  law  did  not  allow  the  assignment  of  a  chose  in  action,  or  of 
a  title  to  entiy,  or  re-entry.     Ca  Xi.  214. 

So,  for  a  condition  broken  upon  aleaseby  ceshn/quemef  the  feoffees 
coold  not  enter,  though  th^  are  privy  in  estate.     Co.  L.  215.  a. 

Nor  the  lord  by  es^eat*    Lit  s.  348. 

Nor  any  assignee  in  deed,  or  in  law.    Co.  L.  215.  b. 

Nor  a  person  in  remainder.     1  Rol.  473. 1.  44. 

Yet,  by  the  common  law,  if  a  condition  in  law  annexed  to  have  estate 
is  hrdcen;  the  assignee  of  the  revenian  shidl  have  advantage  of  it;  as, 
if  lessee  for  life  conHnifn  &  forfeiture.     Co.  L.  215.  a. 

So,  the  lord  W  escheat,  and  every  ooe  who  has  the  Iand,Tor  abroach 
in  hb  time.    Ibid. 

Sq^  if  by  a4xmdition  broken,  the  estate  ceases  without  entry,  the 
ssoonee  shall  have  advantage  of  it:  as,  if  a  lease  for  years  be,  upo^ 
conSitieiiy  that  if  such  a  thing  be  done,  it  shall  be  void ;  for  by  breach 
of  the  ooadition  it  is  absolutely  determined.  Co.  L.  214.  b.  1  Rol. 
478. 1.  5^ 

Odierwise»  if  a  lease  for  life^  &c  be^  upon  condition^  to  be  void  for 
non-perfmnanpe ;  for,  notwithstandmg  thpse  words^  an  estate  of  free- 
hold will  not  oease  wiUiont  entry.    Co.  L.  21^.  b* 

Or,  if  a  lease  for  years  be  up<m  condition,  that  if  such  a  thiiLg  be 
doK,  ^  lesaor  shall  re-enter :  the  grantee  of  the  reversion  shall  not 
have  advaataM  of  it,  fsx  he  cannot  enter.    Co.  L.  215.  a. 

If  a  Umitawm  be  annexed  to  an  estate,  the  grantee  of  the  reversion 
ihdl  take  advantage  of  it:  for  the  estate  determines  ipso  facto  without 
tatry.    Co.L.914.b. 
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So,  none  can  enter  for  a  condition  broken^  as  bailiff  to  aiiotbe^ 
without  his  command.     R.  Mo.  52. 

[An  entry  by  a  stranger  without  authority  is  good,  if  it  beasfsehted  to 
afterwards,  and  will  support  ejectment,  if  the  assent  be  before  the  de- 
mise in  the  declaration.    2  Str.  1128.     Vide  supra.] 

(O  2.)  By  the  stat.  32  H.  8.  34. 

And  now  by  the  st.  32  H.  8.  34.  a  grantee  from  the  kii^  of  any  r^e^ 
Tersion^  &c.  and  all  other  grantees  or  assignees^  &c*  their  heirs,  exe- 
cutors, administrators,  and  assigns,  shall  have  like  advantage  against 
lessee,  &c.  by  entry,  &c.  as  the  lessors  or  grantors  themsdves. 

And  therefore,  every  grantee  of  a  reversion  by  the  king,  or  a  com- 
mon person,  shall  take  aavantage,  by  this  statute,  of  a  condition  broken. 
Co.  L.  215.  a. 

So,  an  assignee  of  the  king^s  successor,  though  the  king  only  be 
named.     Ibid. 

So,  a  grantee  of  the  reversion  by  bai'gain  and  sale  inroUed,  though 
he  is  not  in  from  the  bargainor  in  the  per,  but  in  the  jiost  by  ^e 
Stat  of  uses,  yet  he  is  an  assignee  within  the  stat  for  he  claims  by  the 
bargainor.    Co.  L.  215.  a.    8  Co.  62.  b.     R.  Mo.  98.    4  Leo.  29. 

So,  if  a  reversion  be  granted  to  the  use  of  another.    Co.  L.  215.  b. 

So,  a  grantee  of  a  reversion  only  for  life  or  years,  shall  take  advan- 
tage of  a  condition.     Co.  L.  215.  a. 

So^  if  a  devise  be  for  years,  rendering  rent,  upon  condition,  and  by 
the  same  will  the  inheritance  is  devised  to  A.  and  his  heirs ;  A.  shafl 
have  the  reversion,  and  shall  take  advantage  of  the  condition,  though 
it  was  not  a  reversion  in  the  devisor.     R.  2  Leo.  33. 

So,  if  a  bargainee  of  a  reversion,  before  attornment,  conveys  to  Bw 
to  whom  the  lessee  attorns;  B.  shall  take  advantage  of  a  condition^ 
thou^  his  grantor  could  not  for  want  of  attornment.  R.  5  Co.  112.  b* 
Cro.  El.  8SS. 

So,  an  assignee  of  an  assignee  in  perpehaam.    4  Leo.  29. 

But  an  assignee  of  a  reversion  by  bargain  and  sale,  by  grant,  feoff- 
ment, or  fine/  shall  not  take  advantage  of  a  condition  broken,  before 
notice  of  the  assignment     Co.  L.  215.  a.  b.    Vide  ante,  (L  8.) 

And  by  the  st  32  H.  8.  34*.  an  assignee  of  a  reversion  shall  not  take 
advantage  of  a  condition  annexed  to  an  estate-tail :  for  the  statute 
speaks  only  of  lessees.    Co.  L.  215.  a. 

So,  a  lord  by  escheat,  who  claims  only  by  act  of  law,  shall  not  be 
an  assignee  witidn  this  stat  to  take  advantage  of  a  condition  bi^ken. 
Ca  L.  215.  b. 

Nor  a  lord  of  a  viHein :  nor  he  who  enters  for  mortmain.    Ibid* . 

So,  an  assignee  of  part  of  a  reversion  shall  not  take  advantage  of  a 
condition:  as,  if  a  lease  be  of  three  acres  upon  condition;  the  assignee 
of  the  reversion  of  two'  acres  shall  not  enter  if  the  condition  be  broken  ; 
for  the  condition  being  entire,  cannot  be  a|^itioned  by  the  act  of  the 
parties,  but  shall  be  destroyed.  Co.  L.  215.  a.  R.  £^.  309.  5  Co« 
55.  b.  1  Rol.  472. 1.  35«  R.  Mo.  98.  R.  Cro.  El.  833.  4  Leo.  .27. 
Videpostj  (Q).  , 

Otherwise  in  the  eitse  of  the  king:  for  the  king  shall  haveadvantage 
of  the  breach.    Co.  L.  215.  a.    Dub.  Mo.  204.     R.  5  Co.  56.  a. 

So,  a  condition  may  be  apportioned  by  act  of  law:.,  as,  if  a  man 
makes  a  least  of  two  acres,  one  of  the  nature  of  borough-english,  the 

other 
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aker  at  oommon  law^  upon  condition,  and  dies,  having  two  sons;  each 
may  enter  (HI  a  breach,  into  his  acre*     Co.  L.  215.  a.     Dy.809. 

So,  it  may  be  iq^rtioned,  by  the  wrong  and  act  of  the  lessee. ,  Co. 
L.  215.  a. 

Soi,  an  assi^ee  of  a  reversion  shall  not  take  advantage  of  a  breach 
vf  every  condition^  but  only  of  a  condition  for  payment  of  rent,  for  not 
doing  waste,  or  other  matter  of  like  nature;  for  though  the  stat.  speaks 
of  (other  forfeiture),  it  shall  be  understood  only  of  other  forfeiture  of 
the  same  nature.     Co.  L.  215.  b. 

As,  of  a  condition  to  do  a  thing  incident  to  reversion,  as  payment  of 
lent  is.    Ibid. 

Or,  to  deduct  out  of  a  rent-charge  if  he  be  disturbed.    -I  Mod.  82. 

Or,  for  the  benefit  of  the  estate^  as  is  the  not  doing  waste.  Co.  L. 
215.  b. 

So,  is  a  condition  for  repairing  houses,  fences,  &c    Ibid. 

For  preserving  the  wood.    Ibid. 

But  an  assignee  shall  not  take  advantage  of  a  condition  for  payment 
of  a  sum  in  gross.     Ibid. 

Or^  for  d^very  of  com,  wood,  &c.     Ibid. 

Or,  of  a  conditiout  that*  the  lessee  shall  not  assign  without  licence. 
Semb.  Ray.  250. 

(0  3.)  How  he  shall  enter  for  a  condition  broken, — ^Where 

an  entry  is  given  till  satisfied. 

A  condition  to  a  feoffinent,  &c.  may  give  an  entry  generally,  or  a  spe- 
cial entry ;  as,  till  he  be  satisfied,  &c  (/) 

If  a  condition  be,  that  he  shall  enter  and  hold  the  lapd  till  he  be 
satisfied ;  be  shall  have  the  land  only  in  nature  of  a  distress.  Lit. 
a.  827. 

If  a  condition  be,  that  he  shall  have  the  land  till  he  be  thereof 
sadsfiedy  or  words  which  are  tantamount;  the  profits  of  the  land  shall 
be  m  part  of  satisfaction.     Co.  L.  !20S.  a. 

But  where  a  condition  is,  that  he  shall  have  the  land  till  he  be  satis- 
fied the  rent  to  be  paid,  without  sayins  thereof,  or  to  the  same  eflfect : 
the  profits  do  not  go  in  satisfaction,  but  snail  be  taken  to  his  own  use^  as 
a  penahy  to  enforce  the  payment.    Ibid. 

If  the  profits  are  in  part  of  the  satisfiu:tion :  when  the  rent  is  satisfied 
by  perception  of  the  profits,  tiie  feofiee  may  re-enter.     Co.  L.  208. 

Or,  if  the  rent  be  satisfied  in  part  by  perception  of  profits,  and  in 

(t)  1.  A  proviso  in  a  lease,  to  enter  for  a  condition  broken,  can  only  operate  du- 
liag  the  term.  9  Wils.  187.  —  9.  It  is  a  rule,  in  the  construction  of  contracts,  to 
adliere  literally  to  the  expressions  which  the  parties  have  used,  unless  there  can  be* 
•sen  a  dedsiTe  reason  for  departing  from  them,  rather  than  to  proceed  on  an  intention 
aot  ciptcsscd,  and  tq  be  formed  only  from  conjecture.  The  court  must  be  perfectly 
Mtisfied  of  the  intendon  of  the  parues,  before  they  will  swerve  from  this  rule,  since 
where  there  b  room  for  opponte  conjectures  as  to  the  intent,  it  is  impoftdble  to  de- 
cide. Henee,  where  a  proviso  was  inserted  in  a  lease,  **  that  if  all  or  any  of  the 
eoveoants  hereinafter  contained  on  the  part  of  the  lessee  shall  be  broken,  it  shall  be 
Wwfiil  for  the  lessor  to  re-enter;"  and  as  it  happened,  there  where  covenanu  on  tha 
kmo^tptirt^efrre^  but  none  ajfler  the  proviso;  held,  that  the  word  **  hereinafter^* 
«oold  not  be  rnected  As  the  proviso  stood,  it  was  nugatory;  from  which  the  infe- 
rence was,  that  the  parties  meant "  herdubcfore*'  instead  of  **  hereinafter".  Opposed 
to  this  was  the  conjecture,  tbi^t  th^*  might  have  originally  intended  to  have  introdu- 
Md  fiiither  covenants  fay  tha  lessee.    4  M.  &  S.  165. 

Ki  pare 
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part  by  payment,  or  by  tender  and  refosal,  whidi  amoimt  to  payment. 
Co.  L.  ^03.  a. 

Ifthe  profits  go  in  satisfiu^tion^  durinip  his  peroq>ti(m  of  them,  he  shall 
not  have  debt  for  the  rent  in  arrear.    ibid. 


So,  if  they  do  not  so  in  satisfaction,  where  the  estate,  to  which  the 
condition  was  annexed,  was  for  life,  &c. ;  for  the  freehold  eoDtumaa  in 
lessee  for  life|  and  then  debt  does  not  lie  for  the  rent.    Ibid. 

If  he,  who  enters  till  satisfied  by  the  profits,  be  interrupted  in  the 
perception  of  the  profits  by  the  act  of  God,  as  by  wildfire^  an  inunda- 
tion of  the  sea,  &c.  which  happens  without  his  default ;  he  shall  (be- 
yond the  time  in  which  he  might  have  been  satisfied  if  diere  had  been 
no  interruption)  hold  till  he  be  satisfied.     R.  4  Co.  82.  b. 

So,  if  he  be  interrupted  by  the  feoflfee  himself,  he  may  hold  ofetf  or 
take  his  remedy  by  action  against  him :  for  he  shall  not  have  advantage 
of  his  own  wrong.    R.  4  Co.  82. 

But  where  he  is  prevented  by  his  own  n^ligence  or  default,  as  by 
die  entry  of  a  stranger,  by  enemies  of  the  king,  by  ignorance  of  the  con- 
dition, &c.  he  shall  not  take  the  profits  beyono  the  time  in  which  he 
miffht  be  satified.    R.  4  Co.  8£.     Sir  And.  Corbet. 

If  rent  be  granted  with  a  condition,  that  if  it  be  in  arrear,  the  grantee^ 
his  heirs  and  assigns,  may  enter  and  hold  the  land  till  sadsfied  by  the 
profits:  the  assignee  may  enter  and  hold  till  satisfisiction.   R.  1  Sand.  112. 

And  the  grant  is  good,  though  the  deed  be  not  inrolled ;  for  this  un- 
certain interest  may  attend  a  certain  and  fixed  estate.  R.  1  Sand.  112. 
1  Sid.  344. 

So  if  the  grant  be  by  deed  with  a  covenant  to  levy  a  fine,  which  is 
levied  of  the  land  accordingly ;  the  assignee  of  the  rent  shall  take  ad- 
vantage of  the  condition,  whidi  shall  be  transferred  with  the  rent,  though 
it  was  only  a  possibility.  R.  2  Rol.  48. 1.  45. 
^  But  if  a  man  purchases  the  manor  of  D.  and  has  other  land  con- 
veyed as  a  collateral  security,  to  the  use  of  the  vendor  and  his  heirs  till 
the  purchaser  be  evicted  by  his  wife,  and  then  to  the  use  of  the  pur- 
chaser, his  heirs  and  assigns,  till  satisfied  the  damage  had  by  such 
evic^n;  if  he  assigns  the  manor  of  D.,  the  assi^ee,  being  evicted, 
cannot  enter  into  the  other  land :  for  the  use  bemg  condngent^  was 
not  assignable  before  it  happened.     R.  2  Rol.  49. 1. 5.  (m) 


(O  4.)  Wliat  interest  he  has. 

He  who  enters,  has  on^  the  pernancy  of  the  profits  till  satisfied,  and 
no  certain  interest  ^  for  the  freenold  continues  in  the  feofiee^  Sec.  Co. 
L.  208.  a. 

Though  the  condition  be,  that  the  feoffor,  his  heirs  and  assigns,  enter, 
&c.     R.  1  &md.  112.     1  Sid.  844.     Ray.  136.  158. 

t 

(si)  1.  An  underlease  is  not  an  assl^nnient  to  the  eilbct  of  working  a  forfieitnre 
under  ajproviso  not  to  assign.  DougL  57.  1S4. — fi.  If  a  lease  eontafai  a  pnmMV 
making  it  void,  if  the  lessee  alien  wi^out  licence,  an  assignment  by  operation  of  iaw^ 
such  as  bjr  the  sheriil^  under  a  bond  4de  execution,  will  not  amount  to  a  fbrfeitwe; 
ucMi,  where  the  execution  is  In  fraud  of  the  covenant,  as  where  the  lessee  givas  a 
warnmt  of  attorney  to  confess  judj^ent  to  a  creator,  for  the  express  porpoee  of 
eoahliqg  such  creditor  to  take  the  lease  in  execution  under  the  judgment,  a  T.  It. 
S7. 30a— 5.  If  a  tenant  gives  his  creditor  the  power  of  divesting  his  estate^  a  subse 
^[uent  disposition,  thou^  at  the  time  under  legid  process,  must  be  eonsiderad  at  with 
his  consent,  so  as  to  avoid  his  estate,  held  upop  the  oooditi^  that  he  docs  not  vohm^ 
tMiey  diipose  of  it.    S  East,  481. 

And 
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And  if  he  enters,  his  interest  goes  to  his  executors.  R.  1  Sid.  82S. 
363.  344>  5.     D.  Ai.  45. 

But  he  who  enters^  may  maintain  an  ejectment;  for  he  has  an  interest 
Co  make  a  lease  for  trial  of  the  title.     R.  1  Sid.  S45.     I  Saund.  1 12. 

(O  5.)  Where  this  entry  is  general. 

If  a  condition  upon  a  feofiment  or  other  estate  of  freehold,  be^  that 
for  non-performance  the  feofibr,  &C  shall  enter;  if  the  condition  be 
broken,  the  estate  is  not  defeated,  generally,  till  entry  or  claim :  and 
therefore,  if  he  can,  he  ought  to  make  an  actual  entry*    Co.  L.  218.  a. 

And  if  the  estate  lies  in  grant,  as  an  advowson,  rent,  reversion,  &c. 
he  ought  to  make  a  lawful  chum.     Co.  L.  218.  a. 

So  thouffh  the  condition  be,  that  for  non-performance  the  estate  shall 
be  absolutely  void ;  for  an  estate  of  freehold  cannot  regularly  cease^ 
without  entry  or  claim.     Co.  L.  218.  a.     2  Co.  50.     f  And.  8. 

So  though  the  condition  be  upon  a  bargain  and  sale,  which  passes 
only  an  use,  which  miffht  cease  at  the  common  law  without  a  claim ;  for 
now,  by  st.  27  H.  8.  the  possession  is  executed.     R.  2  Co.  53.  b. 

Yet  in  case  of  necessity,  there  need  not  be  an  entiy  or  claim :  and 
therefore,  if  a  lease  be  for  five  vears,  upon  condition,  that  if  the  lessee 
within  two  years  pays  20L  he  snail  have  the  fee,  and  livery  is  made,^y 
which  the  lessee  has  a  fee  conditional :  if  he  does  not  pay,  the  fee 
shall  be  revested  without  entry,  for  he  cannot  enter  during  the  term. 
Lit.  8. 350. 

So  if  a  rent  be  granted  out  of  hb  land,  upon  condition ;  if  the  con- 
dition be  broken  ute  rent  shall  be  extinct,  without  claim,  for  he  need 
not  chum  upon  the  land  which  he  has  in  his  own  possession.  Co. 
L.  218.  a. 

So  if  a  feoflSnent  be  upon  condition,  and  before  the  time  of  perform- 
ance, the  feoflfee  leases  for  years  to  the  feoffor,  and  then  the  condition 
is  broken^  the  feoffor^  being  in  possession,  cannot  enter.    Ibid. 

So  if  a  covenant  be  to  stand  6eiaed  to  the  use  of  himself  for  life^ 
remainder  over  with  power  of  revocation:  if  he  revokes,  there  needs 
no  entry  or  claim.     Co.  L.  218.  b.     R.  1  Co.  174. 

By  whom  entry  may  be  made,  vide  Claim,  (B  2.) 

rO  6.)  He  shall  be  in  his  first  estate. 

He  yAko  enters  for  a  condition  broken,  regularly  shall  have  the  land 
in  his  first  estate.     Co.  L.  202.  a.     1  Rol.  474. 1, 17- 

And  ther^ore,  if  tenant  for  life  makes  a  feoffiaent,  and  enters  for  the 
condition  broken,  he  shall  be  seised  for  life,  the  reversion  as  before. 
1  Rol.  474.  L  27. 

So  if  he  enfeofi  him  in  reversion,  upon  condition.    1  RoL  174. 1.  SO. 

So  if  a  man  grants,  or  devises  for  life^  upon  condition,  remainder 
over,  if  it  be  a  good  condition,  the  entry  for  the  condition  broken  will 
destroy  the  remainder.  1  Rol.  474.  1.  40.  45.  Cont  Dy.  127.  Ace. 
29  Ass.  17.    R.  aoc  10  Co.  41.  b.     1  Rol.  472.  1. 40.  45. 

And  therefore,  a  cocuiition  annexed  to  an  estate  for  life,  where  a  re- 
mainder over  is  limited,  shdl  be  taken  as  a  limitaticHi.   Vide  pos^  ^T). 

But  otherwise  mil  it  be  in  a  case  of  Yieoessity  t  as,  if  a  man  seized 
in  right  of  his  wife,  makes  a  feoflinent  upon  condition,  and  his  heir 
enters  for  the  condition  broken,  his  estate  immediately  ceases,  and  shall 
be  vested  m  the  wife.    Co.  L.  202.  a. 

K3  If 
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Vcestwf  que  use  made  a  feoffinent  before  at.  27  H*  8.  upon  condition ; 
and  entered  for  a  breach  after  the  stat  be  would  be  seized  of  the  estate^ 
whereas  before  he  had  only  the  use.     Co.  L.  202.  a. 

'  If  tenant  in  special  tail  enfeoff  upon  condition,  and  his  wife  dies, 
and  then  he  enters  for  a  breach;  he  shall  be  only  tenant  in  tail  after 
possibility.     Co.  L.  202.  b. 

So  he  shall  not  have  it  in  his  first  estate  as  to  collateral  qualities :  as, 
if  tenant  by  homage  ancestrel  makes  a  feoffment  upon  condition,  and 
enters  for  a  breach,  he  shall  not  hold  afterwards  by  homage  ancestrel, 
for  the  prescription  was  interrupted.     Ibid. 

So  if  a  copyhold  escheats,  and  the  lord  makes  a  feofiinent  of  it  upon 
condition^  and  enters  for  the  breach.     Ibid. 

If  tenant  for  life  makes  a  feoffment,  and  enters  for  the  condition 
broken,  it  shall  be  subject  to  a  forfeiture.     Ibid. 

So  if  a  grantee  of  a  ward  by  the  king  grants  to  the  ward  himself 
for  1200/.  to  be  paid  at  his  fidl  age,  his  wardship  and  marriage  for  ever, 
upon  condition,  that  if  he  dies  within  age  or  before  the  1200/.  paid, 
the  grant  shall  be  void;  if  he  dies  within  age,  the  wardship  and  mar- 
riage are  not  revested.     R.  Sav.  79,  80. 

£ntry  for  a  condition  broken  defeats  the  estate,  to  which  the  con* 
dition  was  annexed,  to  all  intents :  and  therefore,  if  the  feoffee  upon 
tondition  dies^  and  then  the  feoffor  enters  for  the  condition  broken,  the 
wife  of  the  feofiee  shall  not  be  endowed.     1  Rol.  474.  1.  10. 

(P)  (IBfiat  nMl  be  a  DtierpeniBraHon. 

If  after  a  condition  broken  annexed  to  an  estate  of  freehold,  and 
notice  of  it,  the  feoffors  accept  the  rent  due  at  a  subsequent  day ;  it 
shall  be  a  dispensation  of  the  forfeiture,  for  he  allows  the  estate  to  have 
continuance.  Co.L.211.b.  Per  three  J.  Cro.  El.  553.  572.  Vide 
Copyhold,  (M  8.)    Vide  Forfeiture,  (A  11,  12.) 

So  if  a  condition  upon  a  lease  for  years  be,  for  non-pajnnent  of  rent 
to  re-enter,  the  acceptance  of  rent  at  a  subsequent  day  is  a  dispensation. 
Cro.  El.  553.  572. 

So  if  he  restrains,  or  brings  an  assize  for  rent  due  at  the  same  day, 
or  a  subsequent  day.     Co.  L.  21 1.  b.     1  Rol.  475. 1.  25- 

Or  for  rent  incurred  at  a  day  precedent:  ^for  he  affirms  the  estate  to 
have  continuance.     1  Rol.  475. 1.  SO. 

So  if  a  condition  be  that  he  shall  not  assign,  accq)tance  of  rent  from 
the  assignee  will  be  a  dispensation.    R.  2  Gro.  398. 

If  it  be  alleged,  that  he  knew  it,  it  is  sufficient;  for  he  had  not  notice, 
it  shall  come  of  die  other  part     R.  2  Cro.  398. 

But  if  a  condition  be  to  do  a  collateral  thing ;  acceptance  of  rent 
before  notice  of  forfeiture,  is  not  a  dispensation.  R.  3  Co.  65*  Cro. 
El.  528. 

So  if  a  condition  be  to  pay  money;  acceptance  of  rent  dnei  before^ 
is  not  a  dispensation.  < 

So  if  he  afterwards  accepts  the  rent,  by  the  non-payment  of  which 
the  Condition  was  broken,  and  gives  an  acquittance  for  it.    Co.  L.  21 1  •  b» 

So  if  by  a  condition  broken  the  estate  absolutely  ceases ;  acceptance 

of  rent,  due  at  the  same  or  a  subsequent  day,  does  not  affirm  it:  as» 

if  a  lease  for  years  be  upon  condition  for  non-payment  to  be  void.    R* 

1  Rol.  475. 1.  35. 

Though 
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Though  a  lease  be  by  the  king,  and  he  afterwards  accepts  the  rent 
in  the  exchequer  upon  record.  R.  1  Rol.  475;  L  40.  Cro.  El.  221. 
^  Leo.  1S4,     1  And.  SOS.    Adm.  Mo.  294.     Poph.  25.  5S. 

So  if  a  condition  be^  that  he  do  not  assign  without  licence,  and  after 
notice  of  such  assignment,  the  lessor  accepts  the  rent  from  the  assignee. 
R.  1  Rol.  476. 1. 5.    Cra  Car.  512. 

If  a  licence  be  to  alien ;  the  death  of  him  who  gave  it,  before  alien* 
ation,  is  not  a  countermand.     Co.  L.  52.  b. 

(Q)  (EKHtiat  act  Xitma^n  a  conDition. 

If  after  a  lease  upon  condition,  the  lessor  OTants  the  reversion  of  part 
of  the  land,  this  destroys  the  condition.     Vide  ante,  (O  2.) 

So  if  the  lessor  releases  the  condition. 

So  if  a  feofiee  upon  condition  makes  a  lease  for  life>  remainder  to 
B.^  and  the  feoffor  releases  the  condition  to  the  lessee  only;  the  whole 
condition  is  gone.     Co.  L.  297*  b. 

So  if  a  oondition  be  to  do  such  an  act,  and  the  lessor  discharges 
him  of  part;  the  whole  condition  is  destroyed:  as,  if  a  condition  be 
to  plough  his  land,  or  build  his  house,  and  he  discharges  him  of  part. 

1  Rol.  471. 1. 47.  52. 

So  if  a  condition  be  to  go  with  B.  and  C.  and  he  discharges  him  as 
to  B.     1  Rol.  47.  1.  50. 

If  a  oondition  be,  that  he  do  not  demise  any  part  without  licence,  if 
he  licenses  as  to  any  part,  he  may  demise  all  the  residue,  withoih 
licence.     1  RoL  471. 1.42.    2  Cro.  102.    R.  4  Co.  120.     Cro.  El.  816. 

Or  that  he  and  his  assigns  do  not  demise;  if  he  assigns  by  licence, 
the  assignee  may  afterwards  demise^  without  licence.  K.  1  Rol.  471. 
L  35.    4  Co.  120.  a.    Cro.  EL  816. 

Or  that  none  of-the  lessees  demise  without  licence,  and  he  gives  licence 
to  one;  the  other  lessees  xpay  demise  without  licence.  1  Rol.  472. 1. 7. 
4  Co.  120. 

So  if  a  lessor  ^ves  licence,  the  lessee  may  use  it  after  a  grant  of  the 
reversion.     R.  2  Cro.  102. 

Or  the  death  of  the  lessor.     Co.  L.  52.  b. 

So  if  a  condition  be,  that  he  shall  assign  only  to  his  wife  or  brother ; 
if  he  assigns  to  the  brother;  he  may  afterwards  assign  to  anothei^.     R. 

2  Cro.  S8.     Per  two  J.  three  cont.  Dy.  152.     But  the  opinion  of  the 
two  judges  allowed.     4  Co.  120.  b. 

If  a  lease  be  upon  condition  to  husband  and  wife,  that  if  it  comes 
to  any  other  hand  than  their  own^  and  their  issues^  the  lessor  shall  re- 
enter ;  if  the  husband  dies^  and  the  wife  takes  another  husband,*  the  lessor 
shall  re-enter.    Dub.  Mo.  21. 

If  a  man  leases  for  years  upon  condition^  and  afterwards  leases  by 
indenture  for  the  same  term  to  another^  to  commence  immediately;  this 
does  not  destroy  the  condition^  for  the  second  lease  is  good  only  by 
estoppel.     1  Rol.  472.  1. 50. 

(R)  ConDttton  in  lata) ;  tibat  in. 

A  oondition  in  law  is  that,  which  the  law  implies  without  any  express 
words  of  the  party.     Ca  L.  2S2.  b. 

As  to  the  estate  of  tenant  by  the  curtesy,  in  dower,  after  possibility^ 
fiv  life^  for  years,  by  statute-merchant,  staple,  elegit,  guardian,  &c.  a 

K4  con- 
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condition  is  annexed  by  the  law,  that  they  do  not  tii&k  in  fee,  &c.  Co* 
L.  233.  b. 

To  every  estate,  that  it  be  not  aliened  in  mortinmn.    Co.  L.  298.  b. 

So  to  the  estate  of  tenant  bv  the  curtesy,  in  dower,  for  life,  years,  &c. 
a  condition  is  annexed,  that  mey  do  not  commit  waste.    Ibia. 

So  to  a  grant  of  an  oiBce  of  a  parker,  steward,  bedel^  bailiff  of  a 
manor,  and  other  o£Sces,  a  condition  is  annexed  by  law,  that  he  do  that 
which  to  his  office  appertains.     Lit.  s.  378,  379. 

So  by  the  st  5  Ed.  6. 16.  to  offices  which  concern  the  administration 
or  execution  of  justice,  a  condition  is  annexed,  that  he  do  not  purchase 
or  sell  his  office.     Co.  L.  234*  a.    Vide  Officer,  (K  1.) 

So  to  all  franchises  a  condition  is  annexed  by  law,  that  they  be  not 
misused.     Mir.  ch.  5.  s.  4.    2  Inst.  223.    D.  Quo.  War.  11,  12. 

Who  are  bound  by  a  condition  in  law.     Vide  ante,  (A  10.) 

(S)  CBbat  0i)aU  be  a  breacf)  of  a  conDftion  in  lato. 

(S  1.)  Dereliction  of  an  office. 

When  an  alienation  by  tenant  by  the  curtesy,  in  dower,  for  life,  years^ 
&c.  shall  be  a  forfeiture,  vide  Forfeiture,  (A  1,  &c.) 

When  an  alienation  in  mortmain,  vide  Capacity,  (B  2,  &c.} 
When  waste  shall  be  a  forfeiture^  vide  Waste,  (F  1, 2.) 
In  all  cases  where  an  officer  relinquishes  his  office,  and  refuses  attend- 
ance, he  forfeits  his  office.     Co.  L.  233.  b.    R.  9  Co.  50.  b.    Vide 
Officer,  (K  2.) 

So  if  an  officer  has  a  sentence  against  him  in  the  star-diamber  for 
bribery,  and  that  he  be  incapable  of  any  judicial  office ;  his  office  is 
not  lost  by  the  sentence,  for  if  he  be  pardoned,  he  may  afterwards 
execute  it.  But  if,  after  sentence,  and  before  the  pardon^  he  refiises 
attendance ;  it  is  a  forfeiture.     R.  Cro.  Car.  65. 

(S  S.)  Abusing  his  authority. 

So  in  all  cases  where  an  officer  acts  contrary  to  the  duty  of  his  office; 
it  shall  be  a  forfeiture;  as,  if  a  parker  kills  deer,  &c.  wiuiout  warrant. 
Co.  L.  233.  b.    R.  1  And.  29. 

Or  destroys  the  vert ;  as  by  cutting  down,  or  felling  of  trees,  wood, 
underwood,  &c.     Co.  L.  233.  b.     1  And.  29.    R.  Mod.  707.  787>  9. 

Or  pulls  down  the  lodge,  or  other  houses  of  the  park.  Co.  L.  233.  b. 
1  And.  29. 

Or  surcharges  the  park  by  agistment,  that  the  deer  hare  not  sufficient 
herbage.    R.  Mo.  787. 

So  if  a  parker  refuses  to  execute  the  warrant  of  his  master,  or  to 
permit  it  to  be  executed.     Per  two  J.  one  cont.  Mo.  9. 

If  by  Stat,  an  auditor  be  bouod  to  shew  his  account  before  Hilary 
term  annually,  and  does  not  do  it;  it  shall  be  a  forfeiture.   Dy.  197.  b. 

So  if  an  officer  neglects  that  which  by  his  patent  he  ought  to  do  sub 
jpoma  Jbriffacturai  as,  if  he  does  not  account,  or  pay  money  due  upon 
an  account,  at  the  time  appointed  by  his  patent.    II.  Dy.  21 1.  a. 

If  he,  who  has  an  office  of  the  custody  of  a  house  of  the  king, 
denies  him  who  has  the  inheritance  to  inhabit  there;  it  shaU  be  a  fon- 
feiture.     R.  2  Cro.  18.    Mo.  787. 

Otherwise  if  his  serrants  do  it  of  their  own  head.  R.  2  Cio.  18. 
Mo.  787. 

So  in  all  public  offices,  which  concern  the  administriition  of  justice, 

non-ttsei^ 
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non-iuer^  of  itsdf,  is  a  forfeiture.  Co.  L.  238.  a.  Vide  Liberties 
(C  1,  2.) 

As  absence  in  a  philicer  for  two  years.    Dy.  1 14.  b* 

In  a  town  derk.     1  Sid.  14.    Vide  Franchises,  (F  27.) 

Bat  absence  involuntary,  or  for  a  reasonable  causey  is  not  a  finrfeiture ; 
as  if  a  s^jeant  at  arms  makes  a  deputy  by  the  king's  licence  by  parol 
only.     R.  9  Co.  99. 

So  in  private  offices,  non-user,  if  it  be  accompanied  with  any  da- 
mage to  the  lord  or  master,  is  a  forfeiture :  as  if  a  parker  be  abseitt 
for  two  or  three  days,  and  in  his  absence  deer,  &c.  are  killed.  Co. 
L.  293.  a. 

So  a  voluntary  neglect  to  attend,  without  a  reasonable  excuse  of  the 
absence,  is  a  forfeiture  of  the  office  of  serjcant  at  arms  to  the  lord 
chancellor.     R.  9  Co.  99.    Dy.  198.  a. 

So  non-attendance  in  his  month  of  waiting,  is  forfeiture  of  the  office 
of  clerk  of  the  signet    D.  1  Sid.  81. 

And  if  the  office  was  granted  in  reversion,  non-attendance  when  the 
office  is  void,  without  notice  of  the  death  of  the  former  officer.  D. 
1  Sid.  81. 

So  a  private  officer,  who  has  only  a  certain  fee  to  be  paid  by  his 
master,  may  be  discharged  ad  libitum.     Co.  L.  233.  a. 

But  generaUy,  non-user  of  a  private  office,  without  a  special  damage, 
it  not  a  forfeiture.    Ibid. 

So  a  private  officer  canfiot  be  discharged  ad  libitum,  where  he  hai 
profits  belonging  to  his  office,  besides  his  fee ;  for  a  grantor  cannot  de- 
feat his  own  grant :  as  a  steward  of  a  naanor,  &c.     &>.  L.  238.  b. 

So  he  cannot  be  discharged  ad  libitum,  where  his  fee  is  not  paid  by 
the  lord,  but  to  be  allowed  out  of  the  profits  of  his  office.    Ibia. 

What  charges,  &c.  shall  be  avoided  by  an  entry  for  a  forfeiture. 
Vide  ante,  (O  6.) 

(T)  iLimftation;  tDi)at  sfjall  tie,  [and  Doto  erpounHeH*] 

So  if  an  estate  be  granted  under  a  limitation,  there  is  a  condition  in 
law,  that  if  the  contingency  upon  which  the  estate  is  limited  lufipens, 
die  estate  determines. 

As  if  an  estate  be  granted  to  a  woman  durante  viduitate.  Co.  L. 
234.  b.    Jon.  58.     [Vide  AmU^,  209.] 

Or  dum  casta  et  sola  meerii*    Co*  L.  234.  h. 

So  dummodo,  quamdiuj  donee,  quousque,  &c.  are  words  of  linutadon. 
Ca  L.  235.  a.     10  Co.  42.  a.  In) 

So^where  an  estate  is  limited  by  way  of  use^  it  shall  be  a  conditional 
limitation ;  though  it  would  not  be  a  condition  by  the  common  law* 
PoL  78. 

If  a  man,  by  his  will,  devises  land  to  his  heir,  npon  condition  that 
he  pays,  or  does  such  an  act,  &c,  and  for  non-payment,  &c.  devises  it 


(a)  !•  The  Ifanitatioiii  of  real  property  sre,  in  oeneral^  technical,  fl  T.  R.  491.— 
9.  u  a  fimitatioii  depends  upon  a  prior  estate  which  is  void,  the  limitation  fidlswich 
k.  8  T.  R.  951. —  3.  A  condition  annexed  to  a  life  estate,  that  it  should  be  void  if 
file  tenant  charged  that  it  should  go  over  to  the  next  in  reaiainder,  is  valid.  5T.R.641. 
-^4.  A  condition  to  detenninea  lease  contained  in  adeed,  cannot  be  discharged  by  a 
smpla  writtltg.    4  M*  &  S*  so. 

over 
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over ;  this  shall  be  taken  as  a  limitation*  though  there  are  express  word# 
of  condition ;  for  otherwise,  the  heir,  who  ought  to  enter  for  the  con- 
dition broken,  will  take  advantage  of  his  own  default  R.  1  Rol.  41 1. 
1,  30.  45.     R.  Bay.  287.     R.  2  Mod.  7.     Vide  Ambler,  230. 

So  if  an  estate  be  devised  for  life,  or  vears,  upon  condition,  remainder 
over  in  fee ;  the  words  of  condition  shall  be  taken  as  a  limitation ;  for 
otherwise,  by  entry  for  the  condition  broken  the  remainder  wiU  be 
destroyed.  Cont  10  Co.  40.  b.  Per  Periam,  ace.  1  Leo. -283.  R. 
2  Leo.  38.  Ow.  8. 66.  R.  Cro.  El.  919.  833.  R.  2  Cro.  592.  R. 
1  Vent.  203.     1  Mod.  86. 

[So  if  testator  devise  his  estate  to  his  wife  for  life,  and  after  her  death 
to  such  child  as^she  was  then  supposed  to  be  enseint  with,  and  to  the 
heirs  of  such  child  for  ever^  provided  that  if  such  child  as  shall  happen 
to  be  born  shall  die  before  Uie  age  of  21  years,  leaving  no  issue  of  its 
body,  the  reversion  over  :  no  child  is  born,  this  is  a  limitation'' of  a 
remainder.     1  Wils.  105,  106.] 

[So  if  a  term  be  bequeathed  to  A.  and  his  la¥^ul  heirs,  and  if  he  die 
and  leave  no  lawful  heir,  then  to  B.,  the  limitation  to  B.  is  good ;  for  by 
*<  lawful  heirs"  is  apparently  meant  ^'  heirs  of  thd  body,"  and  "  leaving 
no  lawful  heir^'  must  be  confined  to  leaving  no  issue  at  the  time  of  his 
death.    2  Term  Rep.  720.J  (o) 

[If  A.  on  the  marriage  of  his  eldest  son  B.  settles  a  freehold  lease 
held  for  the  life  of  B.  and  others,  in  trust  to  permit  B.  to  enjoy  for 
life^  then  his  intended  wife  for  life,  then,  after  beine  subject  to  a  charge 
for  younger  children,  in  trust  for  the  heirs-males  of  the  body  of  B.,  and 
in  dd&ult  for  the  heirs-males  of  the  body  of  A.,  and  in  default  for  the 
right  heirs  of  A.;  this  limitation  to  the  heirs-males  of  the  body  of  A. 
is  not  a  contingent  reminder,  but  a  limitation  of  the  estate ;  and  B. 
thus  being  in  the  nature  of  tenant  in  tail,  and  also  tenant  for  life,  may, 
on  the  death  of  his  wife  and  son,  bar  the  entail.     2  Atkins,  259.]  {p) 

[If  A.  devises  his  real  estate  to  his  heir  at  law  B.  and  his  heirs,  on 
express  condition  that  in  three  months  after  A.'s  death  he  execute  to  his 
trustee  a  release,  if  not,  to  C«,  and  B.  dies  in  A.*s  life-time^  the  estate 
goes  to  C.  and  not  to  the  heir  at  law,  for  this  is  not  a  strict  condition, 
but  a  conditional  limitation.     1  Vezey,  s.  420.] 

So  a  devise  of  a  house  to  A.,  provided  that  if  he  does  not  inhabit 
there,'  it  shall  be  to  the  lord,  will  be  a  limitation.    Dal.  117* 

So  express  words  of  condition  shall  be  taken  for  a  limitation,  if  the 
nature  or  the  case  requires  it  -Eq.  Abr.  105. 

>.    Yet  if  a  remainder  is  not  limited  upon  the  non-performance  of  the 
'  — -- . 

(o)  The  words  **  children*'  and  ^  ishie/'  in  their  natural  sense  haTe  the  same  meaiv- 
ing;  but  the  words  **  children*'  and  *'  heirs*'  have  not.    3  T.  R.  495. 

(p)  1.  There  are  two'  kinds  of  settlement ;  one  by  which  the  issue  of  the  person  to 
whom,  the  first  limitation  is  made  shall  certunly  take,  by  giving  the  first  taker  only  an 
estate  for  life ;  the  other,  by  creatiiu:  an  estate  in  tail  in  the  first  instance.  4  T .  R.  744. 
—  2.  A  settlement  on  a  child  for  life,  with  remainders  to  his  first  and  otber  sons,  in 
strict  settlement,  is  in  common  parlance  a  settlement  on  the  child ;  and  the  general  in- 
tention of  persons  who  look  forward  to  future  settlements  is,  that  the  estate  shaU 
be  tied  up  as  long  as  the  rules  of  law  wtll«Uow.  4  T.  R.  749.  —  3.  An  estate  setded 
by  deed  upon  the  husband  and  wife  for  life,  remainder  to  the  h^rs  **  on"  the  body  .of 
the  wife,  by  the  husband  to  be  begotten,  is  an  estate  in  tail  on  both.  Where  die  words 
is  **  of "  instead  of  **  on,"  it  U  .an  estate  tail  in  the  wife  only;  thn  difference  is  not 
founded  upon  reasoning  but  authority,  since  the  came  intention  seems  manifested  by 
both..  £T.R.431. 

thing 
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thiog-to  be  done  by  the  oonditioh,  it  shall  be  taken  as  a  condition^  and 
not  as  a  limitation.     Semb.  1  Rol.  411.  L  15.  412. 1.  7.  ^ 

So  if  an  estate  be  to  A.  paying,  &c.;  and  if  he  do  not  pay,  Co  B.;  and 
if  he  do  not  perform,  to  tne  mayor,  .&c. ;  the  second  limitation  will  be 
iroid ;  for  it  will  be  a  possibility  after  a  possibility.    Semb.  Cro.  Car.  577 

So  if  a  freehold  or  inheritance  be  devised  with  remainder  over,  upon 
condition,  that  if  he  do  not  go  to  Rome,  &c.  his  estate  shall  cease,  and 
shall  go  to  him  in  remainder,  it  cannot  be  taken  as  a  limitation,  for  a 
freehold  cannot  cease.    Jon.  58. 

eonHitimi  in  tmocm.    Vide  Chancery,  (2  Q  6.  —  3  Z  6,  7.) 

^Ide  moire  of  Cokditiok,  in  Chanceby,  (2  Q  1,  &c.  —  4  D  1,  &c.)  — 
Estates,  (A  6,  &;c.)  —  Obligation,  (£).  —  Uses,  (K  4.) 


CONDUCT. 

Vide  ApMiBALTT,.  (E  8.)  —  Pb^rooative,  (B  5.) 


CONFERENCE. 

Vide  Pabliament,  (6  24.  29.) 


CONFESSION. 

Vide  Indictment  (K).  —  Pleadeb,  (G  S.—  Q  5.  —  Y  2.  —  2  W  15.) 


CONFIDENCE. 

Vide  Chanceby^  (4  W 1.  &c.) 

CONFIRMATION. 


(A)  ConSrmatfon  in  fact ;  bs  tiDat  toorOtf  it  larfian  be. 

p.  140, 

(B)  Ipoto  a  confirmation  0f)aU  enure. 

(B  1.)  Wben  confirming  the  estate  enures  to  the  whole 

estate,  p.  141. 
(B  2.)  When  it  enures  only  to  part  p.  142. 
(B  3.)  When  it  enlarges  the  estate,  p.  142. 
(B  4.)  How  a  confirmation,  which  enlarges  an  estate, 

operates,  p.  142. 

(C.)  (ioOben  a  confirmation  \%  effectual. 

(C  1.)  Though  it  wants  privity,  p.  143. 
(C  2.)  Though  the  estate  is  gode,  out  of  which  the 
grant  confirmed  was  derived,  p.  143. 

(D)  ([Clfien  a  confirmation  i0  not  goob. 

CD  1.)  If  it  be  of  a  void  thing,  p.  144. 

(D  2.)  Does 


1«)  CONFIRMATION. 

(D  «.)  Doed  not  ^ve  collateral  qualities,  p.  144. 
(D  S:)  Nor  extinguishes  a  right,  &c.   in  suspense. 

p.  145. 
(D  4.)  So  a  confirmation  is  not  good,  when  made  by 

him  who  has  nothing,  p.  145. 
(D  5.)  So  it  shall  not  have  relation  to  the  prejudice 

another,  p,  145. 

(A)  Confirmation  in  fact  i  bg  iobat  tiorDB  tt  stWl  be. 

Confirmation  is  when  a  man  confines  a  defeasible  estate,  or  enlams 
a  particular  estate'.    Co.  L.  295.  b. 
And  it  is  expressed  or  implied.    Ibid. 

By  a  confirmation  express,  or  in  fact,  a  voidable  estate  shall  be  con- 
firmed, so  that  it  cannot  be  avoid^ ;  as^  if  a  disseisee  confirms  the 
estate  of  the  disseisor.     Vide  Lit.  s.  519. 

And  there  needs  not  the  word  confirmavii  for  if  a  man  uses  the  word 
dedi  or  concessit  that  amounts  to  a  confirmation.     Lit.  s.  531. 
So  demisu     Co.  L.  301.  b. 

So  if  a  man  says,  volo  quod  A*  habeai  such  land ;  that  amounts  to  a 
confirmation.    Ibid. 

And  a  confirmation  shall  be  good  by  sealing  the  deed,  without  livei^ 
or  other  circumstance.     Semb.  Sav.  49« 

So  if  patron  and  ordinary  give  licence  to  a  parson  to  make  a  grant ; 
that  amounts  to  a  confirmation.    Co.  L.  300.  b. 

So  if  parson  and  ordinary  demise  for  years  to  the  patron,  who  grants 
it  over  to  B.  This  assignment  amounts  to  a  grant  and  confirmaticMi 
also.     Co.  L.  302.  a.    2  Rol.  9* 

So  if  a  disseisor  grants  a  rent  out  of  the  land  to  the  disseisee^  who 
assigns  it,  and  afterwards  re--enters,  that  amounts  to  a  grant  and  con« 
firmation  of  the  rent  by  the  dtsseisee*     Co.  L.  302.  a. 

So  if  a  disseisor  grants  the  land  to  B.  for  life,  or  in  tail,  remainder 
to  the  disseisee,  who  grants  over  this  remainder,  to  which  the  tenant 
for  life  attorns ;  that  amounts  to  a  confirmation  by  the  disseisee  of  the 
remainder,  and  also  of  the  particular  estate.     Co.  L.  302.  a. 

So  if  the  disseisee  joins  in  a  feofiment,  &c.  with  the  heir  of  the  dis- 
seisor ;  diat  amounts  to  a  confirmation  by  the  disseisee.    Lit.  s.  534. 

So  if  a  donee  in  tail  grants  a  rent  in  tee  to  him  in  remainder,  who 
assigns  it  over;  that  amounts  to  a  confirmation  of  ihe  rent^  if  the  donee 
dies  without  issue.    Semb.  1  Rol.  482. 1. 45. 

So  if  a  donee  makes  a  lease  not  warranted  by  st.  32  H.  8.  and  dies, 
and  the  issue  accepts  the  rent;  that  amounts  to  a  confirmation.  Vide 
Estates,  (B  24. 32.) 

So  in  eveiy  case  where  a  lease  is  only  voidable;  as  by  an  abbot^ 
bishop,  &c.     3  Co.  65.  a.  (q) 


(g)  limitation  by  a  deed  to  A  for  Ufe^remsiiider  to  B.  for  Ufe^  with  interoie^ 
]Dsiiiden»  remsiader  to  the  hein  of  the  body  of  B. ;  an  act^  on  Jih  bankruptcy,  vested 
in  estates  in  tnistees  for  pavment  of  his  debts^  snd  gave  the  lands  in  Question,  after 
payment.  Sec  ^  to  B.  for  fife  ivith  such  remainders  over  as  were  limited  hy  the  deed."* 
fnie  act  enures,  not  to  give  B.  a  new  estate,  but  to  confirm  the  one  she  took  under  the 
dsed.    dIiBL4s. 

Bat 
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But  a  surrender  does  not  amount  to  a  oonfinnatioQ.    Co.  L.  801.  b. 

So  if  a  man  bairns  and  sells  tbe  reyendon  to  lessee  for  years ;  that . 
does  not  amount  to  a  confirmatton  to  enlarge  bis  estatej  if  me  baigsin 
snd  sale  be  not  inroUed.    Dal.  37* 

So  if  there  be  lessee  for  yean,  remainder  to  A.  for  life,  the  rever- 
sion to  B.  in  foes  a  charter  of  feoffinent  md  Uv^ry,  by  B.  to  the  lessee^ 
hdag  void  as  a  feoflBnent,  does  not  amount  to  a  ocmfinnation  to  eiviaxg^ 
the  estate  of  the  lesses.     B*  1  Bol.  482. 1.40. 

So  if  a  lease  be  absolutely  void,  aoqqptance  of  rent  afterward  does 
not  amount  to  a  confirmation}  as  if  a  lease  be,  upon  condition  for  non* 
payment  to  be  void.    Vide  Condition^  (P). 

So  if  a  parson,  vicar,  or  prebendary  leases  for  years,  and  dies,  and 
the  successor  accepts  the  rent,  it  is  not  a  confiimadon,  for  the  lease  vas 
void  by  his  deadi.    S  Co.  $5.  a.    Vide  post,  (D  1.) 

If  a  bishcp  makes  alease,  which  needs  confirmation  by  the  dean  and 
diapter,  and  dies  before  confinnationj  and  the  rent  be  accepted  by  the 
soooessor,  the  lease  shall  not  be  affirmed.    2  Rol.  IQl* 

What  act  by  a  woman,  or  one  at  foil  age,  shall  be  a  confirmation  of 
an  estate  made  during  coverture  or  nonage.  Vide  Baron  and  Feme, 
(S 1.)— Enfimt,  (C  6.) 

(B)  tt>o%a  ft  (onSrmatfon  tWl  enure. 

(B  I.)  When  confirming  the  estate  enures  to  the  whole  estate. 

If  a  disseisee  confirms  the  estate  of  the  disseisor,  it  is  good  for  ever. 
lit.  s.  519. 

Though  the  confirmation  was  only  for  life,  or  for  years,  or  for  a  day, 
kc  for  he  confirms  his  estate,  which  was  afoe*simple.  lit.  s.  519, 580. 

So  if  a  disseisor  make  a  mk  in  taO,  and  the  disseisee  confirm  the 
estate  of  the  donee  only  for  nfe,  &c  this  enures  to  confirm  the  whole 
sstate-taiL    Co.  L.  896.  b. 

So  if  an  estate  of  freehold  be  confirmed  in  part,  or  for  a  time,  the 
whole  estate  is  confirmed,  for  it  is  entire.    Co.  L.  897*  a. 

So  if  an  estate  be  for  years,  and  he  confirms  the  demise  or  lease, 
or  estate  of  the  lessee,  for  part  of  the  term;  the  addition  of  part  of 
the  term  is  void,  for  the  demise  or  estate  was  confirmed  before.    Itmi. 

So  if  a  dean  and  chapter,  &c  confirm  a  lease  only  for  part  of  the 
Ism.    R.  1  And.  47* 

So  if  a  disseisor  makes  a  joint  estate  to  A.  and  B.  and  the  disseisee 
eenfiima  the  eatate  of  B*  i  tins  enoresto  A.,  for  the estete is  confirmed, 
which  was  joint.    Lit.  s.  62S*    Co.  L*  897*  b. 

So^  if  the  estate  of  one  joint-tenant  be  confirmed,  that  enures  to  his 
companion.    Lit.  s<  5538. 

Ghr  if  one  joint-tenant  oonfinos  the  estate  of  the  other,  it  remains 
joint.    Lit.  s.  523. 

if  a  dineisor  makes  a  lease  to  A.  and  B.  and  to  the  heirs  of  B.,  and 
4tt  disseisee  confirms  tbe  estate  of  B.  for  life;  this  enures  to  A.,  and 
also  to  the  foe  of  B.,  for  he  had  the  whole  estate  dT  ^  foe»siraple  in 
him.    Co.  L.  897.  b^ 

So^  if  a  disseisor  makes  a  lease  for  life,  &c.  remainder  to  B.  in  fee, 
and  die  diaseisee  confirms  the  remainder;  this  ennrea  to  the  benefit  o^ 
the  partienlar  estate;  for  if  this  should  be  defeated,  the  remainder 
would  be  also  defeated.    Lit.  s.  581. 
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So»  if  he  makes  a  lease  for  lifci  reserving  the  reversion  to  himsdf; 
a  confirmation  of  the  reversion  enures  to  the  lessee  for  life,  for  by  en- 
try upon  him,  the  reversion  would  be  destroyed.     Co.  L.  298.  a. 

(B  2.)  When  it  enures  only  to  part 

But  sometimes  by  i^t  words  a  confirmation  goes  only  to  part  of  an  * 
estate ;  as  if  a  disseisor  or  lessee  for  life,  &c.  makes  a  lease  for  100 
years ;  if  the  disseisee  or  lessor  does  not  confirm  his  estate  or  lease,  but 
Confirms  the  land  to  the  lessee  for  fifty  years,  it  is  good  for  so  many  years* 
C!o.  L.  297.  a. 

So,  if  a  lease  be  of  forty  acres,  he  may  confirm  it  for  twenty  acres* 
Ibid. 

So,  if  a  dissdsor  makes  a  joint  estate  to  two^  and  the  disseisee  con-' 
firms  only  the  land  to  one;  he  has  the  sole  estate  in  the  whole.    Lit. 
s.  522. 

So,  if  a  disseisor  makes  a  lease  for  life,  &c.  remainder  to  another; 
a  confirmation  of  the  estate  of  the  lessee  does  not  enure  to  him  in  re- 
mainder.    Lit.  s.  521. 

Or,  if  the  remainder  be  to  the  same  person ;  as  if  a  disseiscnr  ffives 
to  B.  in  tail,  remainder  to  the  heirs  of  B.,  a  confirmation  of  the 
estate-tail  by  the  disseisee  does  not  enure  to  the  remainder.  Co.  L. 
297.  a. 

(B  3.)  When  it  enlarges  the  estate. 

If  a  lessor  confirms  the  estate  of  a  lessee  for  years  habenS  the  said' 
land  to  him  for  life;  this  gives  to. him  an  estate  for  life.    Lit.  s.  532. 

So^  if  he  confirms  it^  habend*  the  land  .to  him  and  the  heirs  of  his 
body,  or  his  heirs  generally ;  he  has  an  estate-tail,  or  in  fee*  Lit.  s.  6S3. 
Ca  L.  299.  a. 

So,  if  a  man  seized  of  a  rent  in  fee^  grants  it  for  life,  and  afterwards 
confirms  the  estate  of  the  grantee,  habend*  the  rent  to  him  and  his 
heirs,  the  grantee  has  a  fee.     Lit.  s.  54>9. 

But  if  a  man  confirms  the  estate  of  a  lessee  for  life,  &c.  habend*  his 
estate  to  him  and  his  heirs ;  this  does  not  enlarge  the  estate,  for  the 
estate  for  life  cannot  go  to  his  heirs.     Co.  L.  299.  a. 

So,  if  a  rent  be  granted  de  novo  for  life,  and  the  grantor  confirms 
the  estate  of  the  grantee  to  him  and  his  heirs,  this  does  not  enlarge  his 
estate.    Lit.  s.  548. 

And  where  a  confirmation  enlarges  the  estate,  there  ought  to  be 
privity  between  him  who  confirms,  and  him  who  takes  the  confirms* 
tion.     Co.  L.  296.  a. 

And  therefore  a  confirmation  by  a  lessor  to  a  lessee  for  life  and  a 
stranger,  is  void  to  the  stranger.     1  Rol.  482.  1. 27. 

So,  a  confirmation  to  enlarge  an  estate^  by  him  who  has  only  a  right . 
to  the  reversion,  is  not  good.    1  Rol.  482.  1.  20. 

But  if  a  woman,  lessee  for  life,  takes  husband ;  the  lessor,  by  con- 
firmation to  the  husband,  may  enlarge  his  estate ;  •  for  there  is  a  sunicient 
privity.     Co.  L.  299.  a.  '  ' 

(B4.)  How  a  confirmation,  which  enlarges  an  estate,  operates. 

If  a  husband  has  an  estate  for  life  in  right  of  his  wife^  a  confirmation 

14  to 


When  a  confirmation  is  ej^ctual  143 

to  the  huBband  and  his  heirs  gives  him  the  fee,  after  the  death" /of  his 
-wife. .  Co.  L.  299.  a.  -  ^ 

If  the  confirmation  be  to  husband  and  wife  for  their  lives ;  this  gives 
to  the  hnsband  a  remainder  or  interest  for  hU  life,*  after  die  deaui  of 
bis  wife.     Lit  s.  S2S. 

Tf  it  be  to  husband  and  wife,  and  their  heirs ;  they  have  a  joint  fee- 
simple.    Co.  L.  299.  b. 

If  an  estate  was  granted  to  husband  and  wife,  habend*  one  moiety  to 
the  husband^  and  the  other  moiety  to  the  wife,  and  a  confirmation  be 
to  the  husband  and  wife  and  their  heirs ;  the  husband  has  one  moiety 
in  fee,  and  the  husband  and  wife  are  joint^tenants  of  the  fee  in  the 
other  moie^.    Ibid. 

If  a  woman,  lessee  fi>r  years,  takes  husband,  and  a  confirmation  be 
to  them  for  their  lives ;  they  are  joint-tenants  for  life,  for  the  term  is 
merged  in  the  firediold.    Lit.  s.  526. 

So  usually  the  confirmation  enures  according  to  the  quality  of  the 
estate;  and,  therefore,  if  there  are  tenants  in  common  for  life,  and  a 
confinnation  be  to  them  and  their  heirs ;  they  have  the  fee  in  commoju 
Co.L.299.  b. 

If  a  lease  be  to  A.  for  life,  remainder  to  B.  for  life.;  a  confirmation 
to  them  and  their  heirs  gives  a  moiety  to  A.  for  life,  remainder  to  B. 
for  life,  remainder  to  A.  in  fee ;  and  the  other  moiety  to  A.  for  life^  re- 
mainder to  B.  in  fee.    Ibid. 

If  a  ffift  in  ta3  be  to  A.  and  B.,  a  confirmation  to  them  and  their  heirs, 

Ees  uie.fee  to  them  in  common ;  for  it  follows  the  inheritance  in  them 
ore,  which  they  had  in  common.    Ibid. 

(C)  COten  a  conf  rmatton  iu  effectual^ 

(C  1.)  Though  it  wants  privity. 

A  confirmation  which  does  not  enlarge  the  estate,  shall  be  good, 
though  there  be  no  privity ;  as  if  lessee  for  life  demises  for  years,  and 
the  lessor  confirms  the  estate  of  the  lessee  for  years.    Lit.  s.  516, 517. 

Or  a  disseisee  confirms  a  lease  by  the  disseisor.    Lit  s.  518. 

If  an  infant  leases  for  years  to  B.,  who  grants  the  land  for  part  of 
the  years  to  another,  and  the  lessor  at  his  full  age  confirms  it  *  Lit. 
a.  547.  • 

Otherwise,  where  a  confirmation  enlarges  the  estate.  Vide  ailte, 
(B  S.) 

Or  abridges  the  services.*  Vide  post,  (D  8.) 

(C  2.)  Though  the  estate  is  gone,  out  of  which  the  grant 

confirmed  was  derived. 

So,  if  a  disseisor  grants  a  rent-charge^  Sec  and  the  disseisee  confirms 
it,  and  afterwards  enters  upon  the  disseisor ;  the  rent  remains,  though 
the  estate  out  of  which  it  issued  be  gone.    Lit  s.  527.  Co.  L.  300.  a. 

So,  if  the  heir  of  the  disseisor  grants  a  rent,  and  the  disseisee  con^ 
firms  it,  and  afterwards  recovers  the  land ;  though  the  entry  of  the 
disseisee  was  not  congeable  at  the  time  of  the  confirmation.  Co.  L« 
SOO.a. 

-    So)  if  feoficse  upon  condition  grants  a  rent,  which  the  feoffor  confirms, 
and  aifterwards  enters  fisr  the  condition  broken.    Ibid. 

So, 
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S(H  if  he  makes  a  lease  for  life,  reserving  the  reversicm  to  hinttelf ; 
a  ooDdBrmation  of  the  reversion  enures  to  the  lessee  for  life,  for  by  en- 
try  upon  him,  the  reversion  would  be  destroyed.    Co.  L.  298.  a. 

(B  2.)  When  it  enures  only  to  part 

But  sometimes  by  apt  words  a  confirmation  goes  only  to  part  of  an  * 
estate ;  as  if  a  disseisor  or  lessee  for  life,  &c.  makes  a  lease  for  100 
years ;  if  the  disseisee  or  lessor  does  not  confirm  his  estate  or  lease,  but 
Confirms  theland  to  the  lessee  for  fifty  years,  it  is  good  for  so  many  years. 
Co.  L.  297.  a. 

So^  if  a  lease  be  of  forty  acres,  he  may  confirm  it  for  twenty  ^cres* 
Ibid. 

So,  if  a  disseisor  makes  a  joint  estate  to  two,  and  the  disseisee  con-' 
firms  only  the  land  to  one;  he  has  the  sole  estate  in  the  whole.    Lit. 
s.  522. 

So^  if  a  disseisor  makes  a  lease  for  life,  &c  remainder  to  another;' 
a  confirmation  of  the  estate  of  the  lessee  does  not  enure  to  him  in  re- 
mamder.     Lit.  s.  521. 

Or,  if  the  remainder  be  to  the  same  person ;  as  if  a  disseisor  ffiv^ 
to  B.  in  tail,  remainder  to  the  heirs  of  B.,  a  confirmation  of  the 
estate^tail  by  the  disseisee  does  not  enure  to  the  remainder.  Co.  L. 
297.  a. 

(B  3.)  When  it  enlarges  the  estate. 

If  a  lessor  confirms  the  estate  of  a  lessee  for  years  habeneT  the  said 
land  to  him  for  life;  this  gives  to. him  an  estate  for  life.    Lit.  s.  582 

So^  if  he  confirms  it,  habend*  the  land  ^to  him  and  the  heirs  of 
body,  or  his  heirs  generally ;  he  has  an  estate-taO,  or  in  fee*  Lit  s.  533. 
Ca  L.  299.  a. 

So^  if  a  man  seized  of  a  rent  in  fee^  grants  it  for  life^  and  afterwarda 
confirms  the  estate  of  the  grantee,  habend*  the  rent  to  him  and  his 
heirs,  the  grantee  has  a  fee.    lit.  s.  549. 

But  if  a  man  confirms  the  estate  of  a  lessee  for  life,  &c.  habend*  his 
estate  to  him  and  his  heirs ;  this  does  not  enlarge  the  estate,  for  the 
estate  for  life  cannot  go  to  his  heirs.     Co.  L.  299.  a. 

So^  if  a  rent  be  granted  de  novo  for  life^  and  the  grantor  confirms 
the  estate  of  the  grantee  to  him  and  his  hdrs,  this  does  not  enlarge  his* 
estate.    Lit  s.  548. 

And  where  a  confirmation  enlarges  the  estate,  there  ought  to  be 
privi^  between  him  who  confirms,  and  him  who  takes  the  confirma- 
tion.    Co.  L.  296.  a. 

And  therefore  a  confirmation  by  a  lessor  to  a  lessee  for  life  and  a 
stranger,  is  void  to  the  stranger.     1  RoL  482.  1. 27. 

So,  a  confirmation  to  enlarge  an  estate,  by  him  who  has  only  a  ri^t; 
to  the  reversion,  is  not  good.    1  RoL  482.  1.  20. 

But  if  a  woman,  lessee  for  life^  takes  husband ;  the  lessor,  by  con- 
firmation to  the  husband,  may  enlarge  his  estate;  •  for  tibere  is  a  sufficient 
privi^.    Co.  L.  299.  a. ' 

* 

(B4.)  How  a  confirmation,  which  enlarges  an  estate,  operates. 

If  a  husband  has  an  estate  for  life  in  right  of  his  wife^  a  confinnation 
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to  the  basband  and  his  heirs  gives  him  Ae  fee,  after  the  death'/of  his 
•wife. .  CSo.  L.  299.  a. 

If  the  coafinnation  be  to  husband  and  wife  for  their  lives ;  this  sives 
to  the  husband  a  remainder  or  interest  for  his  life,  dUer  die  deaSi  of 
his  wife.     Lit.  s.  525. 

If  it  be  to  husband  and  wife,  and  their  heirs ;  they  have  a  joint  fee* 
simple.     Co.  L.  299.  b. 

If  an  estate  was  granted  to  husband  and  wife,  habend*  one  moiety  to 
the  husband^  and  the  other  moiety  to  the  wife,  and  a  confirmation  be 
to  the  husband  and  wife  and  their  heirs ;  the  husband  has  one  moie^ 
in  fee,  and  the  husband  and  wife  are  joint^tenants  of  the  fee  in  the 
other  moiety.     Ibid. 

If  a  woman,  lessee  for  years,  takes  husband^  and  a  confirmation  be 
to  them  for  their  lives ;  they  are  joint-tenants  for  life,  for  the  term  is 
merged  in  the  firediold.     Lit.  s.  526. 

So  usually  the  confirmation  enures  according  to  the  qualiiy  of  the 
estate ;  and,  therefore,  if  there  are  tenants  in  common  for  life,  and  a 
confirmadon  be  to  them  and  their  hdrs ;  they  havethe  fee  in  common. 
Co.L.299.  b. 

If  a  lease  be  to  A.  for  life,  remainder  to  B.  for  life;  a  confirmation 
to  them  and  their  heirs  gives  a  moiety  to  A.  for  life,  remainder  to  B. 
for  life,  remainder  to  A.  in  fee ;  and  the  other  moiety  to  A.  for  life^  re- 
mainder to  B.  in  fee.    Ibid. 

If  a^ift  in  ta3  be  to  A.  and  B.,  a  confirmation  to  them  and  their  heirs, 

Eves  ue  fee  to  them  in  common ;  for  it  follows  the  inheritance  in  th^ 
ifore,  which  they  had  in  common.    Ibid. 

(C)  COten  a  conf  rmatton  i»  effectual^ 

(C  1.), Though  it  wants  privity. 

A  confirmation  which  does  not  enlarge  the  estate,  shall  be  good, 
though  there  be  no  privity ;  as  if  lessee  for  life  demises  for  years,  and 
the  lessor  confirms  the  estate  of  the  lessee  for  years.     Lit.  s.  516, 517. 

Or  a  disseisee  confirms  a  lease  by  the  disseisor.    Lit.  s.  518. 

If  an  in&nt  leases  for  years  to  B.,  who  grants  the  land  for  part  of 
the  years  to  another,  and  the  lessor  at  his  rail  age  confirms  it*  *  Lit. 
«.  5*7. 

Otherwise^  where  a  confirmation  enlarges  the  estate.  Vide  ante, 
(BS.) 

Or  abridges  the  services.'  Vide  post,  (D  8.) 

(C  2.)  Though  the  estate  is  gone,  out  of  which  the  grant 

confirmed  was  derived. 

So>  if  a  disseisor  grants  a  rent-charge.  Sec  and  the  disseisee  confirms 
it,  and  afterwards  enters  upon  the  disseisor ;  the  rent  remains,  though 
the  estate  out  of  which  it  issued  be  gone.    Lit  s.  527.  Co.  L.  300.  a. 

So,  if  the  heir  of  the  disseisor  grants  a  rent,  and  the  disseisee  con^ 
firms  it,  and  afterwards  recovers  the  land ;  though  the  entry  of  the 
disseisee  was  not  oongeable  at  the  time  of  the  confirmation.  Co.  L« 
900.  a. 

-  So>  if  feoficse  upon  condition  grants  a  rent,  which  the  feoffor  amfirms, 
and  afterwards  enters  for  the  condition  broken.    Ibid. 

So, 
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CONIES. 

Vide  Justices  of  Peace*  (B  48.) 

CONSCIENCE. 

Vide  Chancery.  ^ 

Cai^SIDERATION. 

tTo  rat0eaii  a00ump0it.    Vide  Action  upon  the  Case  upon  Assump- 
sit, (B  1,  &c.) 

■  an  \m  ht  batoainann  0ale*    Vide  Bargain  and  Sale,  (B  11.) 

— '  hi  covenant  to  0tanti  0ei)eii.    Vide  Covenant,  (G  3,  &c.) 

Vide  also  Agreement,  (B  S,'S.)  —  Chancery^  (2  C  7,  8,  &c.  -— 
T.  10.  —  4  D  4, 5.  7.)  —  Pleader,  (C  52,  &c.)  —  Uses,  (K  1.) 


CONSIMILI  CASU. 

Vide  DuM  fuit  infra  JEtatem,  (E). 

CONSISTORY  COURT. 

Vide  Courts,  (N  6.) 


CONSPIRACY. 

Vide  Action  upon  the  Case*  for  a  Conspiracy.  —  Justicxb  or 

Peace,  (B  107.)  —  Pleader,  (2  K). 


CONSTABLE. 


CorwtaWf*    Vide  Justices  op  Peace,  (B  79.  —  D  T-)  —  Lbet, 

(M  5,  »cc.) 
IbUit  amtsMf.    Vide  Officer,  (E  2.) 


CONSULTATION. 

Vide  ProhibitioNi  (K  1,  ftc) 

CONTEMPT. 


(    1*7    ) 
CONTEMPT. 

Vide  Attoenet,  (B  is.)  —  Chancery,  (D  i,  Jtc*) 


CONTINGENCY. 

Vide  Devise,  (N  29.)  —  Estates,  (B  16.  —Uses,  K  6<) 


CONTINUAL  CLAIM. 

Vide  Claim,  (A  1,  &c.) 


CONTINUANCE. 

Contimiaitfc  of  estate.    Vide  Pleader,  (C  66,  &c.)  ^ 

of  pariiamem.    Vide  Parliament,  (M). 

— — —  of  act  of  parliament.    Vide  Parliament,  (R  2.) 

—  anH  Uiocominuance  of  miit  or  process*    Vide  Courts,  (P  1 1.) 

Pleader,  (V  1,  &c.—  W  1,  &c.) 
Vote  Hanfen  contimtance.    Vide.  Abatement,  (I  24.) 


CONTINUANDO. 

Vide  Pleader^  (3  M  lO,) 

\ 

CONTRACT. 


'Wde  Abatement,  (E  12.  —  F  8.)  —  AdmiraltT)  (E  10, 11.)  — 
Agreement.  —  Bargain  and  Sale.  —  Baron  and  Feme,  (Q).  — « 
Dett,  (A  8,  9.)  —  Enfant,  (B  5.)  —  Idiot,  (D  1,  &c.)  —  MfiH- 
CHANT,  (E  1,  &c.)  —  Pleader,  (2  W  11.'43,  &c.)  —  Trade,  (D  S.) 
—  War,  (B  2.) 


CONTRA  FORMAM  STATUTE 

Vide  PlbadBb,  (2  S  10.) 


CONTRA  PACEM. 

Vide  Action  vpom  thb  Ciss,  (C  4.)  —  PL£AI>B]^  (5  M  8.)  —  Pro- 

mutiw,  (F  7.) 

L  f  CONTRL 


»    .' 
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CONTRIBUTION. 

Vide  Chancery,  (2 1.  —  2  S). 


CONVENT. 

Vide  EccLESiAsncAi.  Pebsons,  (B  4, 6.) 


CONVENTICLE. 

Vide  Justices  of  Peace,  (B  16.) 


CONVERSION. 

Vide  Action  vfon  the  Case  ur>n  Trover,  (R  —  G  5.) 


CONVEYANCE. 

Vide  Chancery,  (S  T  1,  &c.)  —  (S  M  2,  &c.  —  4  S  2.)  —  Discon- 

TIN0ANCB,  (C  S,  4,  £.)  —  GaRBANTY,  (D).  —  PUEADER,  (C  37.)  — 
POIAB,  (C  5.) 


CONVICTION. 

ide  Affbax.,  (O  9. 16.)  —  Justices  of  Peace,  (C  1,  kc) 


CONVOCATION. 


(A)  ^m  nsattrntAtD.  p.  148. 

(B)  (DQ^o  oug^t  to  aieijeiemble.  p.  149. 
<C)  Cfieir  pcfbilegetf.  p.  149. 

(D)  Cbe  jutijsDfction*  p.  149. 
(£)  lt>otD  tl^eg  maiie  canons,  p.  149. 

(A)  t^om  aiBCjaiem&leD. 

The  cdiivoo&tion  ought  to  be  summoned  only  by  the  king's  writ. 
By  the  st.  S5  H.  8. 16.  it  was  enacted,  that  it  shall  always  be  so  as- 
cemoledi  and  declared  by  the  clergy  that  it  ought  so  to  be.  4  Inst.  322. 

10  And 


Hm)  the§  make  canons.  149 

And  it  cannot  assemble  without  the  king's  Ccence.    R.  12  Co.  72. 

And  the  convocation  is  under  the  power  and  authority  of  the  king. 
Per  three  J.  21  Ed.  4.  45.  b.  ^ 

Andy  therefore^  at  every  parliament  firom  the  22d  Ed.  3.  there  was 
this  diuise  inserted  in  the  writ  directed  to  every  archbishop  and  bishpp, 
vix.  pnemunientes  priorem  4*  capittdum  (vel  ^canum  4r  capitulumj  ar» 
ckidioconosj  totumq  ;  derum  dioceseos  vestray  quod  iidem  prior  {vel  deca^ 
nut)  4r  archidiacani  in  prqpriis  personis,  dictumqu^  capittdum  per  unum. 
idemque  clerus  per  duos  procuratoresj  ^c*  irUersini,  S^c.  Dugd.  Sum. 
23S.  235,  &c.     4  Inst  4. 

The  archbishop  of  Canterbury  and  archbishop  of  York  make  their 
convocation^  and  grants  severally.    21  Ed.  4.  46.  b. 

(B)  (DQlio  ouglit  to  a^jBtemble. 

4 

In  a  convocation  all  the  clergy  of  the  province  are  present,  in  per- 
son, or  by  representation.     4  Inst.  322.    21  Ed.  4.  5S. 

The  archbishops  and  bishops  meet  in  the  upper  house ;  the  deans^ 
archdeacons,  and  proctors  of  the  clergy  in  the  lower.    4  Inst.  322. 

(C)  c:{)e  pribflegeier. 

By  the  St.  8  H.  6«  1.  all  the  clergy  called  to  convocation  by  the 
kii^s  writ,  their  servants  and  familiars,  shall  enjoy  the  liberty  in 
ooming,  tanrying  and  returning,  as  the  commonalty  called  to  parliament 
enjoy.  .  ^ 

(D)  Ciie  iurijBCDfctfon. 

The  convocation  has  jurisdiction  in  meri  spirituldibus  i  asheresy> 
schism,  &c.    4  Inst.  322.     Vide  Heresy,  (B  1.) 

To  make  &stin^-days,  holy  days,  &c.     21  Ed.  4.  45. 

In  causes  ecclesiastical,  if  the  king  be  concerned,  there  shall  be  an 
appeal  to  the  upper  house  of  convocation.  4  Inst.  339,  340.  Vide 
Prerogative,  (D  15.) 

Bat  the  convocation  has  no  power  to  bind  the  temporalty,  but  only 
the  spintmitj.     21  Ed*  4.  45. 

(E)  t^olD  tDeg  maiie  canon0v 

By  the  st.  25  H.  8.  19.  the  clergy  shall  not  attempt,  claim,  &c.  nor 
enact  or  execute  any  canons,  &c.  in  their  convocation,  unless  they  have 
the  king's  licence  to  make  and  execute  them,  on  pain  of  fine  and  im- 
prisonment.   Vide  Canons. 

And,  therefore^  though'  they  be  assembled  in  convocation  by  the 
kii^s  Ucence,  they  cannot  afterwards  confer  to  make  canons,  &c.  with- 
out a  special  liceitce  for  such  purpose.     R.  12  Co.  72. 

So  after  canons  are  madp  in  convocation  by  the  king's  licence,  they 
cumot  be  executed  before  the  royal  assent  to  them.    K*  12  Co.  72. 

L  3  CON- 


140  €X)PYHOLD. 

CONUSANCE. 

Vide  Fine,  (E  9,  Sec.)  —  Pleader,  (S  K  li,  &c.)  —  Statvis 

Stapuk. 
tf  omuHnte  of  pleas.    Vide  Courts,  (P  9,  &«.) 


COPY. 

Vide  Evidence,  (A  3.) 
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(A)  CoppbolDet* 

(A  1.)  Who  is.  p.  154. 

(A  2.)  What  estate  he  has.  p.  154. 

(B)  CopptolD,  toi)at* 

(B  I.)  Ought  to  be  time  out  df  mind.  p.  155. 
(B  2.)  Within  a  manor,  p.  155. 
(B  3.)  Always  demisable,  p.150: 

(C 1.)  dUbat  tenements  are  grantable  tig  copg.  p.l57. 

(C  2.)  How  granted,  p.  157. 

(C  S.)  What  lord  may  grant. — Dominus  pro  tempore, 

p.  157. 
(C  4.)  By  wrong,  &c.  p.  158. 
(C  5.)  What  steward  may  grant,  p.  159. 
(C  6.)  By  what  words,  p.  I60. 
(C  7.)  What  estate.  —  In  fee.  p.  160. 
(C  8.)  In  tail.  j).  I6O. 
(C  9.)  Estate-tail,  how  barred,  p.  I6I. 
(C  10.)  For  life,  &c.  p.  162. 
(C  11.)  In  remainder,  p.  163. 
(C  12.)  Reversion,  p.  l65, 

(D 1.)  ^tuttnt  Of  a  copsbolD.  p.  163. 

(D  2.)  What  an  heir   may  do   before  admittance, 
p.  164. 

(£)  (CQlbat  coUatecal  qualtttetf  a  copglioa)  stliaU  l)aiie« 

p.  164, 

(F)  i&utrenoer  of  a  copsDoIO. 

(F  1.)  In  court,  p.  166. 

(F  2.)  Out  of  court.  --  To  the  lord.  p.  166, 

(F  S.)  To  the  steward,  p.  166. 

(F  4.)  To  tenants,  &c.  p.  I66, 

(F  5.)  By  attorney,  p.  I67. 

(F6.)  By 
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(F  6.)  By  what  words,  p.  I67. 
(F  7.)  By  what  persons,  p.  I69. 
^      (F  8.)  To  what  use.  p.  I70. 

(F  9.)  To  the  use  of  a  will.  p.  I7I. 

(F 10.)  Presentment  of  a  surrender,  p.  I72. 

(F  11.)  ^n  whom  the  estate  is  till  presentment,  p.  178. 

(F  12.)  When  a  surrender  may  be  revoked,  p.  I78. 

(F  13.)  When  not.  p.  173. 

(F 14.)  How  a  surrender  operates,  p.  174» 

(G)  aomfttahce. 

(G  1.)  What  may  be  done  before  admittance,  p.  176. 
(G  2.)  When  necessary,  p.  I76. 
(G  3.)  When  not.  p.  I77. 
(G  4.)  What  shall  be  an  admittance,  p.  I78. 
(G  5.)  When  it  shall  be.  p.  I78. 
(G  6.)  By  whom  it  shall  be.  p.  178. 
•    (G  7.)  In  what  place,  p.  179. 
(G  8.)  By  attorney,  p.  179, 
(G  9.)  How  it  shall  be  made.  p.  179- 
(G  10.)  The  lord  compellable  to  admit,  p^  180. 
(G  11.)  Of  what  effect  it  shall  be.  p.  180. 

(H)  iFine. 

(H  1.)  When  due.  p.  181. 

(H  2.)  When  to  be  set,  and  how.  p.  182. 

(H  3.)  Fine  certain,  p.  183. 

(H  4.)  Fine  unqertain.  p.  183. 

(H  5«)  When  it  shall  be  paid.  p.  184. 

(H  6.)  Remedy  for  a  fine.— r  By  action,  p.  184. 

(H  7.)  By  seizure  as  forfeited,  p.  185. 

(II.)  A  coppboIOer  jsdaU  alien  ohlp  bg  laiumnOen 

p.l86. 

(I  2.)  But  a  defect  of  the  roll  shall  be  amended, 
p.  187. 

(K)  mt^t  a  copglKilDer  iSbaU  Do  bg  cu0tom. 

(K  1.)  Shall  be  tenant  by  the  curtesy,  p.  187, 

(K  2.)  Shall  have  dower,  p.  I87. 

(K  3.)  Shall  make  leases,  p.  189. 

(K  4.)  Copyhold  shall  descend  contrary  to  the  rules 

(k  th6  common  law.  p.  191. 
(K  5.)  The  lord  shall  appoint  a  guardian,  p.  192. 
(K  6.)  Copyholder  shall  have  common,  p.  192. 
(K  70  Shall  take  trees,  p.  193. 
(K  8.)  Shall  render  his  services,  p.  1 Q4. 

L  *  (Kf).)  Feallv- 
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(K9.)  Fealty,  p.  194. 

(K  10.)  Rent.  p.  19^. 

(K  11.)  Relief,  p.  195. 

(K  12.)  What  remedy  for  rent.  p.  196. 

(K  13.)  Suit  of  court — ^By  a  copyholder*  p.  196. 

(K  14.)  By  a  freeholder,  p.  1 96. 

(K  15.)  By  attorney,  p.  197* 

(K  16.)  Suit  real.  p.  197- 

(K  17.)  Remedy  for  suit.  p.  198. 

(K  18.)  Heriot.  —What  it  is.  p.  199. 

(K  19.)  Heriot  service. — ^When  due.  p.  199. 

(K  ^.)  How  recovered.  —  By  seizure,  p.  199* 

(K  SI.)  By  distress,  p.  200. 

(K  82.)  By  action,  p.  201. 

(K  23.)  Heriot  custom. — ^When  due.  p.  dOl. 

(K  24.^  When  not  p.  202. 

(K  25.)  How  itshall  be  recovered.  — By  seizure,  p.  202. 

(K  26.)  By  action,  p.  203. 

(K  27.)  To  what  lord  it  shall  be  paid.  p.  208. 

(L)  CopgtiolD,  loto  D.ejBitroseD*  p.  203. 
(M)  CopgtioID,  liotD  forfeited. 

(M  1.)  By  treason  or  felony,  p.  205. 

(M  2.)  By  alienation,  p.  206. 

(M  3.)  By  waste,  p.  206. 

(M  4.)  By  denying  services,  fines,  &c.  p.  207* 

(M  5.)  What  estate  shall  be  forfeited,  p.  209. 

(M  6.)  Who    shall    have    advantage  of  the  forfeit 

ture.  p.  210. 
(M7.)  When  a  presentment  is  not  necessary,  p.  211. 
(Ms.)  Dispensation;  what  shall  be.  p.  212. 

(N)  CoppDolD,  titien  bounD  bg  a  sttatute.  p.  213. 

(O)  mhtn  not.  p.  214. 

(P;  CopsboIOer ;  botD  impleatieD. 

(P  1.)  In  the  lord's  court  p.  215. 
(P2.)  In  chancery,  p.  215. 
(P  3.)  At  common  law.  p.  2l6. 
(P  4.)  Pleading  of  copyhold,  p.  217. 

(Q)  Q^anor. 

(Q  1.)  What  shall  be.  p.  218. 

(Q  2.)  What  is  parcel  of  a  manor,  p.  319. , 

(Q  3.^  What  is  not  a  manor,  p.  219. 

(Q  4.)  What  is  a  severance  or  a  manor,  p.  219* 

(Q  5.)  Manor,  how  destroyed,  p.  220. 

(Q  6.)  How  revived,  p.  220. 

(Q  70  How  it  shall  be  pleaded,  p.  220. 

(Rl.)  COttCt* 
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(RIO  Coun^baton.  p- 220. 

(R  2.)  Customary  court  p.  221. 

(R  3.)  Who  shall  be  judge,  p.  221. 

(R  4.)  In  what  place  it  shall  be  held.  p.  221. 

(R  5.)  Steward. — How  retained,  p.  222. 

(R  6.)  The  duty  of  the  steward,  p.  222. 

(R  7.)  The  form  of  holding  the  court  —  Precept  for 

it  p.  222. 
(R  8.)  Stile  of  the  court  p.  222. 
(R  9.)  Proclamation,  p.  223. 
(R  10.)  Essoigns,  &c.  p.  223. 
'  (R  11.)  Enquest  p.  223. 
(R  12.)  Charge,  p.  223. 
(R 13.)  Jurismction.  — >  In  actions  personal.    When 

allowed,  p.  223. 
(R  14.)  When  not  p,  224. 
(R  15.)  In  actions  for  land  freehold,  p.  224. 
(R  16.)  Copyhold,  p.  225. 
(R  170  Trial,  p.  225. 

(R  18.)  Execution. — In  personal  actions,  p.  225. 
(R  19.)  In  real.  p.  226. 

CS)  Cu0tom ;  ti)e  nature  of  tt. 

(S  1.)  Must  be  alleged  in  a  particular  place,  p.  226. 

(S  2.)  Must  be  time  out  of  mind.  p.  226. 

(S  3.)  Must  be  reasonable. — ^What  shall  be  so.  p.  227. 

(S  4.)  Though  contrary  to  a  rule  of  law.  p.  227- 

(S  5.)  Though  contrary  to  a  statute,  p.  227. 

(S  6.)  If  for  a  common  benefit,  though  it  tends  to 

a  particular  prejudice,  p.  227* 
(S  70  If  it  may  have  had  reasonable  commencement 

p.  228. 
(S  8.)  Though  the  right  of  another  be  restrained. 

p.  228. 
(S  9.)  If  in  general  words,  p.  229. 
(S  10.)  What  is  not  reasonable. — ^If  it  cannot  have  had 

a  reasonable  commencement,  p.  229* 
(S  1 1 .)  If  contrary  to  the  law  of  God.  p.  229. 
(S  12.)  Or  contrary  to  the  king's  prerogative,  p.  229. 
(S  13.)  If  it  be  to  a  general  prejudice,  for  the  advan- 
tage of  a  particular  person,  p.  229. 
(S  14.)  Or  to  the  prejudice  of  any,  wnere  there  is  not 

an  equal  prejudice  or  advantage  to  others. 

p.  230. 
(S  15.)  It  the  custom  be,  that  any  one  shall  be  judge 

for  himself,  p.  230. 

•       (S  16.)  If 
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(S  16.)  If  it  be  against  common  right,  p.  230. 
(S  17.)  Or  against  a  prescriptive  ri^ht.  p.  231. 
(S  18.)  If  it  imports  a  loss  on  one  side,  without  a  be- 
nefit in  consideration,  p.  231. 
(S  19-)  Must  be  certain,  p.  231. 
(S  20.)  Custom,  how  destroyed,  p.  232. 

(A)  CopplioIDcr. 

(A  1.)  Who  is. 

A  copyholder  is  one^  who  within  a  manor,  in  which  there  is  a  custom 
time  whereof,  &c.  for  such  tenure^  holds  lands  or  tenements  to  hun  and 
his  heirs,  in  tail,  or  for  life,  &c.  at  the  wiU  of  the  lord,  according  to 
the  custom  of  the  manor.     Co.  L.  58.     Lit.  s.  73. 

And  he  is  called  a  copyholder,  because  he  holds  his  land  by  copy  of 
court  roll  of  the  same  mauor.     Co.  L.  58.  a. 

Of  ancient  times  they  were  called  tenants  in  viUenage,  or  by  base 
tenure,  because  they  held  generally  by  villein  service.  F.  N.  d.  12. 
Co.  L.  58.  a  62.     2  Brown.  77.     [Dougl.  724.  4. 2.  contra.] 

But  they  are  called  copyholders,  1  H.  5.  11. 

Tenants  by  the  verge,  14  H.  434.     Lit.  s.  78. 

Tenants  by  roll  at  the  will  of  the  lord^  42  Ed.  3.  25. 

Cutomary  tenants,  by  the  st.  4  Ed.  1.  extent,  manerii. 
^    After  tenants,  2,Rol.  236. 

[Formerly  copyhold  estates  were  mere  tenancies  at  will,  a  middle 
estate  between  freeholders  and  villeins ;  but  by  length  of  time,  they 
acquired  stability  by  custom.     1  Burr.  1543.] 

(A  2.)  What  estate  he  has. 

Though  a  copyholder  has  an  estate  at  the  will  of  the  lord^  yet  it  is 
according  to  the  custom  of  the  manor.     4  Co.  21. 

And  therefore  the  lord  cannot  oust  him,  if  he  observes  the  customs 
of  the  manor.  Co.  L.  60.  b.  62.  b.  63.  2  Co.  17.  a.  R.  4  Co.  21.  b. 
24.  b.  24.     Cro.  El.  103.     1  Rol.  510.  1.  25. 

And  if  he  be  ousted  contrary  to  the  custom,  he  shall  not  only  sue 
by  petition  to  the  lord,  but  may  have  trespass  against  him.  Co.  L. 
60.  b.  62.  b.  Per  Danby,  7  Ed.  4.  19.  Per  Brian,  21  Ed.  4.  80. 
Dal.  62. 

So  the  lord  cannot  do  any  act  to  determine  his  interest ;  and  there- 
fore, if  the  king  being  lord  of  a  manor  grants  land  by  copy,  and  af- 
terwards grants  the  fee  of  the  same  land  by  patent ;  the  interest  of  the 
copyholder  is  not  destroyed.  R.  2  Co.  17.  a.  Lane.  R.  4  Co.  24.  b. 
Murrel. 

So,  if  the  lord  of  a  manor,  in  which  by  custom  the  wife  of  a  copy- 
holder shall  have  dower  without  other  admittance,  grants  the  freehold 
of  a  copyhold  to  A.  for  the  life  of  the  copyholder,  and  afterwards  to 
the  copyholder  himself  in  ^e ;  the  estate  of  the  wife  is  not  destroyed, 
because  the  copyholder  continued  his  copyhold  interest  for  his  life. 
R.  Heb.  181.     1  Rol.  510.  1.  40.     R.  2  Cro.  126. 

But  a  copyholder  has  no  estate  of  freehold ;  for  that  remains  in  the 
lord.    Lit.  8.  81.    2  Inst.  325. 

(B)  Copgr 
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(B)  CopBlJolU,  toftat 

B  1.  Ought  to  be  time  out  of  mind. 

A  copyhold  ought  to  be  time  whereof  &c.  for  it  cannot  begin  at 
this  day.     Co.  L.  6S»  b.  (r) 

And^  therefore,  if  the  lord  grants  land  by  copy,  which  has  not  been 
ID  granted  beforei  it  is  no  copyhold.     R.  1  Leo.  56. 

Though  it  continues  in  grant  by  copy  for  forty-seven  years.  R. 
3  Leo.  107. 

And^  if  the  lord  afterwards  grants  it  by  copy  for  a  further  term  of 
years ;  he  may  enter  as  upon  a  tenant  at  will.     R.  3  Leo.  108.  {s) 

But  a  continuance  in  grant  by  copy  for  fifty  or  sixty  years,  fixes  a 
customary  interest,  if  it  be  without  interruption.     Semb.  3  Leo.  107- 

Yet  where  a  grant  was  10  H.  8.  and  the  lord  entered  23  H.  8.  for  K 
forfeiture,  and  afterwards  i\,  continued  in  grant  by  copy  till  8  EUz. ; 
that  was  an  interruption,  and  it  shall  be  computea  in  grant  by  copy 
only  firom  23  H.  8.  which  being  but  forty-s^ven  years  will  not  fix  a 
customary  interest.    R.  3  heo,  107*  (0 

(B  2.)  Within  a  manor. 

• 

It  ou^ht  to  be  parcel  of  a  manor,  or  within  a  manor.     Co.  L.  58.  b« 

But  It  is  not  necessary  that  it  continue  parcel  of  the  manor  ;  for  if 
the  lord  grants  the  inheritance  of  all  the  copyholds  within  his  manor^ 
whereby  they  are  severed  from  the  manor,  yet  the  copyholds  remain. 
R.  4.  Co.  ^6.  b.     Cro.  El.  103. 

And  the  grantee  shall  hold  customary  courts,  and  take  surrenders, 
and  grant  by  copy,  though  he  cannot  hold  a  court-baron.  R.  4  Co* 
86.  b.     But  semb.  cont.  Cro.  El.  103. 

So,  if  the  lord  demises  the  freehold  of  all  the  copyholds  within  his 
manor  for  2000  years ;  the  copyholds  remain,  and  the  lessee  shall  hold 
customary  courts,  ^c.     R.  4  Co.  26.  b.  Neale.     Cro.  El.  395. 

So,  if  the  lord  grants  the  inheritance  of  one  copyhold,  it  remains 
oq)yholcl,  and  shall  pay  rents,  heriots,  and  other  services  to  the  teofiRee, 
and  shall  be  subject  to  forfeiture  for  alienation,  waste,  &c.  as  before. 
R.  4  Co.  24.  b.  25.    Murrel.     R.  2  Leo.  208. 

Yet  the  ffofiee  cannot  hold  a  court,  take  a  surrender,  or  make  an  ad- 
Quttance»     R.  4  Co.  25. 

(r)  A  copyhold  cannot  be  created  at  this  day»  either  by  act  of  the  party,  or  b? 
•peration  of  law,  since  neither  can  annex  to  the  land  that  immemorial  custom  wUch 
is  the  essence  of  a  copyhold.  1  T.  R.  466.  If  it  could  be  created  by  act  of  parlia- 
nent,  it  must  be  in  this  way :  the  act  would  estop  every  one  from  questtoaing  that 
the  land  had  been  copyhold  tune  out  of  mind.    S  T.  R.  415. 

(i)  The  lord,  when  warranted  by  custom,  may  grant  the  waste  of  the  manor  at 
oroyhold,  and  thereby  effectually  create  a  new  copyhold  tenure.    3  B.  &  P.  546. 

(Q  A  praat  of  parcel  of  the  waste  of  a  manor  to  a  copyholder  and  hb  beirf»  by 
way  of  increase  to  his  copyhold  tenement,  to  be  held  of  tne  lord  at  his  will,  subject 
to  the  same  services,  &c.  with  the  copyhold,  and  for  which  the  grantee  paid  a  fine 
to  the  lord,  and  fees  to  the  steward,  will  operate  ndther,-r-i .  As  the  grant  of  a  copy- 
hold ;  2.  Nor  as  freehold  of  inheritance.  1.  Not  of  a  copvhold,  because  without  a 
fecial  coatom  copyhold  cannot  be  created  at  this  day.  9.  Nor  of  a  freehold  inheri- 
tanoe,  once  that  cna  only  be  created  by  fraflbMBt^  IcMe  aadielMie,  &c    s  M. 

And 
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And  the  copyholder  has  no  way  to  selli  but  by  a  decree  in  CSianoerr. 
4  Co.  25- 

Or,  he  may  surrender  to  the  use  of  the  same  feoffee*  Per  Fenner, 
Cro.  El.  262- 

(B  3.)  Always  demisable. 

So,  a  copyhold  ought  to  be  at  all  times  demised,  or  demisable,  by 
copy.     Co.  L.  68.  b.    [2  Term  Rep.  415.  705.]    Vide  post,  (L). 

Eut  it  is  suBSdent  if  it  be  demisable,  though  it  was  not  always  de- 
mised.    Ibid. 

Though  leased  at  will  only.     4  Co.  31. 

And  merefore,  if  the  lord  holds  a  copyhold,  which  escheated  to  him, 
in  his  hand§  for  many  years,  he  may  afterwards  demise  it  by  copy.  Co. 
L.  58.  b.   4  Co.  8^.  a.    R.  Cro.  El.  699.    1  Rol.  498. 1. 40. 

So,  if  it  comes  into  his  hands  by  any  other  means.  4  Co.  31.  a. 
French. 

And  his  heir,  er  assignee,  may  afterwards  re-grant  it  by  copy. 
4  Co.  31.  a. 

So,  if  a  copyholder  takes  a  lease,  or  other  estate  of  the  manor  or  of 
his  copyhold,  whereby  his  copyhold  is  destroyed,  yet  the  land .  may 
aftierwards  be  granted  by  copy ;  for  it  was  always,  demisable.  Ag. 
4  Co.  31.  b.    Sav.  70.    (Vide  1  Rol.  498. 1.  SO.    Semb.  cont) 

Sk>,  if  the  lord,  after  a  copyhold  escheats,  &c.  demises  the  manor,  and 
the  escheated  tenement  by  express  words,  yet  it  may  afterwards  be 
granted  by  copy;  for  the  demise  of  the  manor  includes  the  escheated 
copyhold  as  parcel  of  the  demesnes,  and  the  naming  of  it  signifies 
nothing.     R.  Cro.  Car.  521.   Vide  Jon.  449.    (Semb.  cont.) 

But,  if  the  lord  leases  such  copyhold  for  life,  or  years,  or  conveys  it 
for  any  other  estate  (except  at  will)  by  deed,  or  wi^out  deed,  it  cannot 
afterwards  be  re-granted  by  copy ;  for  it  was  not  always  demisable.  R* 
4  Co.  31.  a.     Vide  post,  (L). 

So,  if  he  makes  a  {eo&aent^  and  afterwards  enters  for  a  condition 
broken.     4  Co.>31.  a. 

So,  if  the  wife  of  a  lord  has  been  endowed  of  it.    Ibid. 

Or,  it  has  been  extended  upon  a  statute^  or  recognizance  acknow- 
ledged by  the  lord.     Ibid. 

So,  if  the  king,  being  lord,  by  letters  patents  grants  an  escheated 
copyhold,  &c.  not  knowing  of  i^  though  he  was  deceived.  1  Rol.  498. 
1.  30.  Jon.  449.  Cont  2  Dan.  176.  R.  cont.  2  Rol.  197. 1.  5.  Vide 
post,  (L). 

So,  if  the  lord  grants  land  to  a  copyholder,  by  bill  under  his  hand,  for 
his  life.     1  And.  199.       , 

Yet,  if  by  a  tortious  act  it  has  been  sometimes  not  demisable,  when 
such  act  is  avoided,  it  may  be  re-granted  by  copy^  as,  if  a  copvholder 
be  ousted  and  the  lord  disseised,  and  there  be  a  descent  after  the 
disseisin,  yet  after  recontinuance,  it  may  be.  granted  by  copy.  4  Co. 
31.  a. 

So,  if  a  copyhold  has  been  recovered  by  a  fisdse  verdict,  or  an  erro* 
neous  judgment.     Ibid. 

So,  if  a  husband  seised  of  a  manor  in  right  of  his  wife  grants  by 
indenture  an  escheated  cqpyhold,  &c.  the  wife  after  his  death  may  re- 
grant  it  by  copy.    Per  two  J*  Cro,  £1. 459,    2  Rol.  271.  L  25. 

So, 
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So,  if  tenant  for  life  leases  by  indenture,  t}ie  reversion  may  be  r^ 
granted.    Per  two  J.  Cro.  El.  459.    2  Rol.  27 1. 1.  20. 
Or,  if  tenant  in  tail  leases.    2  Rol.  271*  1*  24. 
Or,  lessee  for  years  of  a  copyhold.    2  Rol.  271.  L  15. 

(C  1.)  m{)at  tenements  are  grantabfe  bg  copp. 

A  manor  may  be  granted  by  copy.  Co.  L.  58.  b.  R.  1 1  Co.  17.  b. 
Nevil.   2  Cro.  827.  260.    Yel.  191. 

So,  all  lands  and  tenements  within  the  manor.     Co.  L.  58.  b. 

So,  the  herbage  and  vestura  terra.  Co.  L.  58.  b.  R.  4  Co.  SO.  b. 
Hoe. 

Tonsura  ieme.    Per  Gawdy.     1  RoL  498. 1.  15. 

So,  tithes ;  for  they  may  be  parcel  of  a  manor,  as  well  as  a  rent- 
chai^.  Dub.  Cro.  £1.  814.  R.  Cro.  £1.  413.  Per  Rol.  1  RoL  498. 
L  10.    Mo.  S55. 

So^  underwood  without  the  soil.  R.  4  Co.  SO.  Hoe.  Co.  L.  58.  b. 
Gro.El.  418.     Mo.  855.    , 

And  the  lord  cannot  take  underwood  there  in  common.  R.  Cro. 
£1.  418.     Mo.  355. 

So^  a  mill.     R.  4  Leo.  241. 

8o^  e^ery  thing  that  concerns  lands  and  tenements :  as,  a  fair  appen- 
dant to  a  manor.     Co.  L.  58.  b.  Mo.  SS6. 

And  a  market     Cro.  £1.413.    Mo.  855. 

And  a  fishery.     Mo.  355. 

And  common.     D.  Cro:  £1.  814. 

But  where  a  manor  is  granted  by  copy,  it  cannot  have  freeholders, 
or  a  court-baron,  but  a  customary  court  for  the  admission  of  copyholders. 
R.  2  Cro.  260.     Adm.  2  Cra  327. 

Nor  shall  have  forfeiture  of  the  tenements.    2  Cro.  260. 

Nor  hold  plea  in  writ  of  right    Ibid. 

(C  2.)  How  granted. 

If  the  lord  grants  a  cqpyhold  upon  a  surrender,  he  ought  to  grant  it 
according  to  the  intent  of  the  surrender. 

And  he  cannot  increase  the  rent  or  services,  or  add  a  condition. 
2  RoL  286. 

But  where  a  copyhold  comes  to  the  lord  by  escheat,  forfeiture,  &c. 
he  may  grant  it  de  novo  by  copy,  rendering  a  greater  rent   2  Rol.  286. 

(C  3.)  What  lord  may  grant.  — Dominus  pro  tempore. 

Every  one  having  a  lawfid  interest  in  a  manor,  may  make  voluntary 
grants  of  copyholds  escheated^  or  come  to  his  hands,  as  well  as  admit- 
tances^ rendering  the  ancient  rents  and  services,  which  bind  him  who 
has  the  inheritance.     4  Co.  2S.  b.     Co.  L.  58.  b.    Mo.  1 12. 

As,  tenant  in  fee  or  tail.    4  Co.  28.  b. 

Tenant  for  Ufe.    R.  4  Co.  28.  b. 

Tenant  by  /nirtesy.    4  Co.  23  b. 

Tenant  in  dower.    Ibid. 

Tenant  by  statute-merchant,  staple,  or  el^it.  4  Co.  23.  b.  Co.  L. 
58.  b. 

Tenant  for  years.   4  Co.  2$.  b.    Co,  L.  58.  b.   B.  Mod.  Ca.  63. 

Guardian 
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Gaardian  in  chivalry,  or  socage.  4  Co.  23.  b.  Co.  L.  58.  b.  R- 
Ow.  1 15.    2  Cro.  55.  98.     1  Rol.  499. 1. 23.     Godb.^43. 

Tenant  at  will  of  a  manor;  for  the  copyholder  is  m  by  the  custom, 
without  regard  to  the  person,  or  estate  of  the  lord.  4  Co.  23.  b.  Co- 
L.  58.  b.    Agr.  6  Co.  60.  b. 

Feoffee  upon  condition  may  make  voluntary  grants,  which  stand  after 
the  condition  broken.     R.  4  Co.  24.  a. 

So,  grants  by  a  bishop  bind  his  successor,  and  the  king  when  the  tern- 
poralties  are  in  his  hand.     4  Co.  21.  23.  b. 

So,  grants  by  a  prebendary,  parson,  &c.  bind  for  ever.    4  Co.  28.  b. 

So,  if  the  lord  takes  a  wife,  who  is  entitled  to  dower  by  the  marriage, 
and  afterwards  makes  a  voluntary  grant;  this  binds  the  wife  after  Uie 
death  of  her  husband.  R.  4  Co.  24.  a.  R.  8  Co.  63.  b.  cont.  J^o.  94. 
R.  ace.  Mo.  812. 

So,  if  an  infant  makes  voluntary  grants,  they  bind  for  ever.  4  Co* 
23.  b. 

Or  an  idiot,  or  non  compos.     Ibid. 

So,  a  lunatic  by  his  steward.     2  Dan.  178. 

So,  when  a  reversion  is  demisable  by  copy,  tenant  in  dower  may 
grant  it  by  copy,  as  well  as  the  possession ;  and  the  grant  binds  the  heir. 
R.  1  Roi.  499. 1.  20.    Cro.  El.  662. 

So,  every  other  particular  tenant  of  a  manor.  R.  Mo.  147.  Cro« 
El.  662.     Godb.  143. 

And  the  grant  is  good,  though  the  reversion  does  not  fall  in  posses- 
sion during  the  estate  of  the  lord  who  made  the  grant  Cont  per  all 
the  judges  except  two.  Mo.  95.  Ace.  per  two  J.  Cro.  EI.  662.  R.  2  Rol. 
41.1.12.     2  Co.  99.     R.  1  Rol.  449.  1.  20. 

And  if  a  cc^yholder  by  custom  has  estovers,  common,  &c.  appurte- 
nant to  his  copyhold,  apd  the  lessee  for  years,  &c.  excepting  wood^ 
waste,  &c.  whereby  they  are  severed  from  the  manor,  makes  a  volun^^ 
tary  grant,  the  grantee  shall  have  common, 'estovers,  &c.  as  before ;  for 
he  is  not  in  by  the  lord,  but  paramount.     R.  8  Co.  63.    Mo.  812. 

But  tenant  at  will  of  a  manor  cannot  grant  a  copyholder  licence  to 
alien  for  years.     R.  8  Jac.   1  Rol.  51 1. 1.  10. 

And  if  tenant  for  life  of  a  manor  grants  a  licence  to  alien  for  years, 
it  determines  at  his  death.     R.  1  RoT.  51 1. 1. 15. 

So,  if  an  husband  is  seised  in  right  of  his  wife,  the  wife  ought  to 
join  in  the  grant     2  Cro.  99. 

So,  if  a  copyhold  comes  to  the  lord  by  forfeiture,  escheat,  &c.  and 
he  binds  himself  in  a  statute,  and  afterwards  re-grants  the  copyhold,  it 
shall  be  liable  to  the  statute.     R.  Mo.  94.     1  Leo.  4. 

So,  if  the  lord  grants  a  rent-charge>  and  afterwards  re-grants  a  copy- 
hold, it  shall  be  hable  to  the  rent.    R.  2  Leo.  152.    3  Leo.  59. 

So,  if  the  lord  grants  a  rent-charge,  and  afterwards  a  copyhold 
escheats,  &c.  and  the  lord  re-grants  it,  it  shall  be  Kable  to  the  rent. 
R.  Dy.  270.  b.    R.  cont  2  Brownl.  208- 

But  if  a  copyholder  surrenders  to  the  lord,  to  the  use  of  A.,  and  the 
lord  admits  him ;  A.  shall  not  be  liable  to  the  statute  or  charge  of  the 
lord.     R.  1  Leo.  4.    Dy.  270.  b. 

(C  4.)  By  wrong,  &c 

So  tenant  of  a  manor  by  wrong,  or  defeasiUe  title^  may 'make  an 
admittance  upon  a  surrender^  which  will  bind  him  who  has  the  right ; 

for 
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for  this  is  a  Jawful  act^  to  which  he  is  compellable  in  equity ;  as,  a 
disseisor^  abator,  or  intruder.    4  Co.  24.  a.     Co.  L.  58.  b. 

Feoffee  of  a  disseisor.     4  Co.  24.  a. 

Tenant  by  sufferance.    R.  4  Co.  24.    2  Leo.  46^  7* 

Devisee^  though  afterwards  the  devisor  be  found  non  compos.  Per 
Popham,  Ow.  28.     R;  2  Leo.  46,  7- 

Though  a  surrender  be  to  the  disseisor  ut  dominusjaciat  voluntatem 
tuamy  whereupon  he  grants  it  to  A.  in  tail  according  to  the  intent  of 
the  surrender.     Q.  1  Rol.  503. 1.  25. 

But  a  lord  by  defeasible  title  cannot  make  voluntary  grants  to  bind 
him  who  has  die  right.  Co.  L.  58.  b.  4  Co.  23.  b.  Ow.  28.  R. 
4  Co.  24.  a.     Rous.  Mo.  236. 

So$  he  cannot  admit  to  a  greater  estate  upon  a  surrender  than  the 
surrenderer  can  give ;  and  therefore  if  tenant  for  Kfe,  or  in  tail,  sur- 
renders to  a  disseisor  to  the  use  of  A.  for  life^  or  in  tail,  and  the  dis- 
seisor admits  accordingly,  this  does  not  bind  the  disseisee.  1  Rol. 
503.  1.  27.  .      ^ 

So)  he  Cannot  accept  a  surrender  to  the  use  of  himelf,  but  such  sur- 
render will  be  void  ;  as,  an  executor  de  son  tort  cannot  retain  for  his 
own  debt.     R.  2  Jon.  153.     1  Vent.  359.     2  Mod.  287- 

And  if  a  lord,  who  has  a  defeasible  title,  makes  a  voluntary  grant, 
entry  or  recovery  of  the  manor  by  the  disseisee  avoids  it.    R.  Poph.  71. 

So,  if  a  devisee  for  payment  of  debts  makes  a  grants  and  the  wife  is 
endowed  of  the  third  part  of  the  manor,  and  this  copyhold  is  assigned 
fer  her  third,  she  shall  avoid  the  grant.    B.  Dy.  251 .  a. 

4 

(C  5.)  What  steward  may  grant. 

A  grant  by  any  steward^  who  has  colour  of  title,  is  good ;  and  there- 
fore, u  two  are  joint  stewards  of  a  manor  by  patent,  and  one  of  them 
holds  a  court  and  makes  grants^  it  is  sufficient.     R.  Mo.  112.  • 

So,  if  the  clerk  of  a  steward  holds  a  court,  and  makes  grants ;  for 
the  tenants  cannot  examine  his  authority,  neither  need  he  give  them  an 
account  of  it.     Ibid. 

So,  if  there  be  a  steward  ad  exeqtiend^  per  se  aut  deput\  and  he  makes 
t  d^uty  pro  hoc  vice*   R.  Crc.  EL  48. 

So^  if  a  deputy  of  a  steward  deputes  another,  who  holds  courts  and 
makes  grants;  though  he  has  no  title,  for  a  deputy  cannot  make^a 
deputy.  R.  in  B.  R.  12  W.  3.  inter  Parker  and  Keck.  R.  1  Leo.  288. 
Vide  Salk.  95.     Comyns's  Rep.  84. 

So,  if  a  deputy,  to  take  a  surrender  to  A.  in  fee,  takes  surrenders, 
which  are  not  pursuant  to  his  authority;  yet  it  is  sufficient.  R. 
1  Leo.  289. 

So,  if  a  deputation  be  to  take  a  surrender  to  A.  in  fee,  and  he  takes 
a  conditional  surrender,  it  is  sufficient.  R.  1  Leo.  289.  Adm.  Cro. 
H.  48. 

But  a  grant  by  a  steward,  contraiy  to  the  command  of  the  lord^  is 
void.     Per  Poph.  Cro.  El.  699. 

Or,  by  less  services.     Cro.  £1.  699. 

Yet  a  grant  by  the  king's  steward  of  a  copyhold  escheated,  without 
warranty  is  good,  though  not  agreeable  to  his  duty.     R.  4  Co.  SO.  a. 

(C6.)  By 
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(C  6.)  By  what  words. 

A  grant'  to  A*  hahendum  to  him  and  his  wife,  is  void  to  the  wife, 
she  being  named  only  after  the  habendum.  R.  1  Rol.  67*  1.  45.  Vide 
post,  (F  6.) 

So,  a  grant  to  A.  habendum  to  him,  his  wife,  and  son,  is  void  to  the 
wife  and  son.     R.  2  Rol.  68. 1. 10. 

So,  a  grant  to  A.  and  his  son,  who  has  several  sons,  is  void  for  un- 
certainty.    R.  2  Cro.  374. 

Otherwise^  if  it  be  averred  that  A.  had  but  one  son.    R.  2  Cro.  374. 

(C  70  What  estate.  —  In  fee.' 

The  lord  may  grant  a  eopyhold  to  hold  to  a  man  and  his  heirs  in 
fee-simple.     Lit.  s.  78. 

So,  a  copyhold  may  be  granted  to  A.  and  his  heirs^  upon  oondition, 
that  he  pay  100/.  to  B.,  ana  if  he  does  not  pay,  to  B.  and  his  heirs.  Per 
Beaumont,  Cro.  El.  561.     Semb.  1  Rol.  137.  254. 

So^  it  may  be  granted  to  several  and  their  heirs,  by  which  they  are 
joint-tenants. 

And  if  it  be  granted  to  four  and  their  heirs^  equally  to  be  divided^ 
fhey  are  joint- tenants,  and  not  tenants  in  common.  Per  Holt,  but  two 
J.  oonL  in  B.  R.  inter  Fisher  and  Wigg,  T.  12  W.  8.  Vide  Sal.  S91. 
(Comyns's  Rep.  88.)  ^ 

'    (C  8.)  In  tail. 

So,  by  custom,  co-qperating  with  the  st*  W.  2.  1.  ife  donis^  a  copy- 
hold may  be  granted  in  tail.  Lit.  s.  73.  Co.  L.  60,  a.  b.  Adm.  1  Sid. 
814.  R.  8  Co.  8.  Mo.  128.  Per  two  J.  Poph.  84,  85.  R.  Poph. 
Y28.  Semb.  1  Rol.  48.  R.  Qart  22.  D.  2  Brow.  77.  44.  R.  1  RoL^ 
888. 1.  20.  (fi) 

And  if  a  custom  allows  a  grant,  to  a  man  and  his  heirs,  it  warrants 
also  a  grant  to  him  and  the  heirs  of  his  body.  R.  4.  28.  Gravenor* 
Co.  L.  52.  b.  Poph.  Z5.  Semble  per  Holt,  M.  2  Ann.  Vide  6  Mod. 
6S.  66. 

But  it  is  no  evidence  of  a  custom  to  make  a  grant  in  tail,  that  land 
was  used  to  be  granted  to  a  man,  and  the  heirs  of  his  body,  unless  there 
has  been  also  a  remainder  after  such  estate.     Co.  L.  60.  b. 

Or,  the  issue  has  voided  the  alienation  of  his  ancestor.     Ibid. 

Or,  has  recovered  in  formedon  in  discender^  &c.     Ibid. 

And  it  seems,  that  the  st.  d£  doniSf  without  a  custom,  does  not  make 
an  entail ;  for  it  does  not  extend  to  copyholds.  Co.  L.  60.  a.  R*  8  Co.  8. 
Vide  post,  (N).     R.  Cro.  El.  717.    Godb.  869. 

[A  copyhold  to  husband  for  lifej  wife  for  life,  heirs  of  the  bodies  of 
husband  and  wife,  remainder  in  fee  to  the  survivor,  is  an  estate-tail 
after  possibility  of  issue  extinct  in  the  wife  who  survives,  and  the  estate 
vests  in  the  person  who  is  heir  of  the  body  of  both  husband  and  wife. 
2  Atkyns,  101.} 


(tt)  Copvholdft  are  ndther  within  the  statute  dc  dom^  nor  that  of  uses ;  nor  can  they 
be  entailed  without  a  cuftom.    5  T.  R*  i li. 

(C  9.)  Estate 
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(C  90  Estate-tail  how  barred. 

But  if  by  cuBtom  a  copyhold  may  be  entailed^  it  may  also  be  barred. 
Go.  L.eo.  b.    Ag.  1  Rol.  49. 

And  therefore,  a  oommoD  recovery  may  be  in  the  lord's  court  to  bar 
such  entail  Dub.  4  Ca  23.  a.  Cro.  El.  372.  391.  R.  1  Rol.  506. 
1. 10.    Agr.  Ma  753.  358. 

Though  there  be  not  any  special  custom  to  warrant  such  recovery. 
H  1  R<3.  506.  L  20.  D.  Mo.  358.  Per  Holt  obiter  in  the  case  of 
Hunt  and  Bourn.     (Vide  SaL  340.) 

Soy  by  custom,  it  is  a  good  bar  to  an  entail,  that  a  copyholder  com- 
mits a  forfeiture  by  alienating  without  licence,  and  the  forfeiture  is  pre- 
sented in  court,  and  thereupon  the  lord  seizes  it,  and  afterwards  makes 
a  grant  to  A.  and  his  heirs,  for  whose  benefit  the  forfeiture  was  intended. 
R.  2  Sand.  422.     1  Sid.  314.    Dub.  Sti.  450. 

Or,  that  a  copyholder  surrenders  to  A.  and  his  heirs,  who  shall  com- 
mit a  forfeiture,  &c.     R.  1  Sid.  314. 

In  such  case  the  lord  cannot  admit  any  other,  than  the  person  for 
whose  benefit  the  forfeiture  was  intended.     R.  2  Sand.  422. 

And  if  the  lord  does  otherwise,  a  purchaser  shall  avoid  all  mesne 
sets  when  he  is  admitted,  as  well  as  upon  a  surrender.     2  Sand.  422. 

So^  a  copyhold  in  tail  shall  be  barred,  by  acceptance  of  a  feoffment 
from  the  lord,  and  afterwards  a  fine  levied  at  common  law.  R.  Cart. 
23.    Vide  post,  (N). 

Though  there  be  a  custom,  that  it  shall  be  barred  by  forfeiture,  et  non 
fditer ;  for  such  custom  (as  to  the  non  aliter)  is  void.    R.  Cart.  23. 

But  an  entail  cannot  be  barred  by  surrender  only ;  for  a  custom  to 
bar  by  surrender  alone,  is  void.  Per  Coke,  Lo»  188.  Cont.  if  the 
outom  allows  it.    Semb.  Poph.  129.    2  Brow.  121. 

[There  may  be  a  good  custom  in  a  manor,  that  tenant  in  tail  may 
surrender^  and  bar  his  issue,  without  suffixing  recovery;  or  that  he 
may  snffisr  recovery  in  the  manor  court,  and  have  the  same  eflfect. 
Str.  1197.     Wils.  26.] 

[In  a  manor  where  copyhold  may  be  entdled  either  by  special 
custom,  or  by  the  general  doctrine  of  surrender  in  fee,  vel  aliter  $  &c. 
if  a  custom  does  not  appear  to  bar  by  recovery  in  that  manor,  it  may 
be  barred  by  surrender :  for  otherwise  it  would  create  k  perpetui^. 
2  Vezey  sen.  696.] 

[And  this  surrender  to  the  use  of  the  wiU  only.  Ibid.  2  Vezey 
sen.  60S.] 

[By  custom,  it  may  be  barred  by  surrender,  and  wherever  tenant  in 
tail  of  a  fi^eehold  can  bar  die  estate  by  any  means,  there  tenant  in  tail 
of  such  cc^yhold  may  bar  by  surrender.  2  B.  M.  969.  980.  Vide 
Ambler^  279.] 

[In  stt^  manor,  if  A.  devises  to  his  son  B.  and  C.  his  wife,  and  the 
heirs  of  the  body  of  B.  cm  C.  batten;  this  estate  may  be  barred  by 
surrender  of  B.  alone.    Ibid.'l  («T 

If 


(«)  1.  An  equitable  estate  tail  of  a  copyhold,  cannot  be  barred  by  the  devise  alone 
of  the  tenant  In  tail,  l  H.  Bl.  447.-2.  Tenant  for  life  of  a  copyhold,  remainder  to 
hb  6r8t  and  other  sons  in  tail,  took  a  conveyance  in  fee  from  the  lord.    The  premise* 

Vol.  III.  M  descended 
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If  a  common  recovery  is  en'oneoiis,  it  cannot  be  reversed  but  by  a 
petition    to  the    lord,    in    nature    of  a    writ  of  error.     Adm.  Ca. 

Pari.  67. 

And  if  the  lord  refuse  to  receive  such  {letition,  he  shall  not'l)e  com- 
pelled to  it  in  e(|uity.  R.  in  Ch.  upon  dem.  to  a  bill,  and  affirmed  in 
Parliament.     Ca.  Pari.  G7-     R,  1  Ver.  ^68. 

Recovery  in  value  shall  be  only  of  other  copyhold  in  die  same 
mai^or.     Mo.  359.  (x) 

(C  10.)  For  life,  &c. 

So,  custom  allows  a  grant  of  copyhold  for  life.     Lit.  s.  73. 

And  when,  by  custom,  a  grant  may  be  to  a  man  and  bis  heirs,  the 
same  custom  warrants  a  grant  of  any  less  estate,  as  for  life,  &c.  though 
there  never  was  such  a  grant  befoi-e.  R.  Co.  L.  52.  b.  4  Co.  23. 
Gravenor.     R.  1  Leo.  56. 

Though  the  custom  says,  that  there  shall  be  a  grant  in  fee  solummodo  ; 
for  tliat  cannot  restrain  what  is  incident  by  law.    R.  1  Rol.  511.  i.  30. 

So,  by  a  custom  allowing  a  grant  for  tliree  lives;  it  may  be  granted 
to  three  for  the  lives  of  two-     R.  1  Rol.  511.  1.  40. 

Or  for  two  lives,  or  one  life.     Per  Poph.  35. 

Or  to  one  for  the  life  of  himself,  and  two  others  successive.  R. 
1  Sal.  188. 

But  a  grant  to  A.  for  his  life,  remainder  for  the  life  of  his  wife,  and 
the  first  son  which  he  may  afterwards  have,  is  warranted  only  for  his 
own  life.     M.  Mo.  677. 

So,  by  a  cusom  allowing  a  grant  for  life^  it  may  b^  granted  duratife 
viduitate.     R.  4  Co.  30.     Down.  Cro.  El.  323. 

So,  by  a  custom  which  allows  a  grant  to  three,  successive  sicui  na-^ 
minantw^y  a  grant  may  be  to  A.  for  three  lives.  R.  Mod.  Ca.  67* 
I  Sal.  188. 

If  the  grant  be  for  tlie  lives  of  him  and  his  two  brothers,  his  son 
shall  have  it. 

And  if  he  dies  without  issue,  his  executor,  or  adifninistrator,  and  not 
the  other  lives.    1  Ver.  415. 

If  a  grant  be  for  three  lives  successive  sicul  iioniinarUury  by  custom  the 
wife  of  die  grantee  may  have  free  bencli,  whereby  the  estate  is  con- 
tinued during  the  life  of  the  wife.     1  Lev.  21. 

If  the  lord  makes  a  lease  for  forty  years,  frpm  the  death,  surrender, 
or  other  determination  of  the  estate,  and  the  three  lives  all  die;  the 
lease  does  not  commence  till  the  death  of  the  wife :  for  it  shall  be  such  a 
death  as  determines  the  estate.     Per  two  J.  1  Lev.  21. 

So,  a  custom  allowing  a  grant  for  life,  &c.  warrants  a  grant  for  years. 
4  Co.  23.     Co.  L.  52.  b. 


descended  upon  the  eldest  son,  who  by  will  charced  all  his  real  estates  with  debts  and 
legacies,  and  devised  it  to  his  brother  for  life,  with  various  remainders.  The  estates  in 
tlie  copyhold  arc  barred.    2  Vcs.  £24. 

{x)  Common  recoveries  may  be  suffered  in  copyhold  courts  by  attorney.    4 ;  G.  7. 
St.  2.  c.  8. 

(C  11.)  In 
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(C  !!•)  In  remainder 

Soy  by  ciutom^  a  copyhold  iwy  be  granted  in  remainder.  Adm, 
1  Sand.  151.     R.  4  Leo.  9. 

And  if  a  custom  allows  a  grant  in  fee^  ^it  warrants  a  grant  in  tail^ 
Gmt  life,  or  years,  remainder  to  another  and  his  heirs.  Co.  L.  52^  b. 
Popb.  35. 

8o^  a  surrender  may  be  to  A.  in  Am,  and  if  he  dies  within  age,  an4 
unmarried,  to  B.  in  fee ;  the  remainder  to  B.  is  good.  Semb.  2  Rol, 
791.1.40. 

So,  he  in  remainder  may  be  admitted  to  it  by  himself.    Lut  758. 

Btat  a  mat  in  remainder  may  be  restrained  to  ^o  assept  of  the 
tenants.    Dub.  S.  Leo.  236. 

(C  12,)  Reversian, 

So^  a  reversion  of  a  copyhold  estate  may  be  granted,  but  not  without 
a  special  custom^    D.  Mar.  6#    Vide  post,  (F  6.)     R.  3  Leo.  239. 

So,  a  man  admitted  to  a  reversion  may  surrender  to  another. 

Or,  a  moie^or  two  parts,  8pc.     Ray.  18. 

So,  if  a  lease  be  of  a  copyhold  by  licence  rendering  rent,  the  copy-» 
holder  may  surrender  by  name  of  a  reversion.    Vide  post,  (F6.) 

And  there  needs  no  attornment;  for  the  admittance  is  tantamount  to 
an  inrolment,  and  supplies  it-  Per  two  J.  1  Leo*  297.  R.  Hob, 
177.     R.Ray.  18. 

(D 1.)  Z)ejBieent  of  a  copgl^olti. 

Though  a  copyholder  holds  at  the  wi)l  of  the  lord,  yet,  by  castom^ 
his  ealatB  it  desosacKble  to  hir  heur.     R«  3  Co.  21.  Brown. 

And  the  descent  shall  b^  rmulated  by  the  rales  of  die  copunon  IkW^ 
9B  inflident  to  aa  estate  deasendible.     R.  4  Gi,  22.  a, 

[A  copyholder,  heir  to  her  mother,  before  admiteibn  devises  to  A.^ 
sad  dies  without  admisnon  or  surrender)  the  lends  shall  descend  to  her 
liek  on  the  part  of  her  mother.    Str.  487.] 

And  therefore,  if  a  copyholder,  having  a  son  am)  a  daughter  by  one 
vientcr,  and  a  son  by  another  venter,  makes  a  lease  for  years  and  diesf 
and  afterwards  the  eldest  son  dies  before  admittance ;  the  daughter  shall 
have  it,  not  the  son.     R.  4  Co.  21,  Brown.     I)v.  291.  b. 

If  there  be  a  copyholder  for  years,  remaini^  to  Aw  and  his  heirp ; 
A*  dies  during  the  years ;  his  sister  of  the  wh<de  blaod  shall  take,  for 
the  possession  of  the  termor  was  his  possession.  R.  J  Vent.  26  L 
1  Mod.  120. 

So^  if  a  copyholder  dies,  and  the  guardien  of  the  heir  be  admitted ; 
his  possession  is  sufficient  to  cause  me  sister  of  the  whole  blood  to  in-? 
herit.    JDjv.  292.  a.    )  Rol.  502. 1,  50.    Dal.  110* 

So^  if  the  heir  dies  before  admittance,  or  guardian  assigned ;  if  tb^ 
honiitte  find  him  to  be  heir,  it  is  sufficient  to  cause  his  sister  to  inherit^ 
R.  1^.  125. 

Otherwise,  if,  by  custom,  the  lord  may  demise  to  a  stranger  during 
the  minority  of  the.  heir ;  the  possession  of  the  stranger  does  not  cause 
the  sister  to  inherit,    D.  Dal.  lio. 

M  3  So, 
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Soy  if  the  faeir  of  a  copyholder  dies  before  admittance,  the  descent 
sh^ll  be  to  die  heir  of  the  whole  blood.     R.  Dy.  291.  b.     Mo.  125. 

So,  if  acopyholder  dies,  his  wife  privement  enseitU  with  a  son,  and 
bis  daughter,  as  heir,  is  admitted,  and  afterwards  the  soa  is  born ;  he 
shall  have  it,  and  -enter  upon  the  daughter. 

So,  if  a  copyhold  be  limited  in  remainder,  it  ought  to  vest  during^ 
or  at  the  end  of  the  particular  estate.     1  Rol.  2S8.  438. 

And^if  the  remainder  be 'Contingent,  it  shall  be  in  abeyance  till  "the 
contingency  happens.     R.  417*  1*  45. 

But  a  surrender  by  a  copyholder  for  life,  before  the  contingencjr, 
does  not  defeat  it     Semb.  2  Rol.  794. 1.  45.    Vide  post,  (F  14.) 

But,  by  special  custom,  a  descent  may  be  contrary  to  the  rules  of  the 
common  law.    Vide  post,  (K  4.) 

[But  the  custom  shall  be  interpreted  strictly ;  thus  where  there  is  a 
custom  within  a  manor  that  lands  shall  descend  to  the  eldest  sister, 
where  there  is  neither  a  son  nor  a  daughter,  this  shall  not  extend  to 
an  eldest  niece ;  ^but  in  default  of  such  son,  daughter  and  sister,  tlie 
lands  must  descend  according  to  the  rules  of  the  common  law.  i  Term 
Rep.  466.] 

XJD  2.)  What  an  heir  may  do  before  admittance. 

.  And  the  heir,  upon  a  descent,  may  enter  and  take -the  profits,  before 
admittance.  R.  4  Co.  22.  b.  Brown..  4  Co.  23.  b.  Clerk.  Dy. 
291.  b.  (y) 

And  shall  have  trespass.    4  Co.  23.  b.  Clerk.     R.  Noy,  172. 

And  may  make  leases.     R.  Mo.  596. 

And  the  lessee  may  maintain  an  ejectment,  before  the  admittance  of 
his  lessor.    .B.  1  i^eo.  100. 

So,  he  may  surrender  to  the  use  of  another,  before  admittance ;  but 
theilord  shall  not  lose  his  fine.     R.  4  Co.  22.  b. 

So,  he  may  surrender  a  reversion  descended  to  him,  before  admit- 
tance.    R.  1  Rol.  499. 1.  25.    Cro.  £1.  662.    R.  2  Cro.  36. 

So,  if  the  heir  dies  before  admittance,  his  heir  shall  enter  and  take 
the  profits,  and  shall  have  trespass  before  his  ^misson.  R.  4  Co. 
23.  b.  Clerk. 

If  a  surrender  be  to  A.  for  life,  remainder  to  his  eldest  son  in  fee^ 
and  A.  dies;  his  heir  shall  enter  before  admission,  though  he  claiifis 
by  purchase.     Per  Hale,  1  Mod.  120. 

So,  the  lord  may  avow  for  his  rent,  before  admittance.     Kit.  87.  b. 
'     But  he  shall  not  be  sworn  upon  the  homage,  before  admittance. 
Ibid,  (z) 

(E)  (BEIbat  collateral  quantietf  a  copsl)olD  0l)an  i)at)e. 

But  a  copyhold  shall  not  have  Jthe  collateral  qualities  of  otlier  in- 
heritances, which  do  not. concern  tlie  descent,  without  special  custom : 


(^)  An  lieir  bas  a  complete,  title  against  all  the  world,  except  the  lord,  before  ad- 
mittance.   8T.  IClSS. 

(«)  The  heir  cannot  deyise  before  admittance.    Str.  487, 

as, 
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as,  a  husband  shall  not  be  tenant  by  the  curtesy  of  a  copyhold,  without 
special  custom.  R.  4  Co.  32.  a.  Brown.  R.  4^  Co.  22;  b.  Rivet  R. 
Cro.  £1.  S61.     1  And.  192. 

But  by  special  custom^  he  ^all  be  tenant  by  the  curtesy.  Vide 
post,  (K  1.) 

A  wife  shall  not  be  endowed.  4  G>.  21.  Brown.  R.  4  Go.  30.'  b. 
Shaw.    Mo.  410.     Cro.  £1.426. 

Bat  by  special  custom  she  shall*     Vide  post,  (K  2.) 

So  a  descent  of  a  copyhold  does  not  toll  entry.  4  Co.  22.  Brown; 
R.  4  Co.  23.  Gravenor.     R.  2  Cra  36.     Poph.  35. 

So^  if  upon  a  descent  the  lord  admits  a  stranger  before  the  heir^  it 
IS  DO  disseisin.    R.  ^  Leo.  2 10. 

So  there  shaQ  be  ho  pocupant  of-  a  copyhold,  but  it  goes  to  tlie  lord. 
Noy,  47.     Vide  post,  (F  14.) 

So  a  copyhold  shall  not  be  assets  in  the  hands  of  the  heir  to  charge 
him  upon  a  bond  of  his  ancestcMr.    4  Co.  22. 

So  a  surrender  of  a  copyhold  with  warranty^  the  warranty  is  void. 
Ma  352. 

So  a  surrender  by  a  copyholder  seised  in  tail  does  not  make  a  dis- 
continuance ;  for  there  is  no  livery  nor  warranty.  4  Co.  23.  cont. 
R.  Cro.  El.  383.  717.  Cont.  per  Walmsly,  2  Cro.  105.  Ace.  Mo. 
358.    R.  ace.  Mo.  753.     R.  ace.  Cro.  £1.  148. 

So  a  surrender  by  a  husband,  seised  in  right  of  his  wife,  does  not 
make  a  discontinuance.     R.  4  Co.  23.  Bullock.     R.  Mo.  596. 

A  surrender  by  an  infant  does  not  put  his  heir  to  a  dumjuit  infra 
ietatem*     R.  1  Leo.  95. 

So  a  surrender  in  fee  by  a  copyholder  for  life  is  no  forfeiture.  Vide 
post^  (M  2.) 

So  a  surrender  by  a  copyholder  for  life^  and  him  in  remainder  in  fee> 
beiDg  an  infant,  does  not  bar,  nor  put  the  heir  of  tl)c  infant  to  a  dum 
ftut  infra  {etatem.    t^er  two  J.  Cro.  £1. 90. 

So  the  lord  cannot  grant  the  custody  of  customary  lands  to  a  com«- 
mittee,  if  his  copyholder  is  a  lunatic,,  without  special  custom.  Per 
Hob.  215.     Hunt.  16.     Vide  post,  (K  5.) 

Nor  the  guardianship  of  his  copyholder^  if  he  cb  an  infant.  R.  Lut. 
1190.    Vide  post,  (K  5.)        .... 

But  if  a  copyholder  dies,  his  heir  within  the  age  of  fourteen  years, 
^mprochein  amy  shall  be  a  guardian  to  him,  if  there  is  no  special  cus- 
tom in  the  manor  for  it      R.  2  Rol.  40.  P.  . 

So,  if  tenant  for  life,  remainder  to  the  first  and  other  sons  in  tail,  re- 
mamder  to  B.  in  fee,  purchases  the  fee,  and  B.  surrenders ;  the  con- 
tingent remainder  to  the  first  and  other  sons  is  not  destroyed,  for  the 
frediold  in  the  lord  supports  it.     R.  2  Ver.  243. 

So  a  copyholder  cannot  take  housebote,  hedgebote,  cartbote.  See.  as 
a  freeholder  for  life  or  veal's,  without  special  custom.  R.  Cro.  £1.  5. 
Cont.  Cro.  £1.  361.     1  Brow.  132.     Vide  post,  (K  7.) 


M  3  (F)  ©ur^ 
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(F)  (&uctenOcc  of  a  cop^lo* 

I 

(F  1.)  In  court. 

tf  K  copyholder  will  alien  his  land  to  another,  he  on(^t|  according  to 
custom,  to  niake  a  surrender  to  his  use.   Lit.  8.  74# 

And  every  copyholder  mav  surrender  in  court,  without  alleging  in 
pleading  any  special  cnaCom  for  it.    Co.  L*  69.  a.    9  Co.  75*  b. 

(F  S.)  Out  of  oourti-^To  the  lord. 

So  a  copyholder  may  surrender  to  the  lord  himself,  out  of  courtf 
without  ailing  a  special  custom  for  it.    Co.  L«  89*  a. 
So  put  or  the  manor.    Adm.  1  Sal.  184. 

(F  a.)  To  the  steward. 

So  he  may  surrender  out  of  court  to  the  steward.  R.  4  Co.  30.  b. 
i  Sal.  184.     (Vide  2  Cm.  526.) 

Though  It  be  to  the  use  of  the  steward.    R.  Cro.  El.  717- 

Though  the  steward  be  retained  only  by  parol.  R.  4  Co.  SO.  b. 
1  Leo.  228.     R.  2  Cro.  526. 

So  a  steward  out  of  court  may  eitamine  a  feme  covert,  without  a 
special  custom  for  it.     R.  2  Cro.  526. 

And  may  depute  another  to  take  the  surrender.     1  Sal.  95. 

And  a  surrender  to  such  a  deputy  in  Ireland,  8cc.  Is  good. 

So  a  surrender  may  be  to  the  steward  out  of  the  manor.  Semb. 
1  Sal.  184.  (a) 

So  a  surrender  to  A.  deputed  by  a  deputy  of  the  steward,  is  good. 
R.  1  Sal.  95. 

But  a  surrender  cannot  be  to  a  steward  out  of  the  manor,  if  he  be 
by  parol.     R.  Godb.  1^2. 

(F  4.)  To  tenants,  &c. 

So  by  special  custom  he  may  surrender  to  two  tenants  of  the  manor. 
Co.  L.  59.  a.    Lit  s.  79. 

But  he  oughtin  pleading  to  allege  a  special  custom  for  it.  Co.  L. 
59.  a. 

Or  to  the  reeve  or  bailiff,  &c.    Co,  L.  59.  a.    Lit.  s.  79. 

Or  to  the  bailiff  in  the  presence  of  two  tenantSj  hoc  testifican\  Kit 
102.  b. 

Or  to  one  tenant    Ibid. 

Or  to  one  tenant  in  the  presence  of  others.     Ibid. 

And  if  a  copyholder  covenants  to  make  a  surrender ;  if  he  surren- 
ders to  two  tenants,  it  is  sufficient.     II.  1  Lev.  293.     1  Mod.  6 1. 

The  heir  may  surrender  a  reversion  to  two  tenants,  before  admit- 
tance.    1  Rol.  499.  L  45. 

So,  if  he  alleges  a  surrender  to  two  tenants  secundum  constietudinem  \ 
it  is  sufficient  upon  covenant  to  surrender,  without  alleging  a  custoui 
for  it     R.  1  Mod.  61. 


(a)  And  a  ouftoioi  that  he  tthail  not  take  surrender  out  of  the  nianofy  is  void.  Ld. 
Kd.  7«. 

But 
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But  husband  and  wife  cannot  surrender  to  two  tenants ;  for  they 
cannot  take  an  examination  of  the  wife  without  special  custom.  II. 
Cro.  El.  717. 

And  a  custom,  that  tenants  who  take  a  surrender,  if  they  do  not  pre- 
sent it  at  the  next  court,  forfeit  their  copyholds,  is  good.  Adm.  per 
Holt,  3  Ann.  int'  Stint  and  Blount. 

But  an  action  upon  the  case  does  not  lie  against  tenants  for  refusing 
lo  take  a  surrender.     1  Rol.  108.  1.  40. 

(F  5.)  By  attorney. 

A  copyh<Jder  may  surrender  in  court  by  attorney,  without  a  special 
custom  to  warrant  it ;  for  lie  may  surrender  by  the  general  custom  of 
England,  which  is  the  common  law,  and  then  it  is  incident  to  do  it  by 
attorney.  R.  9  Co.  75.  b.  1  Rol.  500.  1.  50.  Per  Wray,  two  J. 
cont  1  Leo.  36. 

[But  a  custom,  that  a  surrender  must  be  made  in  person,  unless  in 
special  case  of  disability,  is  not  contrary  to  law.     2  Vezey  sen.  679.] 

[A  purchaser  of  a  copyhold  is  not  obliged  to  accept  of  a  surrender 
by  attorney,  but  may  insist  on  the  vendor's  surrendering  in  person  \n 
court     Ibid.] 

Bdt  he  cannot  surrender  into  the  hands  of  two  tenants,  by  attorney ; 
for  such  surrender,  though  in  person,  is  not  warranted,  without  special 
custom.     R.  9  Co.  76.  a.  b.     1  Rol.  501. 1.  5. 

And  if  he  covenants  to  surrender  on  request,  the  refusing  to  cxc«' 
cute  a  letter  of  attorney  to  make  a  surrender  is  no  breach.  R.  Cro. 
Car.  299. 

An  attorney  who  makes  a  surrender,  ought  to  make  it  in  the*usual 
form ;  as,  by  the  rod,  8lc.  according  to  the  ctistom  of  the  manor.  R. 
9  Co.  76.  b.     1  Rol.  501. 1.  10. 

And  he  ought  to  make  it  in  tlie  name  of  the  copyholder,  not  in  his 
own  name.     9  Cd.  76.  b. 

Or  shew  his  authority,  and  say,  that  he  surrenders  by  force  of  such 
authority.     R»  9  Co.  77.  a.     1  Rol.  501. 1.  15. 

But  a  deputy  may  act  in  his  own  name,  as  well  as  the  name  of  his 
principal.     R.  1  Sal.  96. 

And  therefore,  a  surrender  to  him  who  is  deputed  by  the  steward, 
without  taking  notice  of  his  authority,  is  good.     Ibid. 

(F  6.)  By  what  words. 

A  surrender  in  general  words  (in  mantis  domini)  is  sufficient  with- 
out limiting  any  estate ;  for  the  lord  is  but  an  instrument,  for  the  ad- 
mission of  the  cestty  que  use.  Co.  L.  59.  b.  4  Co.  29.  Bunting.  Vide 
ante,  (C  6.)  ' 

80,  he  who  has  a  fee,  may  surrender  to  another  in  fee,  or  for 
a  less  estate^  as  in  tail,  or  for  life,  without  special  custom.  Per 
two  J.  Godb.  20. 

So,  if  a  man  has  made  a  surrender  to  A.  for  life,  he  may  aftei*wards 
surrender  the  reversion,  or  remainder  of  the  copyhold,  if  he  be 'not 
restrained  by  the  custom.  R.  4  Leo.  9.  Adm.  I  Sand.  151.  Vide 
ante,(Cll,  12.) 

And  if  he  has  made  a  lease  by  licence,  he  may  afterwards  surrender 

Mi  '  his 
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his  copyhold  by  name  of  the  reversion.  R.  2  Rol.  45.  L  5.  Semb. 
3  Bui.  81.    R.  Hob.  177. 

But  it  ought  to  be  an  actual  surrender ;  for  if  a  man  comes  into 
court,  and  renounces  his  copyhold,  it  does  not  amount  to  a  surrender. 
R.  1  Rol.  502. 1.  5. 

Or,  if  he  takes  a  new  copy  for  his  life ;  this,  is  not  a  surrender  of  bis 
first  estate  (at  least  but  for  his  life) ;  for  a  copyhold  shall  not  be  extinct 
by  a  surrender  in  law.  R.  1  Rol.  501  •  1.  50.  3  Bui.  81.  and  there  semb. 
that  was  a  surrender  to  the  use  of  himself  for  Ufe. 

So^  if  a  copyholder  joins  with  the  lord  in  a  fine  sur  conusance  de  droit 
to  A.,  it  does  not  amount  to  a  surrender,  for  the  customary  interest  does 
not  pass  by  the  fine ;  and  therefore  a  second  life,  where,  by  the  custom, 
a  surrender  of  the  first  life  bars  him,  b  not  barred  by  the  fine.  R.  Ray. 
508.     2  Jon.  158.     Pol.  56^. 

But  if  the  lord  pretends  a  forfeiture,  and  the  copyholder  agrees  after- 
wards with  the  lord  to  accept  a  grant  of  part  for  his  life,  that  amounts 
to  a  surrender.     R.  I  Leo.  191. 

So,  if  a  copyholder  in  court  prays  the  lord  to  accept.  Per  Hob. 
Hut.  65. 

So,  a  surrender  to  the  use  of  A.,  habendum  to  him  and  his  wife,  is 
void  to  the  wife^  she  being  named  only  after  the  habendum.  Semb. 
2  Rol.  67. 1. 52. 

Yet,  if  the  surrender  was  general,  without  mention  of  any  use,  and 
the  surrenderor  takes  a  new  copy,  which  says,  quod  ipse  cepit  extra  ma- 
nus  domini  cut  dominus  concessit  habendum  to  him  and  his  wife ;  it  is  good 
to  the  wife,  for  it  was  granted  to  nobody  before  the  habendum^  and  upon 
such  a  general  surrender  and  acceptance  of  a  new  grant,  the  surrender 
shall  be  intended  to  both.  R.  2  Rol.  67*  1.  25.  2  Cro.  484.  Poph. 
125.  ip) 

So,  a  surrender  to  commence  after  the  death  of  the  surrenderor,  is 
void.     R.  4  Leo.  8.     2  Rol.  61.  C.     2  Cro.  876.     R.  Godb.  451. 

So  a  surrender  to  an  infant  in  fee,  and  if  he  dies  before  twenty-one, 
to  B.  If  the  contingency  does  not  happen  in  the  life  of  the  surren- 
deror, though  it  happens  afterwards,  the  estate  to  B.  is  void.  R.  2  Rol. 
794.  1.  50. 

Yet,  a  surrender  in  writing  to  A.,  and  at  the  end  a  memorandum, 
tliat  the  surrender  shall  not  be  of  effect  till  the  death  of  the  surren- 
deror; the  memorandum  is  void,  and  the  surrender  being  complete 
before,!  shall  be  good.     R.  2  Rol.  61.  C. 

So,  a  surrender  to  A.  if  an  infant  in  ventre  sa  mercy  dies  within  age, 
is  void.  R.  2  Cro.  876.  2  Bui.  272.  For  a  surrender  cannot  take 
eflect  upon  a  contingency.     1  Rol.  109.  ld7.  253.     Godb.  264. 

So,  a  surrender  to  an  infimt  in  ventre  sa  mere  is  void;  because  it 
commences  at  a  future  dav*     Semb.  1  Rot.  253. 

But  a  surrender  to  A.  tor  life,  and  afterwards  to  an  infant  in  ventre 
sa  mere^  is  good,  if  the  infant  is  bom  in  the  life  of  A.  Semb.  1  Rol. 
254.     ^  Rol.  415. 1.  55. 


{b)  Under  a  graot  of  a  reirerrionaiy  estate  to  A.,  who  had  before  a  life-estate  in 
the  premises,  habendum  to  Mm  for  the  (hfes  of  JS.  and.  C,  during  the  iife  of  eWker  of 
them  longest  Ufring  succeawefy  according  to  the  custom ;  A.  takes  the  legal  estate  in 
reversion,  and  not  the  cestuy  qid  tv^V,  although  such  was  the  evident  intention  of  the 
grantee,  and  although  they  were  adwUted  tea  ants  in  reversion.    5  £ast,  260. 

So, 
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So,  a  surrender  to  commence  at  a  future  day  is  void.  Semb.  1  RoL 
137.253.     Godb.  265-- 

So,  a  surrender  does  not  pass  the  fee  without  the  word,  heirs :  as, 
if  a  surrender  be  to  A.  and  his  s<hi,  and  for  want  of  issue  of  the 
body  of  the  ^n,  remainder  to  B.  The  son  has  it  only  for  life.  I  ItoL 
889. 1.  50.  ^ 

[Because  a  surrender  is  considered  as  a  common  law  conveyance, 
and  is  not  entided  to  the  same  favourable  construction  as  a  will. 
3T.R.4r73.] 

[In  order  to  efiectuate  the  intenticm  of  the  parties^  the  court  will 
construe  the  word  **  or''  to  mean  *^  and^"  as  well  in  a  surrender  of 
copyhold  premises^  as  in  a  will.     Ibid.] 

f  F  7.)  By  what  persons. 

So>  a  surrender  by  him  who  has  no  ability ;  aSf  by  an  infant^  is 
Toid;  and  he  may  enter  at  full  age,  though  the  grantee  was  admitted; 
R.  Mo.  597.     R.  1  Leo.  95. 

So^  a  surrender  by  the  husband,  of  a  copyhold  of  him  and  his  wife, 
is  void  as  against  the  wife.     Adm.  4  Leo.  88.     Vide  ante^  (£.) 

So,  a  surrender  by  a  surrenderee,  before  admittance^  is  void.  Vide 
post,(Gl.) 

So»  if  a  devise  be  to  A.  upon  condition  that  he  pay  100/.  to  B.,  and 
if  not,  then  to  B.:  A.  does  not  pay;  B.  cannot  surrender,  before  ad- 
mittance and  actual  entry.  Per  Holt,  at  the  Assizes,  IS  W.  3.  int* 
Clerk  and  How.     (Vide  1  Ld.  Ray.  726.) 

So,  a  surrender  by  a  disseisor  is  void ;  as,  if  he  in  reversion  enters 
upon  tenant  for  life.     R.  2  Mod.  32.  U) 

[So,  if  the  heir  apparent  of  a  copyholder  in  fee,  sorroider  in  the 
lifetime  of  his  ancestor,  and  survive  him,  the  heir  of  such  surrenderor 
is  not  estopped  by  that  surrender  of  his  ancestor,  from  claiming  against 
the  surrenderee.     5  T.  R.  365.] 

But  a  surrender  by  husband  and  wi£e,  (the  wife  being  examined  by 
the  steward  according  to  the  custom,)  binds  the  wife.  Adm.  Lit.  274. 
Vide  Baron  and  Feme,  (G  4.)  ^ 

[Whether  feme-covert  can  surrender  without  her  husband's  joining, 
though  in  his  presence.    Dub.  1  Vezey  sen.  229.] 

[But  by  custom  such  a  surrender  would  be  good.    Moor,  123.] 

[Yet  a  custom  that  a  feme-covert  may  surrender  her  copyhold  without 
the  assent  of  her  husband,  is  void.    2  Wils.  1,  2.] 

[But  without  any  special  custom,  a  feme^covert,  separated  from  her 
husband  under  covenants  that  she  shall  enjov  to  her  own  use,  and  dis- 
pose as  she  thinks  proper,  what  property  shall  descend  to  her,  may 
surrender  copyhold  lands  descended  to  her  after  the  separation,  without 
her  husbfflid.     1  H.  Bl.  334.     2  Brown.  377.] 

And  if  a  husband  grants  a  copyhold  of  his  wife  to  the  lord,  who 
grants  it  to  a  stranger,  and  the  wife  after  the  death  of  her  husband 
recovers,  and  grants  it  to  the  lord;  he  shall  not  have  it  against  his  own 
grant  to  the  stranger.    Per  Wray,  4  Leo.  88. 

(c)  A  party  nQt  iq  thascisiu  cannot  surrepder.    1 1  East,  185. 

(F  8.)  To 
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(F  8.)  To  what  use. 

The  surrenderor  ought  to  declare^  upon  a  limitation  of  the  uses, 
trhat  estate  the  surrenderee  shall  have ;  for  if  he  surrenders  to  the  use 
of  A.  generally,  A.  takes  but  for  life.  Co.  L.  59.  b.  R.  4  Co.  29. 
Bunting. 

[If  the  uses  are  indorsed  on  the  back  of  the  surrender,  and  signed 
by  the  steward,  it  is  sufficient^  though  they  are  not  specified  in  the 
rolls.     3  Atkyns,  73.]  (d) 

If  he  surrenders  without  limiting  any  use  at  all,  the  lord  shall  have  it. 
Kit.  81.b.  But  the  lord  shall  have  it  to  the  use  of  the  surrenderor. 
8enib.  1  Rol.  253. 

Yet  if  a  surrender  be  without  any  use  expressed,  and  at  the  next 
court  the  surrenderor  and  his  wife  are  admitted,  it  shall  be  intended 
that  the  surrender  was  tb  their  use.     R.  Poph.  125.    Vide  ante,  (F  6.) 

So,  by  custom,  it  may  be,  that  upon  a  surrender  to  another,  without 
limiting  any  estate,  the  lord  shall  admit  him  in  fee.     R.  1  Rol.  48. 

Or,  upon  surrender  to  another  for  money,  without  limiting  any 
estate.     R.  1  Rol.  48. 

By  special  custom,  a  surrender  sibi  Sf  suis  may  create  an  estate  of 
inheritance.     R.  4  Co.  29.  b.     Bunting* 

Or,  sibi  4*  assignatis.     4  Co.  29*  b. 

Or,  sibi^  suis  in  villenagio.     Kit.  102.  b. 

S09  by  custom,  a  surrender  to  three  successive,  gives  an  estate  to 
ihem^  one  after  the  other.     Kit.  103.  b. 

So,  a  husband  may  surrender  to  the  use  of  his  wile ;  for  tliough  she 
takes  by  the  surrenderor,  yet  it  is  mediatUe  domino.  R.  4  Co.  29*  b. 
Bunting.     Adm.  1  Rol.  317. 

So,  he  may  surrender  to  the  use  pf  his  wife,  remainder  to  himself. 

D.  1.  Rol.  317. 

So,  to  the  use  of  A.  and  his  wife  for  life,  with  a  contingent  remainder 
to  the  right  heirs  of  the  body  of  himself  and  his  wire.  H.  1  Rol.  238. 
317.  438. 

80,  by  custom,  a  feme-covcil  may  surrender  to  the  use  of  her  will, 
and  devise  to  her  husband.     R.  2  Brown.  218. 

S09  a  man  may  surrender  to  such  use  as  the  lord  shall  name.  R. 
Lit.  26. 


(<Q  1 .  A  will  sufficient  to  pass  personalty,  and  not  executed  according  to  the  statute 
of  frauds,  is  sufficient  to  declare  the  use  of  a  copyhold  estate,  d  Blk.  1  ]  14.  —  2.  If 
copyhold  premises  arc  surrendered  to  such  uses  as  the  owner  shall  appoint,  the  ap- 
pointment may  be  made  by  will;  nor  is  a  surrender  to  the  use  of  the  will  necessary. 
3  M.  &  S.  158.  ^-3.  Whether  a  surrender  of  copyhold  premises  be  voluotaiy,  or  for 
a  valuable  consideration,  the  legal  eflect  is  the  samc.^  Therefore,  the  rule  of  con- 
struction touching  the  uses  to  which  it  has  been  made,  is  the  same  in  both.  3  T.  R. 
470.  —  4.  If  a  copyholder  in  fee  surrenden  to  the  use  of  himself  and  his  assigns,  for 
life,  with  remainder  to  such  uses  as  he  should  appoint,  and  afterwards,  without  ap- 
pointing, surrenders  to  a  purchaser  in  fee,  the  legal  estate  in  fee  is  vested  in  the  pur- 
chaser. 7  T.  R.  103. — 5.  A  dormant  surrender  of  a  copyhold^  (that  is,  a  surrender  to 
A.  on  condition  to  perform  the  will  of  the  sun*enderor],  will  vest  an  estate  in  the 
dormant  surrenderee,  sufficient  to  support  the  contingent  remainders  of  the  sorren- 
deror's  will,  without  the  interposition  of  trustees  for  the  purpose.  2  Cox.  136.— 
6.  A  dormant  surrender  operates  as  a  severance  of  a  joint-tenancy,  though  it  b  revo- 
cable during  the  lifetime  of  the  surrenderor.    8  Coi.  I36.j 

So, 
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So^  he  may  surrender  to  A.  in  ^tist  for  B.     Adm.  All.  14. 
And  the  trust  sliall  be  executed  in  Chancery.     AU.  15. 
But  if  B.  is  an  alien>  the  kins^  shall  have  the  trust.     Semb.  All.  15. 
Yet  the  king  cannot  seize  it  without  a  decree.     Semb.  AU.  1 6* 

(F  9.)  To  tlie  use  of  a  willr 

A  copyhold  does  not  pass  by  devise^  without  a  surrender,  but  it 
•aght  to  be  surrendered  to  the  use  of  the  last  will  and  testament. 
4  Co.  24.  b.    3  T.  R.  169. 

And  therebrei  if  the  lord  grants  die  inheritance  of  a  copyhold,  the 
copyholder  cannot  devise;  for  the  grantee  cannot  take  a  surrender. 
R.  4  Co.  24.  b.  Murrel.  {e) 

But  a  devisee  takes  by  the  surrender,  not  by  the  will,  which  is  only 
declaratory  of  the  uses.  R.  1  Buk  200r  R.  2  Cro.  199.  D.  2  Roll- 
983. 

And  therefore^  if  there  be  joint4enants  of  a  copyhold,  and  one 
surrenders  to  the  use  of  his  will,  and  devises  to  A.  in  fee^  and  dies; 
A*  takes,  for  by  the  surrender  the  jointure  was  severed.  Co.  L.  59.  b. 
2  Rol.  383. 

If  a  copyholder  surrenders  to  the  use  of  his  will,  and  devises  to  A. 
&ir  life,  and  that  he  shall  name  two,  who  shall  sell ;  A.  has  not  a  fecf 
but  only  an  authority  to  name  two  venders,  and  the  vendee  shall  be  in 
by  the  will,  without  a  new  surrender.     R.  2  Cro.  199. 

If  he  aunrenders  to  the  use  of  a  will,  which  he  shall  leave  with  A., 
it  is  cood  as  to  his  will,  though  it  is  not  left  with  A.,  if  he  dies  before 
the  devisor.    R*  Lit.  26# 

So,  though  A  4  does  not  (He  in  the  life  of  the  devisor.    Dub.  Lit.  26« 

[But  a  copyhold  surrendered  to  the  use  of  a  will,  does  not  vest  in  tlie 
^tpointee  dying  in  the  life  of  the  testator.    2  Vezey,  77.] 

[Nor  will  a  surrender  to  such  uses  as  he  shall  appoint,  give  efiect  to 
a  will  made  before.    Ambler,  299.} 

So,  a  custom  that  a  feme-covert  may  surrender  to  the  use  of  her  will, 
and  by  her  testament  devise,  is  good,  though  she  devises  to  her  husband« 
R.  2  Brow.  218.     3  Leo.  81.     Vide  Godb.  14. 143.  {/) 

When  a  copyholder  surrenders  to  the  use  of  his  wUl,  it  remains  in  the 
copyholder,  and  not  in  the  lord.     R.  4  Co.  23.  Cro.  El.  442. 349. 

And  if  the  copyholder  does  not  afterwards  make  his  will,  but  sur- 
renders to  A.  and  his  heirs,  the  surrender  to  A.  is  good.  R.  Cro.  £1. 
442. 

So,  if  he  does  not  make  a  will,  nor  a  last  surrender,  the  copyhold 
descends  to  his  heir.     Cro.  £1. 442.  [Dick.  416.] 

So,  if  he  makes  a  will,  and  devises  for  life  or  in  tail,  all  the  estate  not 
devised  descends  to  the  heir.     R.  Cro.  £1.  148.     1  Leo.  174: 


(e)  1.  So  the  sftrrenderor  of  a  copyhold  in  mortgage^  cannot  devise  the  equity  of 
redem{itiony  (which  remains  in  him  until  admittance),  without  surrendering  to  the  use 
of  his  will.  5  East,  139.  1  Smith,  zes,  —  9.  But  copyholder  in  fee»  havmg  surren- 
dcitd  to  the  use  of  his  will,  and  afterwards  surrendenne  to  new  particular  uses,  with 
reversion  to  himself  in  fee,  is  of  the  old  use,  and  may  devise  the  reversion,  without 
tay  admittance  or  fresh  surrender  to  the  ute  of  his  will.    9  Blk.  1046. 

(/)  But  a  custom,  that  copyholds  shall  not  be  surrendered  to  the  use  of  a  wili,  b 
W.    3fi.  C.C.  286. 

But 
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But  if  a  copjrfaolder  by  will  devises  to  his  wife  for  life,  and  that  she 
shall  sell  the  reversion,  and  afterwards  surrenders  to  his  wife  for  life, 
according  to  his  will ;  she  may  sell.     R.  Cro.  £1.  68. 

If  he  devises  part  of  his  copyhold  to  his  wife,  and  afterwards  sur- 
renders the  whole^  to  the  use  of  his  will ;  this  does  not  enlarge  the  de- 
vise.    R.'  3  Leo.  18. 

A  custom  that  a  testament  shall  be  presented  at  the  next  court, 
otherwise^  that  it  shall  be  void,  is  good. 

So  that  it  shall  be  presented  within  a  year  and  a  day.  R.  Cart.  72. 
.86. 

And  upon  such  custom^  if  the  testament  is  not  presented  by  the 
devisee  for  life,  it  is  void  as  to  him  in  remainder.     Semb.  Cart.  73.  86. 

Though  devisee  be  an  in&nt.     Semb.  Cart.  86. 

[A  copyhold  surrendered  to  the  use  of  a  will  passes  by  the  general 
words,  All  my  real  estate.     2  Ves.  164.] 

[But  otherwise  where  there  is  no  surrender^  unless  testator  has  but 
one  copyhold  and  no  freehold,  and  then  only  in  favour  of  wife^  children^ 
and  creditors.    Id.  ibid.]  (g) 

(F  10.)  Presentment  of  a  surrender. 

By  surrender  the  copyhold  estate  passes  to  the  lord,  (being  made  out 
of  court,)  upon  a  tacit  condition,  that  it  be  presented  at  the  next  court, 
according  to  the  custom  of  the  manor.     Co.  L.  62.  a. 

And  if  it  be  not  presented  at  the  next  court,  it  is  void.    Ibid. 

\Bj  special  custom  it  may  be  presented  at  any  subsequent  court. 
2  Vezey,  596.] 

And  it  may  be  presented  at  the  next  court,  though  the  surrenderor 
dUes  before.  R.  4  Co.  29.  b.  Bunting.  1  Rol.  501.  1.  30.  Co. 
L.  62.  a. 

So  a  surrender  to  two  tenants,  &c  may  be  presented  at  the  next 
court,  though  the  tenants  die  before,  it  being  proved  that  there  was 
such  a  surrender.  4  Co.  29.  b,.  Bunting.  R.  3  Bui.  216.  2  Cro.  403^ 
1  Rol.  501.  1.  30. 

Unless  the  presentment  after  the  tenant's  death  be  restrained  by 
special  custom.     D.  3  Bui.  218. 

The  whole  surrender  ought  to  be  presented ;  for  if  it  was  upon  con- 
dition, and  the  condition  is  omitted,  the  whole  presentment  is  void. 
R.  4  Co.  25.  Kite. 

But  W  special  custom,  that  the  surrender  be  presented  within  a  year^ 
it  is  sufficient,  if  it  is  presented  within  the  year,  though  it  be  not  at  the 
next  court.    Adm.  3  Bui.  215. 

Or  that  it  be  presented  at  the  next  court,  or  within  a  year,  or  at  the 
next  court  after  the  year.     Semb.  5  Co.  84.     Cro.  £1.  668. 

So  a  custom,  that  the  presentment  be,  of  a  surrender  to  the  use  of  a 
will,  at  the  next  court  after  the  death  of  the  surrenderor,  is  good ; 
though  it  be  not  at  the  next  after  the  surrender  made.  Adm.  per  Holt, 
at  the  Assizes,  3  Ann.  inter  Stint  and  Blount.    (Vide  Oodb.  143.) 

(g)  But  now  by  st.  55  Geo,  5.  c.  1 9S.  the  necessity  of  a  surrender  is  dispensed  with, 
upon  payment,  by  the  persons  entitled  or  claiming,  'of  all  duties,  fees,  &c.  that  would 
have  been  due  and  payable  in  case  a  surrender  had  been  made.  It  seems,  however, 
to  be  most  adviscable  to  surrender  to  the  use  of  the  will  in  every  cose  where  it  can  be 
dooci  notwithstanding  the  benefit  of  the  act.    Scr.  Cop/l29. 

17  So 
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'So  the  presentment  of  a  surrender  to  the  use  of  a  will,  at  the  next 
court  after  tlie  death  of  the  surrenderor,  though  it  be  not  the  next  after 
the  surrender  made,  is  good,  without  a  special  custom.  Semb.  by  the 
general  expressions  of  Co.  L.  59.  b.  1  Rol.  501. 1. 35*  Per  Wiseman,. 
28  'El.  Per  Lechmere,  at  the  assizes,  4  Jul.  4  W.  &  M.  inter  Car- 
pender  and  Uton,  at  Chelmsford.  Dub.  per  Hole,  at  the  Assizes,' 
S  Ann.  inter  Stint  and  Blount. 

So  a  surrender  upon  valuable  consideradon,  if  it  be  not  presented, 
shall  be  aided  against  a  voluntary  disposition  to  another.  R,  Ca. 
Ch.  171. 

So  an  agre«nent  to  sell  or  mortgage  for  money,  though  there  be  no 
surrender.     Ibid. 

(F  1 1  .^  In  whom  the  estate  is  till  presentment. 

After  a  surrender,  the  estate  remains  in  the  surrenderor  till  present- 
ment. R.  Cro.  £1.  S49.  R.  2  Cro.  40S.  3  Bui.  218.  R.  Cro. 
Car.  288.     1  Rol.  502.  1.  25. 

And  till  admittance.  D.  Cro.  EL  849.  R.  Cro.  Car.  288.  Adm. 
3  Lev.  885. 

For  nothing  passes  dll  presentment  or  admittance.    2  Cro.  408. 

3  Bui.  238. 

And  if  the  surrenderor  dies  before  admittance,  it  descends  to  his 
keir.  R.  Cro.  El.  849.  R.  2  Cro.  403.  3  Bui.  217.  R.  Cro.  Car.  283. 
D.  1  Vent.  261. 

And  the  surrenderor,  before  pitesentment  of  the  first  surrender,  may 
again  surrender  to  another.  R.  Cro.  Car.  288.  1  Rol.  500.  I.  5. 
Jon.  306. 

And  if  he  surrenders  to  A.  and  his  heirs,  and  before  presentment 
again  surrenders  to  A.  for  life,  and  at  the  next  court  botn  surrenders 
are  presented,  and  A.  is  admitted  upon  the  second,  he  shall  have  it 
only  for  life.     R.  1  Rol.  499.  I.  65.    Lane,  99. 

So  if  a  copyholder  surrenders  to  A.  for  life^  and  afl«rwards  to  the 
use  of  his  will;  the  fee  remains  in  the  surrenderor,  and  not  in  the  lord. 
R.  4  Co.  23.  a.  Fitch.     Cro.  El.  442.  349. 

And  the  surrenderor  may  afterwards  surrender  to  anotho*  in  fee. 

4  Co.  ^S.  a.     Cro.  El.  442. 

(F  12.)  When  a  surrender  may  be  revoked. 

So  a  surrenderor  may  revoke  a  surrender  made  without  valuaUe 
consideration,  before  presentment.  Kit.  82.  Dub.  per  Holt,  3  Ann. 
inter  Stint  and  Blount.  % 

So  after  presentment,  before  admittance.     Kit.  82. 

And  the  revocation  may  be  by  parol. 

[So  a  surrender  made  by  a  woman  when  sole,  to  the  use  of  her  will, 
is  revoked^  or  at  least  suspended  by  another  marriage.    Ambler,  628.] 

(F  IS.)  When  not. 

But  a  surrender  upon  valuable  consideration  cannot  be  revoked. 
Kit.  82. 

So  if  a  copyholder  makes  a  surrender  to  A.  and  afterwards  to  B., 
and  both  are  presented  at  the  next  court;  A.  shall  be  admitted.  R. 
Cio.  Car.  28S.    1  Rol.  500.  1. 10. 
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So  if  B.  was  admitted  upon  the  aeeond  surrender,  and  then  die 
former  surrender  to  A.  is  presented  at  the  next  coort,  and  A.  is  ad^ 
mttted ;  be  shall  avoid  the  admittance  of  B«  Semb.  Cro.  Car*  984, 
cited  so  per  PoUex&n,  Pol.  50. 

So  if  a  smrrender  be  lor  a  mortgage,  and  befinre  presentment,  ike 
surrenderor  beeomes  bankrupt ;  it  shml  be  preferred  to  the  assignee  of 
the  bankrupt     SaL  449.     (Vide  2  Ver.  564.) 

Though  the  surrender  nerer  Was  presented,  it  shall  be  preferred  iri 
equity,  for  it  is  a  lien  upon  the  land.  R^  per  Cowper,  Sal.  44d. 
[IP.W.280.] 

And  if  the  surrender  is  presented  at  the  next  court,  though  there  be 
no  admittance  upon  it,  the  land  is  bound,  so  that  all  mesne  acts  shall 
be  avoided.     R.  Cro.  Car.  264. 

As  if  a  copyholder,  where  by  custom  the  wife  shall  have  free-bench, 
surrenders  to  A.*  and  the  surrender  is  presented,  and  thea  he  dies,  and 
A.  is  afterwards  admitted ;  ha  shall  avoid  the  free-bench}  for  his  aituiit*' 
Xonce  has  relation  to  the  surrender.     R.  3  Lev.  385. 

(F  14.)  How  a  surrender  operates.  (A) 

[Thc^  same  construction  of  words  must  take  place  as  in  other  law 
conveyances ;  and  the  intent  of  the  party  is  not  sufficient,  as  in  a  will, 
1  P.  W.  16.    2  Atkyns,  101.    3  Atkyns,  U.    S  T.  E*  473.] 

[Therefore  where  a  copyhold  was  surrendered  to  the  use  of  baron 
and  feme  for  their  lives,  el  lueredum  et  cLssignatorum  of  the  said  baron 
and  ffime>  and  for  de&ult  of  such  issue,  to  the  right  heirs  of  A*f  this 
was  held  to  be  an  estotft  ia  fee,  and:  not  an  entail  in  the  baroi)  and  feme, 
1  P.  W.71.] 

[A.  seisod  ia  fae^  surrenders  to  the  use  of  B.  his  iutmse  wifs^  and  the 
hmt»  of  their  two  bodies ;  for  default,  to  the  right  heirs  of  A<  She  takes 
estate  for  life  with  contingent  remainders  to  tb«  heirs  of  thqir  two  bodies. 
3  Wils.  125.  144.] 

{Stirimider  is  Uie  conveyance  of  the  ownership  of  the  estate;  ad-* 
missioii  only  form,. and  relates  hack  to  the  suirend^n    4  Bt  M.  1^52.] 

Nothing  passes  by  a  surrender,  but;  what  is  sufficient  tq  supply  the 
use  limited;  and  when  the  cesti^  qfteu$ei&  admitted^  be  shall  be  iu  by 
the  surrenderor,  not  by  the  lord.     Co.  L.  59.  b. 

And  therefore^  if  a  copyholder  surrenders  for  life,  or  in  tail,  the  fee 
remains  in  him.    D.  Cro.  £1.442.  / 

And  if  a  copyholder  surrenders  to  A<  for  life,  nothing  passes  but 
what  is  suiSoient  to  supply  the  estate  for  life ;  and  when  A*  dies,  the 
reversioner  shall  have  the  reversion  without  any  fine  for  re-admittance. 
Per  Ch.  J.  9  Co.  107*  a.  M.  Podg^,  I  Rol.  504.  I  8.  E-  Cro. 
Car.  205.     Per  Wray,  1  Leo.  175.  ' 

But  if  a  husband  seised  in  right  of  his  wife  for  life,  with  remainder 
oyer,  surrenders  to  A.  for  life^  who  dies  in  the  life  of  the  husband ; 
the  lord  shall  have  it  for  the  life  of  the  husband;  for  he  has  surren- 
dered his  whole  estate,  and  cannot  have  it  again  against  his  own  grant, 

(A)  1.  The  surrender  of  a  copyhold,  whether  to  the  use  of  a  will  or  othenrife,  onl^ 
op^rsies  ufMa.the  cfitste  which  the  swreoderor  had  therein  at  the  Uiae.  not  upon  one 
acquirej  afterwards.  6  T.  R.  G3.  12  Ves.  426, —  2.  Nor  a  surrender  operate  by 
way  of  estoppel ;  it  can  only  pass  what  the  party  then  hqd.     i  i  £aat,  185. 

and 


Surrender  of  a  copyhold.  175 

and  the  remainder  he  cannot  have  without  a  grant  to  him.  Dy.  264.  a. 
1  Rol.  504.  1.  15. 

So^  if  any  copyholder  only  for  life  surrenders  to  A*  generally^  who 
dies  siler  admittance ;  the  lord  shall  have  it  during  the  life  of  his  copy* 
holder.  R.  1  Rol.  504. 1.  20.  Cro.  Car.  204.  Jon.  229.  1  Sal.  188, 
189.     Mod.  Ca.  68. 

So,  if  a  copyholder  for  life,  with  remainder  over  in  fee,  surrenders  to 

A.  Cont  per  North,  1  Mod.  200.     Ace.  2  Rol.  794.  1.  35. 

And  if  the  remainder  be  contingent,  a  surrender  by  a  copyholder 
for  life  to  another  in  fee,  does  not  defeat  the  remainder.  Semb.  2  Rol.  794. 
I.  45.     Vide  ante,  (D  1.) 

When  a  man  surrenders  to  the  use  of  his  will,  he  has  the  whole 
copyhold  and  interest  in  himself.     Vide  ante,  (F  9.) 

And  therefore,  if  a  copyholder  surrenders  to  the  use  of  himself  for 
life,  and  afterwards  to  his  son  for  life,  and  afterwards  to  the  use  of  his 
will,  and  does  not  make  a  will,  but  afterwards  surrenders  to  A.  and  his 
heirs;  the  surrender  to  A.  is  good.     R.  Cro.  £1.  442. 

So  if  he  makes  a  will,  and  devises  to  A.  for  life,  and  afterwards  to 

B.  in  tail,  and  says  nothing  of  the  fee;  it  descends  to  the  heir.  R. 
Cro.  El.  148. 

So  if  a  copyholder  surrendei's  to  such  use  as  the  lord  shall  name, 
who  limits  it  to  A.  for  life;  the  fee  results  to  the  copyholder.  R, 
Lit.  26. 

If  a  copyholder  in  reversion,  or  remainder,  expectant  upon  an  estate 
for  life,  surrenders  to  him,  who  has  it  for  life,  for  his  life,  an(}  after- 
wards to  himself  and  his  wife  in  fee ;  this  operates  to  them  by  way 
of  a  present  estate,  and  not  as  a  remainder.  R.  1  Sand,  l^l:  1  Sid, 
360. 

If  a  copyholder  surrenders  to  himself  for  life,  and  afterwards  to  A. 
in  tail,  and  afterwards  to  his  own  right  heirs ;  his  heir  takes  the  fee  by 
descent     1  Leo.  101,  102. 

But  if  he  surrenders  to  A.  for  life,  and  afterwards  to  his  own  right 
heirs ;  his  heir  takes  by  purchase.     R.  1  Leo.  102. 

If  a  surrender  be  to  A.  for  life,  and  afterwards  to  the  heirs  of  th^ 
body  of  A.  by  her  husband  begotten ;  it  is  a  tail  executed  in  A.  Per 
Coke,  1  Rol.  239. 

If  it  be  to  the  wife  for  life,  and  afterwards  to  the  right  heirs  of  the 
husband  and  wife,  and  the  husband  enters ;  he  shall  be  seised  of  a 
moiety  in  right  of  his  wife  in  fee ;  for  the  remainder  will  be  exe|[;ut§4 
for  a  moiety.     R.  S  Leo.  4. 

[If  A.  surrenders  copyhold  to  his  brother  B,  .till  C,  son  of  D., 
brother  to  A.,  attains  twenty-one,  and  after  such  age  to  C.,  his  heirs 
and  assigns ;  and  an  agreement  is  indorsed,  that  B.  is  to  receive  the 
rents  tillC.  attains  twenty-one,  and  then  to  account  to  him  for  the  same, 
but  not  before;  and  A.  dies  without  issue,  C.  dies  an  infant  without 
issue,  or  brother  or  sister  born  at  his  death,  and  B.  is. heir  at  law  to 
A.  and  C,  and  dies ;  the  heir  at  law  of  B.  shall  take  the  premises,  am) 
shall  not  account  for  the  profits.     3  Atkyns,  11.] 


(G)  an. 
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(G)  aumittance. 

(G  1.)  What  may  be  done  before  admittance. 

The  heir  may  take  the  profits^  have  trespass,  surrender,  &c.  before 
admittance.     Vide  ante,  (D  2.) 

.  The  assignee  of  a  copyhold,  upon  the  statute  of  bankrupts,  has  an 
estate  in  him  before  admittance.     R.  Cro.  Car.  569.     Jon.  451,  8. 

And  he  shall  avoid  all  mesne  acts,  between  the  assignment  and  ad- 
mittance, £br  when  he  is  admitted,  it  has  relation  to  Uie  bargain  and 
sale;  and  therefore  if  the  bankrupt  afterwards  dies,  and  his  wife  is 
admitted,  the  assignee  after  admittance  shall  avoid  it  R.  Cro.  Car. 
569. 

But  by  the  St.  IS  £1. 7.  s.  3.  assignee  of  a  copyhold  shall  not  enter 
or  take  the  profits,  till  he  hath  agrera  with  the  lord  for  his  fine,  who  at 
the  next  court  shall  admit  him  tenant 

If  by  custom  the  wife  has  fr^e-bench,  she  shall  entec  and  lease  for  a 
year,  before  admittance.     Hob.  181.     R.  1  Rol.  502. 1.  10. 

So,  if  the  lord  refuses  admittance,  the  copyholder  shall  have  all  ac- 
tions, as  if  he  was  admitted.     Per  two  J.     Hob.  181. 

But  a  surrenderee  cannot  enter  and  take  the  profits,  before  admit- 
tance.   R.  Cro.  El.  349. 

Nor  after  presentment  of  a  surrender  to  him.  Per  two  J.  Popli. 
128. 

Nor  have  an  action.     Cro.  EI.  349. 

Nor  make  a  surrender.     R.  Yel.  145.     Per  two  J.  Poph.  128.    R. 

I  Brow.  143. 

Nor  shall  he  be  sworn  oh  the  homace.     Kit.  87.  b. 

Though  a  surrender  be  by  a  copyholder  to  his  youngest  son,  he  can 
do  nothing  before  admittance.     R.  Lane,  20.  (i) 

So,  where  there  is  a  custom  of  borough-english,  if  the  father  sur- 
renders to  him  and  his  heirs  and  dies,  and  the  youngest  son  enters ; 
the  eldest  son  cannot  enter  before  admittance.     R.  1  1^1.  502. 1.  20. 

So,  where  by  custom  a  copyholder  for  life  shall  name  bis  successor^ 
the  nominee  cannot  enter  b^ore  admittance.    Per  Coke,  2  Bui.  338. 

So,  by  custom,  the  surrenderee  shall  not  be  admitted  till  proclama- 
tion that  the  next  of  blood,  or  he  who  has  land  adjoining  eastward, 
comes,  and  he  pays  all  that  the  surrenderee  swears  he  ought  to  pay 
widi  his  costs,  he  shall  be  admitted,  and  not  the  surrenderee.  Kit. 
102.  b. 

Yet  if  the  steward  refuses  to  admit  a  surrenderee,  he  may  enter  and 
plead  in  defence  of  his  title  to  the  ejectment  by  the  lord,  without  ad- 
mittance ;  for  the  lord  is  party  to  the  wrong.  .Semb.  per  four  J.  Yel. 
16.     R.  Hob.  181. 

(G  2.)  When  necessary. 

Every  copyholder  ought  to  be  admitted  tenant  to  his  copyhold.  PI. 
Com.  529.  b. 

(t)  1.  A  surrender  by  a  purchaser  to  the  use  of  a  will,  before  admittauoe,  is  a  nullity. 

II  East,  246.  —  2.  And  till  admittanoe  of  the  surrenderee,  the  legal  estate  remains 
in  tjie  surrenderor.  5  East,  1 32.  1  Smith,  369.  ^-  5.  Who  however  is  considered  as  a 
txastee  for^he  surrenderee*    i  T.  R.  600, 

But 
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But  till  presentment  of  tlie  deaths  and  proclamation  thereupon^  the 
heir  need  not  be  admitted.     1  Leo.  100.     S  Leo.  221.^ 

And  if  the  heir  upon  proclamation  does  not  come  to  be  admitted, 
the  lord  may  seize  qvousque  he  comes,  without  a  special  custom.  D. 
I  Lev.  63. 

[If  copyhold  surrendered  to  the  use  of  will  is  devised  to  six  per- 
sons, and  one  offers  himself  to  be  admitted,  and  the  lord  refuses,  he 
cannot  seize  guousque  he  should  admit  him,  and  then  proceed  for  his 
whole  fine.     2  Wils.  162.] 

And  by  special  custom,  if  he  comes  not  after  three  proclamations, 
at  three  several  courts,  the  lord  may  seize  it  as  forfeited.  Adm. 
8  Co.  99. 

But  not  without  such  custom.     R.  1  Lev.  63. 

Or  if  he  does  not  come  within  a  year  and  a  day.     PI.  Com.  372.  a. 

So  a  custom,  that  he  to  whose  use  a  surrender  is  made  shall  come 
to  be  admitted  after  three  proclamations,  otherwise  his  land  shall  be 
forfeited,  is  good.    R.  1  Rol.  568. 1.  20.   Noy,  42.    Adm.  3  Mod.  221. 

Yet  the  proclamation  ought  to  be,  that  he  come  to  be  admitted  to 
such  copyhold,  specially  named ;  for  it  is  not  sufficient  that  he  come  to 
be  admitted  generally.    Dub.  1  Lev.  63. 

But  a  custom  to  seize  as  forfeited,  for  not  claiming  to  be  admitted, 
does  not  bind  the  heir,  if  he  was  beyond  sea,  nan  compos,  or  in  prison 
at  die  time.  R.  8  Co.  100.  2  Cro.  226.  Per  three  J.  2  Cro.  101. 
R.  Godb.  268. 

Or  if  he  was  an  infant..  R.  8  Co.  100.  1  Leo.  100.  R.  3  Leo.  221. 
Per  four  J.  Coke  cont.  2  Cro.  226.  R.  in  C.  fi.  and  affirmed  by  three 
X  m  error,  3  Mod.  223.     Sho.  31 .     1  Sal.  386.     Carth.  44. 

But  he  may  forfeit  guousquehe  be  admitted,  though  an  infant  Per 
Williams,  2  Cro.  226.  Per  Holt  and  admitted  per  Eyre,  if  there  be 
a  special  custom  for  it,  but  Dolbin  cont.  3  Mod.  223.     1  Sal.  386. 

And  if  he  be  within  the  realm  at  the  time  of  the  descent,  though  he 
goes  out  before  proclamation,  he  shall  forfeit.     Adm.  2  Cro.  101.  (^) 

(G  3.)  When  not. 

If  a  copyholder  surrenders  to  A.  for  life,  who  dies,  he  shall  have  it 
again  without  re-admittance.     Vide  ante,  (F  14.) 

(k\  1.  Tbe  dtle  to  a  copyhold  where  theparty  cUiiras  by  descent  is,  as  against  all  but 
the  lord,  complete  without  admittance.  Tnerefore,  a  mandamuv  to  the  lord  to  admit 
such  paity  will  be  refused.  Secut^  in  the  case  of  other  copyholders.  S  T.  R.  197.  -^ ' 
>.  And  title  to  a  copyhold  may  be  made  through  the  heir,  though  he  never  was  admit- 
ted. \q  Easty  583. — 5.  A  cQpy holder  surrenders  to  the  use  of  ms  will,  and  by  his  will 
orders  and  directs  twopersons  to  sell,  and  to  apply  the  monies  arising  thereby  for  the 
purposes  in  the  will.  They  may  sell  without  being  admitted,  and  the  lord  shall  admit 
tbe  vendee,  and  shall  have  but  one  fine.  2  Wils.  400. — 4.  Where  the  husband  of  a 
woman,  tenant  of  a  copyhold,  is  entitled,  by  the  custom,  to  hold  on  at  her  death  in  the 
nstore  of  a  tenant  by  the  curtesy,  her  admission  is  not  a  necessary  ingredient  in  a  case 
where  her  title  it  bjr  tbe  general  rule  of  law  complete  without  admission.  10  East,  5SJ. 
~-  5.  But  the  devisee  of  a  copyhold  cannot,  without  admittance,  devise  the  same, 
1  Mad.  6S7.  7  East,  8. — 6.  A  persoq  claiming  to  be  admitted  to  a  copyhold  as  heir, 
appiioi  by  his  attorney  to  the  steward,  oat  of  court,  statins  his  daim,  and  asking 
whether  he  would  admit  him.  The  steward  answers,  the  lord  is  absent,  and  that  he- 
oould  not  take  upon  himself  to  adaoit  him  till  he  returned.  Held,  that  what  was  said  |yy 
the  steward  was  a  dispensation  of  the  bur's  attendance  and  claiming  at  the  lord's  court, 
and  that  he  might  thereupon  bring  ejectment*  s  M.  &  S.  87. 
Vol.  IIl7  N  So 
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So  if  a  copyholder  makes  a  I^ase  fur  years  by  licence,  and  the 
dies^  his  executor  needs  no  admittance.     R.  Mo.  128. 

&)  ir  there  be  a  copyholder  for  years  who  dies,  his  executor  needs  no 
admittance.     R.  Mo.  128.     D.  1  Leo.  4. 

So  if  husband  be  admitted  with  his  wife,  where  by  custom  he  shall 
be  tenant  by  the  curtesy ;  if  the  wife  dies,  the  husband  need  not  be 
r^-admitted.     1  Leo.  4. 

So,  the  admittance  of  tenant  for  life^  is  an  admission  of  him  in  re- 
mainder ;  so  that  the  lord  does  not  lose  his  fine.  4  Co.  22.  b.  Brown. 
R.  4  Co.  25.  a.  Fitch.  Cro.  £1.  504.  662.  Dab.  1  Rol.  505.  Y.  K. 
Mo.  858.  465.     R.  2  Cro.  91.    R.  1  Vent.  260. 

So,  the  admittance  of  a  copyholder  for  years,  is  an  admittance  of 
him  in  remainder,  after  the  years.    R.  1  Vent.  260.    R.  1  Mod.  180. 

(G  4.)  What  shall  be  an  admittance. 

Any  words,  which  shew  that  the  lord  accepts  him  for  his  tenant,  ar# 
sufficient. 

So,  if  the  lord,  having  notice  of  a  surrender,  accepts  rent  of  the  sar- 
rtoderee,  it  is  an  admittance  in  law.    R.  1  Rol.  505.  L  26* 

lliough  the  acceptance  be  out  ofcourt.     1  Rol.  505.  1.  27- 

But  it  is  necessary  that  the  surrender  be  presented  before  the  aoMpt- 
afkce.     R.  2  Cro.  40S.     S  Bui.  219. 

So,  if  a  surrenderee  at  another  court  makes  a  surrender  in  ooort ; 
for  the  allowance  by  the  lord  to  make  a  surrender,  amotmts  to  aA 
admittance.  Dub.  38  El.  R.  41  £1.  1  Rol.  505.  L  20.  Dob. 
S  Bui.  240. 

But  there  ought  to  be  an  express  acceptance  of  a  certain  penoD> 
which  amounts  to  an  admittance;  for  if  a  surrendereei  before  kia  ad- 
mittance, surrenders  to  A.,  who  is  admitted,  it  does  not  amocmt  to  an 
admittance  of  the  surrenderee.     R.  Yel.  145.    1  Brow.  148. 

So,  if  a  surrender  be  to  the  use  of  B.,  and  the  steward  inrols  it^  and 
gives  him  a  copy  of  it  without  more,  it  is  no  admittance ;  for  it  ought  to 
be  an  act  done.     R.  Bridg.  82.    Poph.  127. 

[Joint-tenants  take  per  my  et  per  tout ;  and  the  admittance  of  one  of 
several  joint-tenants  supplies  the  whole  tenure  to  the  lord ;  but  it  is 
otherwise  in  the  case  of  parceners.     3  T.  R.  165.] 

(G5.)  When  it  shall  be. 

The  lord  may  admit  before  a  surrender  is  presented.  R.  1  Ral. 
502. 1.  30. 

But  the  heir  is  not  bound  to  be  admitted  till  the  death  of  his  an« 
cestor  is  presented,  and  proclamation  made  for  his  admittance.  4  Leo. 
31.  (/) 

(G  6.)  By  vfhom  it  shall  be. 

Bvery  lord  having  possession  of  a  manor  by  right,  ot  by  wrong,  tnay 
make  admittances.    Vide  ante^  (C.  89  4.) 

And  every  steward  having  colour  of  authority.    Vide  .ante>  (C  5.) 


(J)  It  is  sufficient  if  the  iurrend«rce   be   sdiaitt^d  sit  any  time   before  trial. 
£ast,  3oa. 


(G70  In 
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(G  7-)  In  what  place. 

The  lord  may  maLe  an  admittance  in  court. 

Or,  at  any  place  out  of  courts  and  out  of  tlie  manor.  R.  4  Co. 
26.  b. 

$o,  the  steward  may  make  an  admittance  out  of  court,  at  any  plac^ 
within  the  manor,  as  well  as  in  court.     1  Rol.  505.  L  15. 

But  not  out  of  the  manor.     R.  4  Co.  26.  b. 

Unless  where,  by  custom,  the  court  Yiwa  been  lield  out  of  the  manor. 
Cro.  Car.  367.     Vide  post,  (R  4.) 

(G  8.)  By  attorney. 

The  lord  may  admit  a  copyholder  by  attorney,  as  well  as  in  penon. 
R.  9  Co.  76.     1  Rol.  505. 1.  510. 

But  the  lord  may  refuse  to  admit  by  attorney ;  because  liis  tenant 
ought  to  do  fealty,  which  he  cannot  by  attorney.  S  Co.  76.  1  RoL 
505.  1.  5.  (») 

(G  9.)  How  it  shall  be  made. 

An  admittance  ought  to  be  pursuant  to  the  surrender ;  for  the  lord 
b  oidy  ao  instrument,  and  die  surrenderee,  when  admitted,  is  in  by 
the  surrenderor.     R.  4  Co.  27  b.  Taverner.    4  Co.  28.  b.  Westwick. 

And  Aerefore,  if  a  surrender  be  to  A.  for  li£e,  and  he  is  admitted 
ta  him  and  bis  heirs ;  he  has  it  only  for  Ufe^  the  reversion  being  in  the 
sorrenderor.    R.  4  Co.  29  b.  Bunting.    R.  1  Rol.  504. 1.  2. 

If  a  surrender  be  to  A-t  and  A.  aro  his  wife  are  admitted,  it  is  void 
10  the  wife,  without  a  special  custom.     R.  4  Co.  28.  b.  Westwick. 

So,  if  a  surrender  be  to  A.,  and  he  and  a  stranger  are  admitted; 
it  is  void  to  the  stranger,  and  the  whole  vests  in  A.    4  Co.  26.  b. 

So,  if  a  surrender  be  to  A*  and  B.  for  life,  remainder  to  the  heirs  of 
the  body  of  B.  and  the  surrenderor,  and  A.  and  B.  are  admitted  in 
fee;  di^  have  it  only  for  life.     R.  1  Rol.  438. 

So,  if  a  surrender  is  id>solute,  and  the  admittance  upon  c<Midition ; 
he  has  it  absolutely.     4  Co.  28.  b. 

So,  if  a  surrender  is  of  such  and  sueli  oc^ylurfds,  and  the  admittance 
is  to  all  copyholds  of  the  surrenderor ;  nothing  vests  but  the  particulars 
mentioned  in  the  surrender.    R.  Dy.  251.  b.    i  Rol.  504.  L  45. 

So,  if  a  surrender  be  to  A.  and  his  heirs ;  and  A.  dies  before  admit* 
Wice;  the  lord  may  admit  the  heir.    1  Rol.  504. 1. 40. 

So,  if  a  surrender  be  to  A.,  remainder  to  B.,  and  A.  dies  before  m«« 
leatment  of  the  surrender ;  B.  shall  be  adidtted.  R*  Dy.  25 1 .  a.  1  RdL 
504. 1.  ^. 

Soi  if  a  sunreader  be  to  A.  for  years,  xcawiiider  ia  his  right  heirs; 
the  ainittance  of  A.  will  be  the  adnnttance  of  the  li^,  so  that  if 
he  dies,  such  admittanc^e  of  the  heU*  makes  a  possesjsio  fratru* 
S.  i  Lev.  107. 


^^.^•^■^^^^W^.^.— ^"■•■•i^*if^»w^^^i^^*^^.^Wt»w.«^^"P^*^»^.^ 


(»)  Fsoie  covent  and  iateti  mnj  be  adraitted  to  copyliold  eUaSes  by  their  atlor- 
M  or  gMsdknf.  oG.  I. est.  s.  l.'^Fititt  4>r  adoMsiion  diartow,  how  reeover- 
iUc    Id.  S..S* 

N  2  fG  10.)  Tha 
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(G  10.)  The  lord  compellable  to  admit. 

If  the  lord  refuses  to  admit,)he  shall  be  compelled  in  chancery.  R. 
"2  Cro.  S68.    Per  Dodd,  2  Rol.  274.     [Gary,  8.]   (n) 

So,  if  a  surrender  be  to  the  lord,  who  is  dominies  pro  tempore^  and 
then  his  interest  determines;  the  lord  paramount  shall  be  compelled  to 
make  an  admittance  thereupon.     Co.  L.  59.  b. 

But  an  action  upon  the  case  does  not  lie  against  the  lord,  if  he  re- 
fuses to  admit;  for  there  is  no  remedy  but  in  equity.  R.  2  Cro.  368. 
1  Rol.  108. 1.  20.  30.     2  Bui.  337. 

So,  if  by  custom  the  lord  ought  to  admit  to  a  copyhold  whom  the 
copyholder  names  for  his  successor,  and  the  lord  refuses,  an  action 
upon  the  case  does  not  lie.  R.  Mo.  842,  R.  2  Cro.  368.  2  Bui. 
337.     1  Rol.  125.  195.  (o) 

(G  11.)   Of  what  effect  it  shall  be. 

If  a  man  be  admitted  to  a  copyhold  upon  a  void  presentment,  he 
has  thereby  the  customary  estate  and  title  to  the  possession,  and  is 
capable  of  a  release  from  him  who  has  the  right.  R.  4  Co.  25.  Kite. 
1  Rol.  504. 1. 50. 

But  if  he  enters  upon  a  copyhold  of  a  manor  in  the  hands  of  the 
king,  he  has  no   interest,    but  possession    against  a  stranger.       R. 

3  Leo.  221. 

So,  if  a  copyholder  in  remainder  enters  upon  a  copyhold  for  life,  he 
has  not  the  customaryi  nterest  for  life,  but  is  a  disseisor ;  and  if  he  after- 
wards surrenders,  it  avails  nothing.     R.  1  Mod.  199. 

If  a  copyholder  leases  for  years,  and  afterwards  surrenders  two  parts 
of  the  reversion,  the  surrenderee,  being  admitted,  shall  distrain  for  two 
parts  of  the  rent,  without  attornment  or  notice ;  for  the  surrender  is 
notorious.     R.  Ray.  18.     R.-Hob.  177.Cp) 

(H)  JFine. 


(li)  1.  Or  the  court  B.  R.  will  grant  a  roandanius  to  compel  him.  2  T.  R.  484.  D. 
Ibid.  198.  Vide  infra,  (Hl.^ — 2.  And  it  is  no  ground  for  stopping  such  mandamus,  that 
Uie  party  applying  for  it  objects  to  the  fine  the  lord  proposes  settling ;  because  the  ri  jzht 
to  the  fine  does  nor  accrue  until  after  admittance.  Il)id. — 3.  But  no  mandamus  shall  l^e 
granted  for  the  admission  of  an  heir,  because  he  has  a  complete  title  against  all  the 
world,  except  the  lord,  before  admittance.    2  T.  R.  197. 

(o)  1.  But  where  the  jury  were  bound  to  present  the  conveyances  of  burgage  tenonts, 
and  the  lord  would  not  hold  a  court  and  summon  a  jury,  the  court  granted  a  manda- 
mus to  compel  him  to  hold  a  court,  summon  a  jury,  and  admit  the  persons  who  shoulfl 
appear  upon  the  presentments  entitled  to  admission,  and  to  oblige  the  jury  to  make 
the  presentments.  1  Wils.  283.— ^2.  An  admittance  upon  a  claim  of  right  will  cive  no 
better  title  than  the  right  claimed.  7  East,  186.  Though  the  real  title  is  in  the  lord. 
Ibid. — 3^  The  lord  granted  a  copyhold  to  R.F.  for  the  life  of  H.  F.  R.  F.  died,  and  his 
administrator  claimed  to  be  adnuttfd  as  administrator,  and  was  admitted  accordingly. 
Ejectment  by  him ;  but  on  a  case  reserved,  the  court  held  he  had  no  title,  because 
there  .could  be  no  general  occu])ation  of  a  copyhold,  because  of  the  freehold  in  tiie 
lord;  and  because  the  admittance,  which  imported  to  be  on  a  claim  of  rights  would  give 
•no  title  if  that  claim  was  unfounded.    7  East,  166. 

{p)  i.  Admittance  to  a  copyhold  will  confer  no  estate  where  the  grant  itself  confers 
none.  '  3  Eatft,  260.  -  7  East,  23.  —  2.  The  ceremony  of  admittance  to  copyholds  is 
ior  the  lord's  sake  onipr.  Therefore,  as  against  .all  persons  but  the  lord,  the  title  of  tbe 
surrenderee  after  admittance  is  perfect  as  from  the  time  of  the  surrender*  and .  shall 

relate 
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(H  10  When  due. 

By  custom,  a  fine  shall  be  paid  to  the  lord  upon  every  alteration 
of  his  tenant ;  and  therefore,  if  a  copyholder  in  fee  dies,  a  fine  is 
due  to  the  lord  upon  admittance  of  the  heir.  Co.  L.  59.  b.  Kit. 
122.  a. 

[But  the  lord  is  not  en  tided  to  the  fine  till  after  admittance.  2  Term 
Rep.  485.    Vide  supra,  (G  10.)] 

.    And  if  the  heir  dies  l)efore  admittance,  it  shall  not. prejudice  the  lord 
as  to  bis  fine. 

Or,  if  he  surrenders  before  admittance.     4  Co.  22.  b. 

[But  if  copyholder  surrenders  to  the  use  of  hifi  will,  and  by  will 
orders  and  directs  two  trustees  to  make  sale  of  his  copyhold^  and  apply 
Uie  money  to  certain  purposes ;  they  may  sell  without  being  admitted, 
and  the  lord  shall  admit  tlie  vendee^  and  have  but  one  fine.  2  Wils. 
400.] 

[So  if  a  copyholder  covenant  to  assign  and  surrender  to  B.,  which 
covenant  is  presented  by  the  homage^  but  before  any  surrender5  B. 
assigns  his  interest  to  C,  to  whom  the  copyholder  surrenders ;  C.  has  a 
right  to  be  admitted  on  ^e  payment  of  one  fine.     2  Term  Rep.  484.] 

So,  if  a  copyholder  makes  a  surrender,  a  fine  is  due  upon  admittance 
of  the  surrenderee.     Co.  L.  59.  b.    Kit  122.  a. 

So^  if  a  wife,  by  custom,  has  the  whole  or  part  of  a  copyhold  for  her 
dower ;  upon  her  admission  a  fine  shall  be  paid.    Kit.  123.  a. 

But  half  a  fine  is  commonly  taken ;  but  that  is  according  to  the  cus- 
tom of  the  manor.     Ibid. 

So,  if  a  surrender  be  to  A.  by  way  of  mortgage  upon  condition 
after  the  condition  broken,  the  lord  shall  compel  A*  to  be. admitted, 
and  pay  a  fine,  though  A.  will  renew  the  surrender.     Dub.  2  Ver. 
367,  8. 

So,  if  a  surrender  be  to  A.  for  life,  and  afterwards  to  B.  for  life^ 
and  afterwards  to  C  in  fee,  a  fine  is  due  for  them  in  remainder ;  for 
though  the  admittance  of  A.  is  an  admittance  of  them  in  remainder^.yet 
it  shall  not  prejudice  the  lord  for  his  fine.  D.  S  Co.  22.  Brown.  R. 
4  Co.  23.  Finch.  Cont.  per  Poph.  1  Rol.  505.  L  50.  R.  cont  Mo. 
358. 465.  D.  ace.  1  Vent.  260.  Per  Kit.  ace.  but  others  cont  Kit.  122.  b» 
R.  1  Mod.  120. 

And  die  lord  may  set  a  fine  for  the  pai^ticular  estate,  and  another  for 
the  remainder.     D.  1  Vent.  260. 

But  there  ought  to  be.  a  special  custoai>  otherwise  a  fine  is  not  due 
for  a  remainder.    Per  two  J.  3  Lev.  308.     Per  two  J.  Cro.  El.  504. 


relate  back  to  it.  4  Burr.  1952.  1  T.  R.  600.  16  East,  208.  —  5.  Where  the  de 
visee  of  a  customary  estate,  which  had  beev  surrendered  to  the  use  of  the  will,  died 
before  admittance.  Held,  that  her  devisee,  though  afterwards  admitted,  could  not -re* 
cover  in  ejectment ;  for  the  admittance  of  the  second  devisee  had  no  relation  to  the 
^  legal  surrender,  and  the  legal  title  remained  in  the  heir  of  the  last  surrenderor*. 
*»EMt,8.    3  Smith,  6. 

N  3  And 
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And  if  another  fine  is  leC  for  a  remainder^  it  is  only  hidf.  Kit. 
122.  b. 

And  it  need  not  be  paid  till  the  remainder  comes  into  possession. 
Per  Wild,  1  Vent.  260. 

If  a  copyhold  be  granted  to  A.  for  years,  who  dies  during  the  tenn ; 
th€  txecutor  shall  be  adttiitt^,  and  pay  a  fine.  Per  Weston,  others 
eont    8  Leo.  9.    [Ace.  1  Bur.  806.  218.] 

So|  by  custom,  a  fine  may  be  due  upon  the  death  of  the  lord.  Co. 
L.  59.  b. 

But  not  upon  the  alienation  of  the  lord ;  fbr  that  would  be  unrea- 
sonable.    Ibid. 

[In  a  manor  where  by  custom  a  general  fine  is  due  from  all  the 
tenants,  on  the  death  of  the  last  admitting  lord ;  husband  tenant  for 
life  by  virtue  of  marriage-settlement  is  entitled  to  the  fines  on  the 
death  of  his  wife,  the  last  admitting  lady.     Str.  654.    Fort  41.] 

But  if  two  or  three  are  admitted  together,  one  fine  only  is  due;  for 
they  make  but  one  tenant.     Kit.  122.  a. 

Soy  if  a  surrender  be  to  husband  and  wife,  and  the  heirs  of  the 
husband,  there  is  but  one  fine  due  upon  admittance  of  the  husband 
and  wife.    Ibid. 

So,  if  a  copyholder  surrenders  to  himself  for  life*  and  afterwards  to 
B.  and  his  hdrs,  ahd  dies  before  the  next  court;  B.  shall  pay  but  one 
fine  upon  his  admittance.     Kit.  122.  b. 

So>  upon  a  common  reoorery,  there  shall  be  but  one  fine  paid  ;  for 
the  recoverers  are  in  the  post,  and  pay  no  fine.     Ibid. 

8o^  if  a  copyholder  for  life  and  he  in  retersion  or  remainder,  join  in 
a  surrend^,  tne  surrenderee  shall  pay  but  one  fine.     Kit.  12S.  a. 

S<h  if  ther^  be  no  new  tenant,  no  fine  shall  be  paid ;  and  therefi^re, 
if  a  copyholder  surrenders  to  A.  for  life,  who  dies;  the  surrenderor 
shall  f^y  no  fine  to  be  re^admitted.    9  Co.  107.    1  Rol.  505. 1. 45. 

So,  if  one  joinl>-tenant  dies,  tKe  survivor  shall  have  the  whole  without 
paying  any  fine  to  be  admitted.    Kit,  122.  a. 

So,  if  a  surrender  be  upon  condition,  and  the  surrenderor  enters  for 
the  cotiditton  brtAen ;  he  shall  not  pay  any  fine.     Kit.  123.  a. 

If  a  Woman  has  a  copyhold  for  the  nonage  of  her  son,  and  takes  a 
kllsbaad)  and  dies  before  her  son  is  of  full  age;,  the  husband  shall  have 
it  witflout  a  new  fine.     Per.two  J.    3  Leo.  9. 

(lis.)  When  to  be  set,  and  hoWr    [Vide  supra:,  (H  1.)] 

No  fine  shall  be  imposed  till  admittance.  1  Rol.  506.  A.  for  the 
admittance  is  the  cause  of  the  fine.  R.  4  Co.  28.  a.  Hubbard.  D, 
1  Vent.  260. 

If  a  copyholder  holds  several  copvholds,  1^  several  services,  there 
ought  to  be  upon  every  one  a  several  fine.  R.  4  Co.  27)  8.  Hubbard, 
for  he  may  pay  one,  and  forfeit  for  the  other.  Ibid.  Cro.  El.  779. 
Mo.  622. 

So,  if  all  the  several  copyholds  are  surt^dered  to  one  fenentT  per 
mitiqttA  servitia ;  for  the  tenures  remain  .sc^reral,  and  the  fines  ought 
to  be  several.    R.  4  Co.  28.  a.  Hubbard. 

[One  gross  fine  cannot  be  assessed  on  the  admission-to  several  copy- 

liold 
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bold  UbmdmdIs;  wd  i£\%  be  so  frtstod  in  ih^  dedaration  in  an  action 
kft  the  fiMp  k  it  errar,  aad  not  cured  by  iwrdict.    Doug.  732.]  (9) 

(H  3.)  Fme  certain. 

A  fine  may  be  certain,  by  custom.     Co.  L.  59.  b. 

If  the  custom  allows  for  a  fine  a  year's  value  of  the  land^  it  is  good; 
for  the  value  is  sufficiently  certain,  and  triable  by  a  jury.  R.  3  Lev.2£5. 
9  Mod.  133.    Carth.  13. 

So,  a  fine  of  one  penny  for  100  acres  or  more,  is  good.    Kit  lOS.  a. 

So^  Ss*  Sd.  for  every  messuage,  cottage,  or  toft^  or  every  acre  of  land, 
though  as  much  be  paid  for  one  as  the  other.    Kit  103.  a. 

So,  a  fine  at  the  will  of  the  lord  for  the  first  purchase,  and  nothing 
afterwards.     Kit  103.  b. 

If  the  lord  demands  a  fine  certain,  it  is  no  evidence  of  its  uncertainty 
that  be  has  paid  less;  for  the  lord  may  take  a  less  sum.  D.  2  Bui*  32.^ 
D.  cont  per  Richardson,  Lit.  252. 

Otherwise^  if  he  has  paid  more.     D.  2  Bui.  S2> 

If  a  Jury  find  a  fine  certain,  chanceiy  will  decree  it  to  be  an  uncertain 
fine  upon  examination  of  the  rolls.     D.  Lit.  252. 

If  a  fine  certain  hath  been  paid  from  the  time  of  H.  6.  and  it  appears 
by  the  roll  to  have  been  upcertiun  before;  it  is  not  a  fine  certain, 
(jodb.  265. 

A  fine  certain  ought  to  be  paid  immediately.  4  Co.  28.  a.  Hubbard.^ 
Cro.  EL  779.    Mo.  6^3. 

(H  4.)  Fine  imcerfain. 

So,  sometimes  a  fine,  by  custom,  is  uncertain^  uid  arbitrary*  Go;^ 
L.  59.  b. 

Or,  by  custom,  may  be  assessed  by  the  homage,  where  the  lord  doea- 
not  agree.     Noy,  2,  3. 

But  thouffh  it  is  uncertain,  it  ought  to  be  reasonable;  otherwise  the 
copyholder  is  not  compellable  to  pay  it  Co.  L.  59.  b.  R.  4  Co.  27.  b* 
Hubbard.  1  Rol.  507.  1.  25.  R.  Mo.  622.  Cro.  EL  779.  R.  Co* 
Ent  647-  c. 

Whether  a  fine  be  reasonable  or  not,  shall  be  determined  by  the 
justices  upon  tbe  circumstances  appearing  in  the  case.  Co.  L«  59*  b. 
fi.  4  Co,  ^.  b.  Hubbard.     Mo.  623. 

And  therefore,  if  an  action  be  brought  against  a  copyholder  by  iimt 
lord,  it  shaR  be  referred  to  the  eouit  upon  demurrer.  4  Co.  27.  a» 
Co.  Ent  647.  c. 

Or,  the  defendant  may  plefu]  not  guilty,  and  upon  pix>of  of  tbe  vidue 
of  die  land,  and  other  evidence,  (he  court  will  judge.  4  Co.  £7.  a« 
Hob.  135.     Co.  Ent  647.  c. 

For,  if  a  copyholder  prays  a  mitigation,  it  does  not  conclude  him, 
but  that  he  may  afterwards  insist  on  die  unreasonableness  of  die  Une.^ 
i  Rol.  507.  I.  30. 


(7)  In  asstm^it  for  a  ime  on  admituon  to  a  copyhold,  where  the  lord  remitted  a 
part  of  the  fine :  held,  that  it  was  not  necessary  to  prove  an  entry  oa  the  court  rolls, 
other  of  the  original  assessaient  of  ifie  fine  or  «ie  re-asaessmeat;  for  die  lord,  and  not 
tbe  homage,  is  to  assess  the  fine.    3  Smith,  8S5.    6  East,  96. 

*  N  *  And 
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And  there  may  be  a  custom^  that  if  the  lord  and  surrenderee  do  not 
agree  {or  the  fine,  the  tenants  ought  to  assess  it     R.  1  Rol.  48. 

Yet  if  a  copyholder  brings  trespass  against  his  lord,  who  justifies  his 
entry  for  non-payment  of  a  fine ;  it  ought  to  be  shewn  on  the  part  of  the 
copyholder,  that  it  is  unreasonable.     R.  Hob.  135. 

If  the  lord  demands  51,  upon  admittance  to  a  copyholder  of  SOs.  per 
aim.  it  is  unreasonable.     R.  1  Rol.  75. 

So,  if  he  demands  for  an  admittance  upon  a  descent,  above  two 
years  value.  Semb.  2  Mod.  230.  But  two  years  value  is  reasonable. 
R.  Ch.  R.  464.  Adm.  2  Bui.  32.  [Doug.  724.  n.  to  727.  n.  And  the 
lord  is  not  bound  to  make  any  deduction  on  account  of  the  land-tax. 
Doug,  ibid.] 

So,  if  he  demands  two  years  and  a  half  rent  for  an  admittance 
upon  a  surrender;  for  one  year  and  a  half  is  sufiicient  R.  Cro. 
Car.  196. 

Or,  the  value  of  two  years  for  an  admittance  upon  a  surrender.  R. 
Co.  Ent  647.  c. 

[Fines  shall  be  set  according  to  the  present  improved  value,  not  ac- 
cording to  the  rent  under  a  lease  then  subsisting  by  licence  of  the  lord. 
Str.  1042.] 

[On  admission  to  a  mansion-house  then  unlet  (and  which  had  con- 
tinued unlet  for  eighteen  years  when  action  was  brought)  and  a  piece 
of  land  let  at  ?/.  per  annum ;  150/.  being  the  fine  paid  at  the  last  ad- 
mission, is  not  imreasonable.    3  B.  M.  1717.] 

But  if  by  custom  a  fine  is  only  <due  on  the  first  purchase,  and  he  and 
his  heirs  pay  no  fine  for  any  land  purchased  there  afterwards ;  the  lord 
may  set  what  fine  he  pleases.     Kit.  103.  b.  (r) 

(H  5.)  When  it  shall  be  paid. 

A 'copyholder  need  not  pay  an  uncertain  fine  immediately,  for  he 
cannot  know  how  much  it  will  be ;  and  therefore,  if  the  lord  does  not 
limit  a  dme  for  payment,  he  shall  have  a  convenient  time.  R.  4  Co. 
27.  b.  Hubbard.    R.  Cro.  El.  779.    Mo.  622.  (*) 

(H  6.)  Remedy  for  a  fine.  —  By  action. 

If  a  copyholder  refuses  payment  of  the  fine,  debt  lies  against  him. 
Per  two  J.  1  Sid.  58.  D.  to  be  R.  2  Mod.  230.  232.  Adm.  and  a 
d^aration  there  in  debt  for  refusal  of  such  fine.  Lut.  597.  Cliffl 
244.  Vide  Ent  176.  R.  per  three  J.  Holt  cont.  3  Mod.  240. 
3  Lev.  261.     Sho.  35.     2  Vent  175. 

So,  by  the  executor  of  the  lord.     Adm.  3  Lev.  261. 

So,  an  indeb.  assumpsit.  R.  3  Mod.  240.  3  Lev.  !^62.  Per  three  J. 
Holt  cont  Sho.  35. 

[If  a  fine  is  assessed  on  admission  cf  an  infant,  assumpsit  would  lie 
whilst  he  is  an    infant;  (Semb.  per  Yates  J.)  but  certainly  after  he 


(r)  An  excessive  assessment  of  a  copyhold  fine  is  not  made  good  by  a  rcmiUiiur  of 
the  excess.    3  B.  &  P.  346.     Dougl.  732. 

(«)  And  since  the  fine  is  not  due  until  admittance,  the  U'tle  is  complete  wiiliout 
payment  oi'  it.    1  East,  632. 


corner 
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comes  of  agc^  and  has  renounced  the  esUite,   but  confirmed  the  trans- 
action by  enjoying.     3  B.  M.  1717.     Doug.  727-] 

[Assumpsit  lies  against  a  stuart  for  the  excess  of  a  iiue  obtained  by 
coercion.     4  T.  11.  564.] 

(H7.)  By  seizure  as  forfeited. 

And  non-payment  of  a  fine,  apparendy  reasonable,  upon  demand^  is 
a  forfeiture  of  the  copyhold.     R.  1  Rol.  507- 1.  20.     Vide  post,  (M  4.) 

Though  he  pretends  that  he  does  not  know  what  fine  is  due,  &c.  if 
such  pretence  is  merely  groundless  and  covinous.    Semb.  Ray.  42. 

But  if  a  fine  is  unreasonable,  refusal  of  payment  is  no  forfeiture. 

1  Rol.  507.  1.  25.     Vide  ante,  (H  4.) 

Or,  if  it  was  dubious,  whether  a  fine  was  reasonable  or  not,  though 
it  was    adjudged    reasonable.      D.  1  Rol.  507.  1.  35.     R.  Ray.  42. 

2  Mod.  231. 

So,  if  it  be  dubious,  whether  a  fine  is  certain  or  uncertain;  a  re- 
fusal to  pay  an  uncertain  fine,  if  he  tenders  the  fine  certaui,  is  no  for- 
feiture.    R.  2  Cro.  617.    R.  Ray.  42.    Semb.  2  Mod.  229. 

Yet  if  a  day  is  appointed  for  payment  of  the  fine,  and  he  does  not 
appear  to  excuse  his  default,  though  he  tendered  the  fine  certain  at  the 
time  when  it  was  assessed,  it  is  a  forfeiture..     R.  2  Cro.  617. 

So,  if  it  is  dubious^  whether  a  fine  be  due  or  not,  a  refusal  is  no 
forfeiture.     R.  3  Lev.  309. 

So,  it  is  no  forfeiture,  if  there  was  not  a  demand  from  the  person 
of  the  copyholder  at  the  time  limited  for  payment  of  the  fine,  or  after- 
wards. R.  Hob.  1 35.  Semb.  Ray.  42,  Cont.  Co.  Eiit.  647.  d.  Ace. 
2  Mod.  229. 

And  if  the  lord  justifies  in  trespass  for  non-payment  of  the  fine,  he 
ought  to  shew  a  demand.     R.  Hob.  135. 

But  the  demand  may  be  by  the  steward,  without  authority  in 
wridng.     R.  2  Mod.  229. 

So,  it  is  no  forfeiture,  if  there  was  not  an  express  refusal.  Co.  Ent. 
647.     Vide  post,  (M.  4.) 

Or,  if  he  refuses  before  the  time  appointed  for  payment,  if  he  pays  at 
the  time.     Co.  Ent.  647.  d. 

Entry  for  a  forfeiture  ought  to  be  by  tlie,  lord,  or  another  to  his 
use. 

But  an  entry  may  be  without  precept  from  the  steward.  R.  2  Mod. 
229. 

[Infants  and  femes-coverts,  being  entided  by  descent,  or  by  sur- 
render to  the  use  of  a  will,  to  be  admitted  to  any  copyhold,  may,  in 
their  proper  persons,  or  a  feme-covert  by  her  attorney,  and  an  infant 
by  bis  guardian,  or,  if  he  has  no  guardian,  by  his  attorney,  appear 
at  one  of  the  three  next  courts  for  the  manor  of  which  the  copyhold 
premises  are  parcel,  and  ofier  themselves  to  the  lord  or  his  steward  to 
be  admitted  tenants.  St.  9  G.  1.  c.  30.  s.  1.] 

[In  default  of  which  appearance,  either  in  proper  person,  or  by 
attorney  or  suardian,  the  lord  or  his  steward,  afler  three  several 
courts  duly  bolden^  and  proclamations  regularly  made,  may  nomi- 
nate and  appoint,  at  any  subsequent  court,  any  fit  person  to  be  guar- 
dian or  attorney  for  that  purpose  only,  and  by  such  guardian  or  at- 
torney,   admit  such  infant  or  feme  covert,   and  on  such  admittance 

may 
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may  impose  such  fine  as  might  have  been  set,  if  such  infant  had  been 
of  rail  age,  or  such  feme^covert  sole  and  unmarried.     Id.  ibid.] 

J  On  such  admittance  the  fine  imposed  may  be  demanded  by  the 
iff  or  agent  of  the  lord,  by  a  note  in  writing  signed  by  the  lord  or 
his  steward,  to  be  left  with  such  infant  or  feme-covert,  or  with  the 
guardian  of  the  infant,  or  husband  of  the  feme  covert,  or  with  the 
occupier  of  the  messuage,  &c.  to  which  such  admittance  was  made.  s.  2.] 

[If  the  fine  be  not  then  paidj  the  lord  may  enter  and  receive  the 
profits  of  the  copyhold  'till  he  be  satisfied,  accounting  for  the  over- 
plus to  the  infant  or  feme-covert.     Id.] 

[If  the  guardian  of  the  infant  or  husband  of  the  feme-covert  pay 
the  fine,  they  may  reimburse  themselves  out  of  the  rents  of  the  copy- 
hold, s.  4.     Vide  post,  (M  4.)  ]  (t) 

[1 1.]  9  copi^lioIDer  tfball  alien  onlg  bg  tfurrentier: 

A  copyholder  has  no  otfier  evidence  for  his  tenements,  but  a  cc^  of 
the  oourt-rolL     Lit.  s.  75. 

And  therefore  he  cannot  alien  by  deed. 

Nor  by  wili,  without  a  surrender  to  the  use  of  his  will.     Vide  ante, 

(F9.) 

Unless  there  be  a  special  custom,  that  he  may  demise  without  a 
surrender ;  for  then  it  shall  be  good.     R.  Lit.  26*     Adm.  Cart.  71  • 

So,  if  a  copyholder  be  ousted  by  disseisin,  he  cannot  release  by  deed 
to  the  disseisor;  for  he  has  not  the  customary  estate  upon  which  a  re- 
lease may  enure,  and  it  would  be  a  prejudice  to  the  lord,  who  wotdd 
lose  his  fines  and  services.     R.  4  Co.  25.  b.  Kite.     R.  1  Leo.  102. 

But  if  a  man  be  admitted  to  a  copyhold  upon  a  void  surrender;  he, 
who  has  right,  may  release  his  right  by  deed,  and  by  this  release  his 
right  is  extinct.     R.  4  Co.  25.  Kite.     Co.  L.  60.  a. 

So,  if  a  copyholder  surrender  upon  condition,  he  may  afterwarda 
release  the  condition  by  deed ;  for  it  cannot  pass  by  surrender.  R.^ 
2  Cro.  36.     Vide  4  Co.  25.  Kite. 

So,  if  a  lord  grants  the  inheritance  of  a  copyhold  to  A.,  the  copy- 
holder may  release  by  deed  to  A.  and  thereby  extinguish  his  customary 
interest.     R.  1  Leo.  102. 

So,  if  A.  and  B.  are  admitted  to  a  copyhold  jointly,  one  of  diem 
may  pass  his  estate,  by  release,  to  his  companion.     R.  Winch.  S. 

So,  a  copyholder  may  sell  or  release  his  copyhold  to  the  lord,  by 
deed.    R.  Hut.  65.  {u) 

~~  (/)  (H8.)  Steward's  fees. 

1 .  Where  a  person  it  admitted  to  several  distinct  tenements,  the  steward  of  the 
manor  is  not  entitled,  as  a  matter  of  general  r^ht,to  the  full  fees  on  each  admission  se- 
parately ;  and,  therefore,  where  no  custom  prevails  in  the  manor  to  that  e&ct,  he  nrasC 
Rtand  on  \m  quanlum  meruU.  2  Mars.  84.  6  Taunt.  425.  —  2.  Where  there  is  a  cus- 
tom in  a  manor  for  the  payment  of  a  sepamte  set  of  fees  to  the  steward,  upon  the 
surrender  of  each  separate  tenement,  and  two  are  admitted  as  tenants  in  coniinon  of 
oae  piece  of  land ;  payable,  altiMNif  h  the  land  is  afterwards  conveyed  to  one  person^ 
as  in  the  case  of  indivisible  services.    2  Smith,  449.    6  East,  476. 

(u)  1.  Though  copyholds  can  only  pass  by  surrender  and  not  by  'release;  yet  a 
release  given  by  one  claiming  tkle  to  toe  tenant  in  possession  will  tKtiBgaish  the  ra- 
leasor's  title  or  claim.  30  East,  ^85.  —  £.  The  grant  of  the  reversion  of  a  copjrbold 
to  the  tenant  for  life  thereof,  habendam  for  the  lives  of  others,  thovtfli  inoperative  aa 
to  hiait  cannot  enure,  without  a  custom^  to  confer  ao  estate  on  tnc  ceattii  gut  vies. 
1  East,  260. 

[Are- 
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[A  recovery  in  C.  B.  is  not  good  of  copyhold  lands;  but  of  customary  " 
freeholds  which  pass  by  surrender  in  a  borough  court,  it  may.      1  At- 
kyns,  474.     Vide  jiost,  (L).]  (.r) 

(I  2.)  But  a  defect  of  the  roll  shall  be  amended. 

If  there  be  an  omission  in  an  entry  upon  the  roll,  upon  proof  the 
roll  shall  be  amended  ;  for  the  roll  does  not  conclude  the  copyholder 
lo  plead,  or  give  in  evidence  the  truth  of  the  matter.  R.  4  Co.  25^ 
Kite. 

And  therefore,  if  a  surrender  upon  condition  be  presented^  and  the 
condition  is  not  entered  upon  the  roll,  it  is  not  void ;  but  the  roll  shall 
be  amended.     Ibid. 

So,  if  the  day  of  the  court  be  mis-entered  u|)on  the  roll,  it  shall  be 
amended  upon  evidence,  and  shall  not  prejudice.     R.  1  Leo.  ^90. 

(K)  mHt  a  coppbolDec  fltball  tio  bp  custom. 

(K  1.;  Shall  be  tenant  by  tlie  curtesy. 

What  a  copyholder  may,  or  ought  to  do,  and  what  not,  die  custom 
directs.     Co.  L.  6S.  a. 

And  dierefore,  by  special  custom,  the  husband  may  be  tenant  by 
the  curtesy  of  a  copyhold,  which  he  has  in  right  of  his  wife.  Adm. 
S  Leo.  208.     1  And.  192. 

Bat  the  custom  shall  be  taken  strictly,  and  therefore,  though  the 
husband  of  one,  who  had  a  copyhold  at  the  time  of  the  marriage,  sliall 
be  tenant  by  the  curtesy,  yet  he  shall  not,  if  the  copyhold  descends 
during  the  coverture.  R.  2  Leo.  109.  208.  [Vide  1  P.  W.  69.  pet 
two  J.  cont.] 

(K  2.)  Shall  have  dower. 

So»  by  special  custom,  the  wife  may  have  all  the  lauid  of  her  bus- 
bami,  alter  his  deatli,  ibr  dower,  or  free -bench.  3  Lev.  385.  Lit.- 
s.  37.  (y) 

[Free^ bench  is  a  widow's  estate  in  sucli  lands  as  the  husband  dies- 
seised  of;  not  that  he  is  seised  of  during  die  coverture,  as  dower  is.^ 
2  AdcynS)  52S.     Vide  Cowp.  48 1  •] 

[Tiierefore)  where  by  the  custom  a  tenant  for  life  of  three  lives 
had  a  power  of  surrendering  die  whole  estate,  and  by  licenoe  fironr 
the  lord  demised  by  way  of  mortgage  for  99  years,  this  was  held  to- 
defeat  the  widow  of  her  free-bench,  though  only  one  instance  of  iv 
lease  by  licence  was  given  in  evidence.     Cowp.  481].  (z) 

[If  a  man  before  marriage  settles  on  his  wife  part  of  his  real  estate* 
for  jointure,   in  bar  of  au  dower  which  she  may   claim  out  of  any 


•>>  1.  A  dromon  necoyei^  has  the  tarae  operation  upon  eopybolds.as  upon  foe« 
hoMs.  .5  T.  R.  104.  •-^  2.  A  fine  levied  by  a  copyholder,  who  afterwards  conttauet  in 
pottesfion,  is  void  as  to  the  lord.    3  T.  R.  1 73. 

(y)  She  is  not  dowable  of  a  trust  estate.    4  B.  C.  C.  520. 

(«)  1.  When  the  husband  doet  not  die  seised  of  the  legal  vstatc,  his  widow  canaot 
claim  her  free-bench  according  to  tbe  custom.  3  East,  260.  —  ^.  Yet  the  widow  is 
tmitled  to  her  free-betich  in  t-opvhold  laml  wirrendcrH  to  tltc  use  of  tht?  husband, 
»houj»h  lie  never  mat  have  hctw  atimitlcd  thereto.     5  Bnrr.  !?7S4. 

fand>, 
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lands,  tencmente,  messuages,  and  hereditaineiiU,  of  which  he  in  or 
shall  be  seised,  of  freehold  or  inheritance :  she  camiot  claim  her  free- 
bench  in  copyholds  purchased  afterwards.     1  Vezey  sen.  54.] 

Or,  a  moiety,  or  third  part  of  his  land.     Co.  L.  33.  b. 

Or,  only  the  fourth  part  of  his  land.     Ibid. 

Or,  th^  whole,  or  a  moiecy,  dum  sola  4*  casta  vixerit.     Kit.  105. 

Or,  during  her  widowhood.     Hob.  181.     Noy,  2. 

Or,  a  woman  being  espoused  when  a  virgin,  shall  have  all  the  land 
whereof  her  husband  dies  seised.     Kit.  102.  a. 

Or,  the  wife,  by  custom,  shall  have  a  third  part  of  the  rent  of  her 
husband's  land,  and  not  the  land  itself  for  her  dower;  as,  at  Bush. 
Kit.  102.  b. 

So,  by  custom,  the  wife  sun-iving  shall  have  the  fee,  and  the  hus- 
band e  converso,     Noy,  2. 

And  sometimes  the  wife,  by  custom,  shall  be  admitted  to  her  dower, 
after  the  death  of  her  husband.     Vide  Kit.  1 28.  a. 

And  shall  pay  a  fide.     Vide  ante,  (Hi.) 

Sometimes  she  shall  have  it  without  admission,  as  an  excrescence 
from  the  estate  of  her  husband.     Hob.  181. 

But  a  custom,  tliat  the  vrife  shall  have  dower  assigned  by  the  ho* 
mage,  without  the  answer  of  the  terre-tenant,  or  a  plaint,  or  proce&s 
against  him,  is  ill.     Kit.  103.  b. 

Or,  that  the  wife  shall  have  dower  assigned  of  the  land,  where  the 
husband,  before  marriage,  has  made  a  lease  for  life,  rendering  rent. 
Kit.  103.  b. 

When,  by  custom,  the  wife  has  dower,  she  shall  have  all  incidents ; 
and  therefore  shall  recover  damages  upon  the  st.  of  Merton,  if  her 
husband  dies  seised,  R.  4  Co.  SO.  b.  Shaw.  Mo.  410.  Cro.  El. 
426. 

But  she  shall  not  have  debt  for  damages  given  upon  the  st.  of  Mer- 
ton in  a  court  baron,  except  in  the  same  court,  or  in  chancery.  4  Co. 
30.  b.  Shaw.  Yet  Moore  says,  that  three  J.  then  held  that  debt  lies  in 
B.  R.  for  damages  assessed  there  above  40s.     Mo.  410,  411. 

So,  she  shall  not  have  ejectment  for  a  third  part  of  the  copyhold 
before  it  be  assigned  in  court.     Per  Pemb.  2  Sho.  184. 

If  the  husband  purchases  the  inheritance  of  his  copyhold,  which 
is  conveyed  to  A.  for  his  life,  and  afterwards  to  his  right  heirs;  the 
dower  of  his  wife  is  not  extinct,  for  the  customary  estate  of  the  hus- 
band remains  for  his  life,  out  of  which  the  dower  is  excrescent.  R. 
Hob.  181.     1  Rol.  510. 1.  40.     2  Cro.  126.  573.     2  Rol.  179. 

If  the  wife  be  divorced  a  mensd  Sr  thoro^  yet  she  shall  have  her 
dower.     R.  Hob.  181. 

But  if  the  husband  makes  a  lease  for  years  by  licence,  the  wife  after 
his  death  shall  not  avoid  it ;  for  the  lessee  also  is  in  by  the  custom . 
R.  2  Cro.  36.     Mo.  758.     [Cowp.  481.]  (a) 

So^  if  the  husband  be  a  bankrupt,  and  his  copyhold  is  sold  by  the 
commissioners,  the  wife  shall  not  have  her  dower ;  for  the  husband 
did  not  die  tenant  (as  he  ought  by  the  custom,)  though  the  bargainee 
was  not  admitted.     R.  Cro.  Car.  569. 


(a;  And  where  the  husband  may  bar  the  widow's  freo-bench  by  iHirrendcr^  any  act 
by  him  for  valuable  consideration  will  bar  in  equity,    j  Vcs.  256. 

So, 
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So,  if  the  husband  sttrrenders  to  A.  and  dies,  and  afterwards  A.  is 
admitted,  the  wife  shall  not  have  her  dower;  for  upon  admittance 
A.  shall  be  in  from  the  time  of  the  surrender.  K.  S  Lev.  385.  1  Sal. 
185.     Skin.  406. 

So,  if  the  husband,  a  copyholder  for  life^  where,  by  custom,  his 
wife  shall  have  dower,  takes  a  lease  for  years ;  the  copyhold  is  deter- 
minedy  and  the  wife  shall  not  have  dower.     R.  Jon.  462. 

(K  3.)  Shall  make  leases. 

A  copyholder  may  make  a  lease  for  one  year,  without  a  licence.  R. 
2  Cro.  402.     9  Co.  75.  b. 

And  thereupon  may  maintain  an  ejectment.  Mo.  539.  569.  128. 
Cont  Cro.  El.  48S.     R.  4  Co.  26.     Melwich.     Vide  post,  (P  3.) 

And  by  special  custom,  for  three,  nine,  or  twenty-one  years.  Kit. 
102.  b. 

Or  for  life,  and  forty  years  after ^     Mo.  8. 

But  a  custom  that  the  lease  shall  be  void,  if  the  lessor  dies,  is  good. 
R.  Lit.  235.     Hut.  101. 

Otherwise^  if  the  lessor  alien.     Per  two  J.    Lit  235.     Hut.  101. 

Bat  a  lease  for  several  years^  without  licence  firom  the  lord,  is  not 
good  without  a  special  custom.  Per  three  J.  Mo.  272.  R.  1  Brown^ 
133. 

Though  the  lease  be  made  without  indenture  by  parol.  1  Rol.  507. 
1.  45.     Cro.  El.  409.     Mo.  392. 

Though  it  be  not  in  possession,  but  commence  inJiOwro.  R.  l  Rol. 
507.  1.  45.     Cro.  El.  499.     Mo.  392. 

Though  the  lease  be  for  one  year  4*  sic  de  anno  in  annum  for  ten  years ; 
for  this  IS  a  lease  for  ten  years.    R.  2  Cro.  301.  308.  Vide  post,  (M  2.) 

Or  for  a  year  i^  sic  de  anno  in  annum^  during  the  life  of  the  lessor ; 
for  this  is  a  lease  for  two  years  at  least.     R.  1  Rol.  507.  1.  55. 

Or  de  anno  in  annum^  excepting  one  day  in  every  year.  R.  l  Rol. 
508. 1.  2.     1  Bui.  215.     2  Cro.  308. 

So^  if  a  copyholder  makes  three  leases  together  each  for  one  year 
only,  and  each  to  commence  27  M.  after  the  end  of  the  former;  it  is 
not  good,  for  it  is  only  a  shift  to  evade  the  custom.  R.  1  Rol.  508. 
1. 10.     Cro.  Car.  233.     Jon.  249. 

So^  if  a  copyholder  covenants  and  agrees  to  make  a  lease  for  seven 
years,  and  so  from  seven  years  to  seven  years,  for  forty-nine  years ;  for 
this  amounts  to  a  present  lease.     2  Mod,  8 1. 

So  a  copyholder  having  licence  to  lease,  ought  to  pursue  his  licence; 
otherwise  his  lease  is  void.     R.'  Cro.  El.  395. 

As,  if  he  has  a  licence  to  lease  for  two  years,  and  he  leases  for  three 
years.     Semb.  Ow.  73. 

If  .he.  has  a  licence  to  lease  for  twenty-one  years  from  Mich,  last,  and 
he  leases  for  twenty-one  years  from  25  Dec.  next     R.  Cro.  El.  395. 

If  a  copyholder  in  fee  has  a  licence  to  lease  for  years^  if  he  so  long 
live^  and  he  leases  for  years  absolutely.     Semb.  Cro.  £1.  (462.) 

So  a  copyholder  having  licence  to  make  a  lease  for  twenty-one  years, 
cannot  make  two  leases  tor  diat  term ;  for  he  has  satisfied  bis  licence 
by  one  lease.     R.  Mo.  184. 

But 
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But  a  custom,  that  a  Iesu»ee  for  life  shall  make  a  lease  for  the  life  of 
aitotliei')  is  void.     R.  Mo.  8. 

So  a  lease  bj  an  iiifaut  of  a  copyhold  sliall  be  voidable.     Jon.  157. 

What  lord  may  grant  a  licence.     Vide  ante,  (C  3.) 

When  a  lease  without  licence,  not  warranted  by  the  custom,  or  not 
pursuant  to  the  licence,  is  a  forfeiture.     Vide  post,  (M  2.) 

But  if  a  copyholder  makes  a  lease  by  licence,  the  lessee  may  assign 
without  licence.     1  Rol.  508.  I.  28. 

Or  make  an  underlease ;  ibr  the  lord  by  his  licence  hnn  parted  with 
his  interest.     R.  1  Rol.  508.  1.  28. 

So^  if  the  lessor  after  a  lease  by  licence,  dies  without  heir,  the  lessee 
.shall  have  it  tor  his  term  against  the  lord ;  for  the  licence  is  a  confirma- 
tion of  the  lord.     R.  Hut.  101,  2. 

So  a  leasa  without  licence  is  good  between  lessor  and  lessee.  K. 
Ow.  18.     Lat.  199. 

And  if  a  copyhold  be  to  A.  for  life,  remainder  to  B.  in  fee,  and  B. 
makes  a  lease  tor  years  by  parol,  and  then  A.  and  B.  join  in  a  sur- 
arender  to  the  use  of  B.,  the  lease  commences  presently.  R.  Cro.  EU 
160. 

If  the  lord  license  his  co|)yhoider  to  make  a  lease  of  landa  in  the 
tenure  of  A.  though  they  are  in  the  tenure  of  R  yet  the  licence  is 
good.     R.  2  Rol.  52.  1.  20. 

If  the  lord  license  his  copyholder  for  life  to  make  a  lease  for  theae 
years,  if  he  so  long  live ;  a  lease  dw  three  years  abaolutely,  is  ffood ; 
tor  a  lease  by  a  copyholder  for  life  determines  by  his  dealh,  and  Uiere- 
lore  the  condition  annexed^  being  implied  by  law,  is  void.  R;  Ow.  73* 
Cro.  EI.  (462.)     Semb.  2  Cro.  457.     Poph.  105. 

So^  if  he  makes  a  lease  for  tewer  vears  than  his  licenee  allows.  R. 
-2  Cra  4S7.     R.  Cro.  El.  535. 

If  the  lord  license  u{>on  condition,  the  oondkioii  is  void ;  fisr  he 
grants  nothing,  but  only  dispenses  with  tlie  tbi'feiture.  Per  two  J. 
Cro.  El«  (462.)     Poph.  106. 

But  a  licence  may  be  upon  a  condition  precedent ;  foi*  till  Aa  eamr 
ditbn  is  performed,  it  is  no  licence.    Poph.  106.  {b) 

A  lease  6Kim  the  husband  by  licence,  shall  not  be  avoided  by  die 
wife,  who  claims  dower  by  custom  ;  tor  the  le^<(ee  is  in  under  die  coa" 
xom.     R.  2  Cro.  36. 

So,  if  a  copyholder,  after  a  lease  l)y  licence,  forfeits  kis  copyhold  ; 
ifae  lord  shall  not  avoid  the  lease.     Semb.  Hob.  177. 
Or  dies  without  an  heir.     R.  Hut.  101.     Vide  sopra. 
If  a  copyholder  by  licence  makes  a  lease  tor  years,  rendering  rent, 
he  cannot  afterwards  sun*ender  the  rent  witliout  a  surrender  of  me  in- 
version.    1  Leo.  315. 

And  if  he  grants  the  rent,  and  the  lessee  attorns,  the  grantee  shaU 
not  have  ddbt  tor  it ;  for  he  is  not  privy,  nor  has  the  reversion.  Semb. 
1  Leo.  315. 


H)  Under  the  denriie  of  a  copyhold  for  one  ytm^  and  thence  from  yesr  to  year, 

for  audi  a  term  **  if  the  lord  wwikl  liceaie,  sad  so  as  the  ssme  should  not  he  liable 

to  forfeiture,"  the  licence  is  a  condition  precedent  to  the  extension  of  the  leaie  l** 

tlic  term  proposed.    4  East,  221.     l  N.  R.  165.      "  ^ 

^*  But 
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But  the  grant  is  good  as  a  rent-seek.     Per  Gtiwdy,  I  Leo.  SI  5: 
A  lease  without  licence,  not  warranted  by  the  custom,  is  a  forfisiture. 
Vide  post,  (M  2.) 
But  makes  no  disseisin  to  the  lord.     Latch,  199.  (c) 

(K  4.)  Copyhold  shall  descend  contrary  to  the  rules  of  the 

common  law. 

So  by  custom  a  copyhold  shall  descend  contrary  to  the  rules  of  the 
common  law ;  as,  by  the  custom  of  borough  engUsh  to  the  youngest 
ton.     Kit.  102.  a. 

Or  to  the  youngest  brother.    Ibid. 

Or  to  the  youngest  daughter.     Ibid. 

To  the  youngest  son  or  daughter  of  the  first  wife,  she  being  e^oused 
when  a  virgin.     Kit.  102.  a.     1  Ver.  489. 

So  to  the  eldest  daughter  only.     [Vide  1  Term  Rep.  466.] 

To  the  eldest  daughter  for  life,  and  after  her  death  to  the  next  heir 
male  of  the  father,  who  derives  his  descent  by  males.  R.  1  Sid.  867. 
1  Lev.  172.293. 

And  if,  by  custom,  the  wife  has  free-bench,  and  during  her  estate  the 
eldest  dies,  the  next  daughter,  being  eldest  at  the  death  of  her  mother, 
shall  have  it.     R.  1  Sid.  267.     I  Lev.  172. 

So  by  custom  a  comrholdmay  descend  to  all  the  males ;  as,  in  gavel- 
kind, at  Islington,     lut.  102.  a. 

Or  to  all  ue  brothers.     Ibid. 

Or  to  ail  the  sons,  if  the  copyhold  contains  above  fire  acres ;  other- 
wise to  the  youngest  only.     Ibid. 

So  by  custom,  if  a  man  purchase  bookland  and  bondland  simul  4^ 
umel;  it  descends  to  the  eldest  son.     1  Leo.  66, 

So,  if  he  purchase  bookland  first,  and  then  bondland,  both  descend 
to  the  eldest;  but  if  he  purchase  bondland  first,  both  descend  to  the 
youngest  son.    Ibid. 

Soy  by  special  custonv  a  copyholder  for  life  shall  name  his  successor. 
R.  1  Rol.  562.  1.  5.  R.  4  Leo.  238.  1  Brow.  182.  Otherwise,  the 
lord  shall  have  it.     1  Sid.  267. 

So  by  custom  after  the  death  of  a  copyholder  for  Ute,  the  lord  ought 
to  admit  his  eldest  son  for  life,  and  if  he  has  no  son,  his  daughter. 
Adm.  Mo.  788. 

[A:  sii^le  admittance  at  a  court  leet  and  court  baron,  is  evidence  to 
prove  the  custom  for  lands  to  descend  to  the  youngest  nephew,  though 
there  is  a  presentment  that  the  custom  extends  only  to  the  youngest 
son,  and  youngest  brother,  and  no  farther.     3  Wils.  63.] 

[A  customaiy  of  a  manor,  appearing  to  be  of  great  antiquity,  and 
delivered  down  with  the  court  rolls  from  steward  to  steward,  though 
not  signed  by  any  person,  is  good  evidence  to  prove  the  course  of  oe- 
sccnt  within  the  manor.     1  1  erm  Rep.  466.] 


(e)  The  leiMMr  of  a  copyhold  having  en^ed  to  procure  from  the  lord  lioeooe  for 
the  feiiee  to  commit  watte,  cannot  eject  hua  upon  tbe  want  of  nicfa  licence.  8  Tauat. 
3^ 


^K  5.)  ITie 
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(K  5.)  The  lord  shall  appoint  a  guardian.    [Vide  Guar- 
dian, (B  1.)]      • 

So  by  special  custom  the  lord  shall  name  guardian  to  the  heir  of 
his  copyholder,  who  is  within  age,  the  next  of  bloodj  to  whom  the  co- 
pyhold  cannot  descend.     Kit.  IDS.  a.     Vide  ante,  (£). 

Or  shall  give  the  custody  to  his  bailiff,  who  shall  render  an  account 
to  the  heir  at  his  age  of  fourteen  years.  Kit.  lOS.  a.  Dy.  302.  b.  in 
marg. 

Or  otherwise  shall  dispose  of  it  according  to  the  custom  of  the  ma- 
nor.    3  Lev.  395. 

As  by  custom  the  lord  may  assign  a  copyhold  to  any  one,  during  the 
infancy  of  (he  tenant,  without  account.     Semb.  1  Leo.  266. 

So  by  custom  the  heir  at  the  age  of  fourteen  years  may  chuse  a  guar- 
dian for  himself.     Kit.  103.  a. 

But  a  copyholder  cannot  dispose  of  the  custody  by  his  testament 
within  jftat.  12  Car.  2.  24,  R.  3  Lev.  395.  If  there  be  a  special 
custom,  that  the  lord  shall  assign  a  guardian  to  his  infant  copyholder. 
R.  in  the  saqne  case>  Lut.  1 190. 

If  the  lord  by  custom  appoints  a  guardian  to  his  copyholder,  such 
guardian  shall  have  debt,  &c.  in  his  own  name,  for  rent  upon  lease  of 
Uie  copyhold.  ^  Dy.  302.  b.  in  marg. 

And  shall  have  ejectione  custodite.  R,  Cro.  £1.  224.  1  X«eo.  328. 
Vide  ^x)s^  (P  3.) 

So,  if  a  copyholder  be  a  lunatic,  the  lord  by  special  custom  may  ap- 
point a  guardian  or  committee  of  bis  customary  lands.  Adm.  Hob. 
215.     Hut.  16.  * 

So,  if  a  copyholder  be  an  idiot ;  for  the  king  shall  not  have  the  cus- 
tody of  his  copyholds,  though  st.  prcerog,  regis  gives  to  the  king  the 
custody  of  all  his  lands.     4  Co.  126.     Hard.  434.     R.  Dy.  302.  b. 

Or  surdus  4*  mutus.     R.  2  Cro.  105. 

And  the  committee  shall  hold  against  the  prochein  ami  of  the  copy* 
holder.     Ibid. 

But  such  committee  shall  not  sue  in  his  own  name,  but  in  the  name 
of  the  lunatic.     R.  Hut  16.     Hob.  215. 

(K  6.)  Copyholder  shall  have  common. 

So  by  special  custom  a  copyholder  shall  have  common  within  die 
waste  of  the  lord.     4  Co.  32.  a.  Foiston. 

Or  in  alieno  solo*     4  Co.  32.  a. 

So  by  custom  he  may  have  sole  pasture  in  the  waste  of  the  lord.  R. 
2  Sand.  327.     Pol.  16.     Dub.  Vau.  255. 

And  may  claim  sole  pasturage  for  his  cattle  though  not  levant  and 
couchant.     R.  Pol.  20.     2  Sand.  327. 

But  he  can  have  common  only  for  his  cattle  levant  and  couchant. 
Adm.  2  Sand.  327. 

So  he  may  license  a  stranger  to  put  his  cattle  into  sole  pasture.  R. 
2  Sand.  327.    Pol.  23. 

But  not  into  common.     Adm.  2  Sand.  327. 

So  a  single  copyholder  may  allege  a  custom  to  have  common  within 
the  waste  of  the  lord.     R.  4  Co^  32.  a.    . 

So  by  special  custom  a  copyholder  may  have  estovers  or  other  profit 
within  the  waste  or  woods  of  the  lord.     4  Co.  32.  a. 

1 7  [A  copy- 
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[A  copyholder  in  fenny  lands  may  be  entitled  to  dig  the  lord's  soil 
lor  turf.     2  Atkyns,  1 89.] 

[Common  of  turbary  cannot  belong  to  an  occupant.     Ibid.] 

And  though  the  lord  sells  his  waste,  and  afterwanls  grants  a  copyhold, 
the  copyholder  shall  have  common.     1  Brow.  231.    Vide  post^  (K  7.) 

But  u  the  lord  enfeoff  his  copyholder,  who  has  common  by  custom> 
whereby  thie  copyhold  is  destroyed,  he  shall  not  have  common ;  for  it 
is  gone.     R.  1  Sal.  170. 

So,  if  he  confirm  the  estate  of  the  copyholder  cum  pertinentiis.  R* 
2Cro.  253.     1  Bui.  2.   Yela89«    1  Brow.  209. 

So^  if  the  lord  by  deed  grants  the  freehold  of  a  copyhold,  to  which 
estovers  belong,  to  his  copyholder,  with  all  lands  and  hereditaments  ap- 
piurtenant  or  used  with  it;  the  estovers  are  destroyed.  R.  2  Cro.  253. 
Mo.  667.     2Bro.211. 

So^  if  the  lord  grants  the  freehold  of  a  copyhold,  to  which  common 
belongs,  with  all  profits  and  common  appurtenant ;  the  grantee  shall  not 
have  common,  for  it  was  appurtenant  to  the  customary  estate,  not  to  the 
freehold.     R.  2  Rol.  61.  1.  5.     D.  tx>nt  1  BuL  2. 

Thouffh  the  grant  was  only  for  years.     R.  2  RoL  61.  1.  10. 

Yet,  if  a  copyhold  to  which  common  belongs  escheats,  and  the  lord, 
by  deed,  grants  it  with  all  common  i^purtenant,  or  used  with  it;  the 
grantee  shall  have  common,  for  it  amounts  to  a  new  grant,  though  the 
antient  common  was  extinct.     R.  Cro.  El.  794.  2  And.  169. 

So,  if  a  copyholder  has  common  out  of  the  manor,  and  be  enfiran<- 
chised,  his  common  remains,  for  it  belongs  U>  the  land.    1  SaL  1 70.  {d) 

(R  70  Shall  take  trees,  [prescribe  and  transfer  his  privileges 

to  a  subJessee.] 

So,  by  special  custom,  a  copvholder  in  fee  may  cut  down  trees^  and 
sell  them  at  his  will.  R.  1  Rol.  560.  1. 25.  Cro.  Car.  221.  Dal.  8. 
Noy,  2. 

So  a  copyholdar  for  life,  who  by  custom  names  his  successor;  for 
he  has  quasi  an  inheritance.  R.  1  Rol.  560.  1.  35.  1  Brow.  132. 
2  Brow.  87.     Nov,  2. 

[Where  a  copyhold  is  granted  for  three  lives  to  a  man  and  his  heirsy 
and  he  has  no  power  of  compelling  the  lord  to  renew  on  the  falling  in 
of  the  lives,  he  ttnnot  cut  timber  growing  on  the  estate.  2  Term 
Rep.  746.] 

And  one  single  copyholder  may  prescribe  to  have  power  to  cut  trees. 
R.  Cro.  El.  353.    4  Co.  32. 

But  a  copyholder  for  life  merely  cannot  cut  down  and  sell ;  for  such 
custom,  that  a  copyholder^  who  has  not  any  interest  but  for  life,  may 
cat  down  trees  at  his  will,  is  void.  R.  1  Rol.  560.  1.  30.  Adm. 
3Bol.8K  R.  2  Cro.  29.  R.  Cro.  Car.  221.  R.  1  Bui.  158.  2  Brow. 85. 
Hoy,  2.    Jon.  245.  (e) 

Ot  that  every  copyholder  may  cut    Win.  1. 

So  a  custom,  that  a  copyholder  may  pull  down  houses,  is  void.  D. 
1  BuL  51. 

(d)  I.  Bat  comnHm  which  he  had  within  the  manor  is  extinct.  Salk.  irasstf. 
'8  Mod.  SO.  — -  d.  A  copyholder  thai!  have  the  aoonii  the  treet  upon  hit  copyhold 
produce.  Ld.  Rd.  558.— 5.  And  the  yoons  bird)  and  animalf  which  breed  there.  Ibid. 

(f)  8o  a  costom  that  a  copyholder  who  nolds  to  him  and  hit  heirt  for  three  livet  is 
bad.   ST. R.  74e. 
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So^  by  special  cuaiom,  n  e<^yholder  shall  take  timber  far  IiOtt«e]iNHe, 
hedgebote^  cartbote,  &c.     R»  Cro.  £1.  5.     Adm.  Mp.  812. 

So  it  seems  without  a  qpiecial  custom.    Per  Holt,  Sal.  688.  {/) 

And  if  the  lord  cut  down  treesif  where  by  custom  the  copyholder 
shall  have  the  lops ;  an  action  upon  the  case  lies  against  the  lord.  B. 
I  RoL  196.     1  Brow.  2S1.     1  Rol.  108.  1.  10. 

Or  trespass.  Per  cur.  inter  Ashmede  luul  Ranger,  R.  12  W.  9« 
(Com.  71.  Sal.  638.  Ld.  Ray.  551.  But  revisrsed  in  Pari.  Sal.  638- 
Ld.  Ray.  551.)     R.  1  Leo.  272. 

So  if  the  lord  bargains  and  sells  his  trees,  and  the  barg^ee  cuts 
them  down,  an  action  upon  the  case  lies  against  the  bargainee.  R. 
1  Brow.  231. 

So  if  the  lord  demises  the  manor  for  years,  except  the  trees,  and  the 
lessee  grants  a  copyhold ;  the  copyholder  shall  have  the  lops  pf  the 
trees^  for  they  are  pared  of  the  manor.    R.  1  Brow.  231. 

Otherwise,  if  the  lease  was  for  life ;  for  then  they  are  if evered  fironi 
the  manor.    Ibid. 

So  if  a  copyholder  for  life  does  waste,  and  cuts  down  tree^  S^c.  he 
in  remainder  shall  have  an  action  upon  the  case.    Dub.  3  Ijsv*  131. 

So  if  a  stjcanger  /cuts  down  trees  upon  a  copyhold,  the  copyholder 
shall  have  an  action  upon  the  case  for  the  loss  of  shade,  Qr^it,  &c.  thougb 
it  was  not  the  custom  for  him  to  take  the  trees.    3  Lev.  131. 

So  the  lord  also^  for  the  prejudice  to  his  inheritwce.  9  L^y.  13  L 
Vide  Actbn  upon  the  Case  for  Mirfeasance,  (A  2.) 

So  the  lord  may  have  treq>ass.    2  RoL  551*  1*  50. 

So  a  copyholder  shall  have  trespass  quare  cjai^sum  fregit  ef  succidit* 
2H.  4.  12.     4  Co.  21.b. 

So,  where  there  is  not  a  special  custom  for  the  copyholder  to  cut, 
the  lord  may  cut,  and  the  o^yholder  has  no  remedy  against  him ; 
though  he  be  copyholder  for  lue,  and  pleads  that  he  has  not  sufficieat 
for  repairs.  B.  cont.  in  B.  R.  and  Exch.  but  reversed  in  Pari.  Sal.  633. 
(Ld.  Ray.  551.) 

So  the  lord  may  grant  all  the  wood. 

And  if  he  grants  to  a  copyholder,  the  benefit  doei  not  merge  in  hi^ 
copyhold.     1  Ver.  22.  (g) 

(K  8.)  Shall  render  hig  service^. 

A  copyholder  oueht  to  do  his  services  to  the  lord.    42  Ed-  S*  25.  b. 
When  a  denial  of  services  is  a  forfeiture.    Vide  posti  (M  4.) 

(K  9.)  Fealty- 
Tenant  by  copy  shall  do  fealty.     Co.  L.  M. 

When  a  freeman  does  fealty,  he  shall  put  his  right  hand  upon  the 
bodk,  and  shall  say^  I  shall  be  fidthful  and  true  unto  you,  and  faith  to 
YOU  shall  bear  for  the  lands  which  I  claim  to  hcdd  of  you,  and  I  diall 
lawfully  do*  to  you  the  customs  and  services,  which  I  oii^ht  to  do  at  the 

(/)  He  may  vithout  a  ^Mcial  cuitom  cut  off  the  under  boughs,  but  not  the  upper 
ones*    Cro.  Eiiz.  ssi.  pL  si. 

(f )  1.  A  copyholder  cannot  preicribe  in  a  que  estate.  Doti^.  713.  — >  9.  A  cqpf- 
holler  in  fee^  empowered  by  the  custom  to  cut  traeiy  may  anncK  that  pniil^ge  to  fa 
eitafeciGarfedQutayhimfor  life*  though  there  are  no  cxaiu^  loEast, 

S66. 
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terms  assigned ;  so  help  me  God :  theh  lie  shall  kiss  the  book.     By  the 
sL17Ed.  2.    Lit.  s.  91. 

But  a  villein  shall  say,  I  from  this  day  forward  shall  ht  to  you  true ' 
and  faithful,  and  shall  owe  you  fealty  for  the  lands  that  I  hold  of  you 
in  villenage,  and  shall  be  justified  by  you  in  body  and  goods.     So  help 
zne  God.     By  the  st.  17  Ed.  2.  Rast.     Co.  L.  68.  a. 

Tenant  by  copy  shall  do  fealty  in  person ;  for  he  cannot  sweAr  by 
attorney.     9  Co.  76.     Co.  L.  68.  a. 

But  the  steward  may  take  fealty  for  his  lord.     Lit.  s.  92. 

Or  the  bailiif.     Ibid. 

(K  10.)  Rent. 

A  copyholder  shall  render  rent* 

And  if  the  copyhold  comes  to  the  lord  by  escheat,  ftc.  he  may  make 
a  grant  of  it,  rendering  a  greater  rent.    Per  Lea,  2  Rol.  236. 

But  if  a  man  by  deed  demises  a  copyhold  and  free-land,  rendering 
rent;  the  whole  rent  shall  issue  out  of  the  free-lasid,  for  the  lease  with- 
e«t  heenee  is  void  as  to  the  copyhold.     Per  Dy.  Ma  50. 

So  if  a  copyholder  surrenders,  rendering  rent ;  the  reservation  of 
rent  is  void.    Dy.  Mo.  552. 

And  if  the  lord,  upon  a  surrender  makes  an  admittance^  rendering  a 
greater  rent,  the  reserration  is  void.    2  Rol.  286. 

(K  11.)  Relief, 

So  by  custom,  a  copyholder  shall  be  bound  to  pay  a  relief  to  his 
lord,  either  by  tenure  or  reservation.  Jon.  135.  [Vide  st.  12  Car.  2. 
c.  24.  s.  5,  6,  7.] 

And  by  custom,  it  may  be  but  Id.  though  the  rent  be  10^.   Kit.  lOS.  a. 

Or  a  moiety  of  the  rent  upon  a  descent,  and  as  much  upon  a  pur- 
diase.     Kit.  103.  a. 

So,  by  custom,  a  relief  may  be  due  upon  alienation.     Latch,  95. 

And  a  &vise  s^all  be  an  alienation.     R.  Latch,  95. 

So  every  freeholder,  who  has  land  by  descent  within  a  manor,  being 
of  full  age,  shall  pay  a  relief.     Lit.  s.  1 12. 

Or  being  of  any  age^  if  he  does  not  hold  by  chivalry.  Kit.  146. 
Co.  L.  91. 

So  if  he  dies,  his  heir  being  within  age,  and  in  ward  to  the  king  for 
aH  his  land,  at  fiidl  age  he  snail  pay  a  relief  to  the  other  lord.  R. 
2  Cro.  28. 

So  if  the  eldest  son  dies  before  entry^  whereby  the  youngest  enters, 
he  shall  pay  two  reliefs.     Kit.  146. 

If  a  tenant  enfeo£Es  his  heir,  and  dies  before  the  lord  accepts  him^ 
the  hdv  shall  pay  a  relief.    Ibid. 

If  the  hdr  after  his  ancestor's  death  enfeoffi  B.  of  whom  the  lord 
accqpts  rent ;  yet  he  shall  pw  a  rdief.    R.  Cro.  £1.  885. 

But  if  he  dies,  his  heir  being  within  age,  and  the  lord  refuses  th? 
ward,  he  shall  not  have  relief.     Semlx  2  Cro.  28. 

So  if  one  parcener  dies,  his  heir  being  of  full  age,  no*  relief  shall  be 
pad;  for  all  the  parceners  are  but  one  tenant  to  uie  lord,  and  a  relief 
cannot  be  apportioned.    R.  S  Leo.  13. 

So  if  upon  agrant  in  fee  farm  no  rent  be  reserved,  or  the  full  value ; 
no  relief  shall  be  paid.     Mo.  168. 
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So  he  who  is  in  by  purchase  shall  pay  no  relief.    Kit.  146. 

So  an  Iieir,  by  descent^  of  a  reversion  after  an  estate  for  life,  shall 
not  pay  a  relief,  till  the  reversion  falls  in.     Kit.  146.  b. 

So  a  tenant  by  fee-farm  shall  pay  no  relief.     Ibid. 

So  none  shall  pay,  except  the  trne  tenant  in  fee.     Keil.  82.  a. 

The  lord  shall  distrain  for  a  relief,  and  shall  not  have  debt  for  it. 
Co.  L.  83. 

But  his  executor  or  administrator  shall  have  debt,  and  shall  not  dis- 
train.    Co.  L.  83.  b. 

(K  12.)  What  remedy  for  rent. 

If  a  copyholder  refuses  payment  of  his  rent  due,  upon  a  personal  de- 
mand, it  is  a  forfeiture.     Vide  post,  (M  4.) 

So  if  a  copyholder  surrenders  the  reversion  after  a  lease  to  A.>  who 
is  admitted;  the  assignee  shall  have  covenant  against  the  lessee  for  non- 
payment of  the  rent,  within  st.  32  H.  8.  34.  R,  cont.  2  Cro.  305. 
YeJ.  223.  Per  Hob.  178.  Dub.  Cro.  Car.  25.  D.  cont.  Cro.  Car.  44. 
R.  ace.  3  Lev.  327.  Vide  post,  (N).  R.  ace.  1  Sal.  185.  Sho.  285. 
Skin.  305. 

So  he  shall  enter  for  a  condition  broken  within  the  same  st.  32  H.  8. 
34.     Semb.  3  Lev.  327. 

So  the  reversioner  may  distrain  for  rent,  without  attornment  or  notice. 
R.  Ray.  18.     R.  Pol.  142.     1  Lev.  40. 

So  if  A.  makes  a  lease  of  a  &nn^  part  copyhold  and  part  freehold, 
rendering  rent,  and  afterwards  assigns  the  reversion  by  grant  and  sur- 
render to  B.,  the  rent  issues  out  of  both,  and  B.  shall  have  debt  against 
the  lessee  or  his  assignee.     R.  Cro.  £1.  606.  622. 

f  K  13.)  Suit  of  court. — By  a  copyholder. 

So  a  copyholder  shall  do  suit  at  the  court  of  his  lord. 

And  he  ought  to  do  it  in  person,  and  not  by  attorney ;  for  he  is  not 
within  the  stat.  of  Merton,  20  H.  3.  10.     2  Inst.  100.     R.  1  Leo.  104. 

So  he  cannot  do  personal  services  by  attorney.     1  Leo.  104. 

But  a  copyholder  may  compound  with  the  lord  pro  secta  relaxanda. 
Kit.  74. 

(K  14.)  By  a  freeholder. 

So  a  freeman  may  do  suit  at  the  lord's  court. 

But  by  St.  Marl.  52  H.^3.  9.  a  &eeman  shall  not  be  distrained  to  do 
suit,  if  he  is  not  bound  to  do  it  by  his  feoffment  or  prescription. 

And  by  the  same  stat.  if  land,  which  ought  to  do  suit,  descends  ia 
parceners,  she  who  has  the  part  of  tlie  eldest,  shall  do  suit  for  all^  and 
the  others  shall  make  contribution. 

So  by  the  same  stat.  joint-tenants  or  tenants  in  common  shall  do  but 
one  suit  for  all  the  land.     2  Inst.  119.     6  Co.  1.  b. 

So  a  feoffee  of  the  eldest's  part  shall  do  suit  for  all  the  parceners. 
2  Inst.  119.     6  Co.  l.b. 

So  tenant  by  the  curtesy.     2  Inst.  1 19. 

And  a  woman  may  be  a  suitor  at  a  court  baron.    Ibid. 

But  where  the  free-suitors  are  judges,  a  woman  shall  not  be  judge 
there.     Ibid. 

But  none  shall  do  suit,  when  he  is  in  ward  of  the  king>  or  his  com- 
mittee.    F,N.  B.  158.  A. 
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Nor  tenant  in  dower,  of  lands  in  ward  of  the  king.  F.  N.  B. 
158.  B. 

Nor  tlie  lessee  of  the  king,  of  lands  escheated  or  forfeited.  F.  N.  B. 
'  159.  A. 

So  tenant  in  dower,  of  any  land,  shall  not  do  suit ;  if  tlie  heir  has 
sufficient  to  be  distrained  for  it  in  the  same  county.     Ibid. 

So  if  the  lord  purchases  part  of  the  land,  the  whole  suit  is  gone ;  for 
he  cannot  have  nor  make  contribution.     2  Inst.  120. 

So  if  parcel  descends  to  the  lord.     Ibid*  scmb. 

Yet  if  a  tenant  ehfeo£&  another  of  parcel,  every  one  shall  do  suit ; 
for  the  service  being  entire  shall  be  multiplied.  Vide  2  Inst.  1 19* 
6  Co.  l.b. 

So  if  land  descends  to  parceners,  where  the  king  is  lord,  all  shall 
do  suit;  for  they  are  not  within  the  stat.  of  Mar.     F.  N.  B.  159.  C. 

And  this  after  partition,  or  before.     F.  N.  B.  159.  C. 

(K  15.)  By  attorney. 

By  the  st.  of  Merton,  20  H.  S.  10.  every  freeholder  may  do  suit  by 
attorney  at  the  hundred,  court  baron,  &c« 

But  he  ought  to  make  an  attorney  under  his  seal.     2  Inst.  100. 

And  if  the  steward  does  not  allow  his  attorney,  he  shall  have  a  writ 
deattamato  allocando.     2  Inst.  100. 

And  upon  that  an  aliasj  pluriesj  and  attachment,  if  the  refusal  be 
continued.     Kit.  74 •  a. 

Such  attorney  shall  do  the  same  suit  as  the  freeholder  ought. 
2  Inst.  100. 

But  he  cannot  be  a  judge  as  the  freeholder  is ;  for  no  act  can  b& 
done  in  a  judicial  capacity,  by  attorney.  2  Inst.  100. — Cont.  per 
Holt;  for  the  stat.  makes  no  difference,  inter  Hunt  and  Bourn,  H. 
1  Ann.  1  Sal.  341.  And  therefore,  a  fine  in  ancient  demesne  before 
an  attorney  of  the  suitors  is  good.    R.  int.  Hunt  and  Bourn,  H.  2  Ann« 

1  Sal.  340,  1. 

(K  16.)  Suit  real. 

Every  one  of  the  age  of  twelve  years  ought  to  do  service,,  at  the 
toum  or  leet,  and  take  an  oath  to  be  loyal,  &c.     Co.  L.  68.  b. 

Clerks  and  women  were  not  exempted  by  the  common  law.  2  Inst. 
121. 

And  every  person  is  resiant  within  some  leet. 

And  a  person  not  resiant  may  be  bound  to  do  suit  at  the  leet,  Sal. 
604. 

But  by  the  common  lawy  persons  having  cure  of  souls  were  exempted: 

2  Inst.  121.     F.N.  B.  160.  C. 

And  by  the  st.  Marl.  52  H.  3.  10.  archiepiscopi^  episcopi,  ahbateSf 
prioresy  comiteSj  barones^  viri  religiosiy  4*  midieres. 

And  by  the  equity  of  this  statute,  all  ecclesiastical  persons,  secular  or 
r^ular.     2  Inst.  121. 

So,  tenant  in  antient  demesne  shall  not  be  distrained  to  do  suit  at  the 
leet,  or  sheriff's  tourn.     F.  N.  B.  161 .  C. 

This  suit  shall  not  be  done  by  attorney ;  for  it  is  not  within  the  st.  of 
Merton,  20  H.  3.  10.     2  Inst.  99.       '  .  r 

But  by  the  st.  of  Marl.  52  H.  3.  10.  a  man  having  land  in  two  leets» 
shall  do  suit  only  where  he  is  conversant. 
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If  his  hou3e  be  within  two  leets,  he  shall  do  suit  where  his  bed  is* 
2  Inst.  122. 

If  his  family  is  within  two  leets,  he  shall  appear  where  he  is  com- 
morant.     Ibid. 

And  the  servant  shall  be  said  to  be  resiant,  where  the  master  is. 
Kit.  33.  b. 

(K  17-  )  Remedy  for  suit. 

For  suit-service  the  lord  may  distrain.    8  Inst.  118. 

For  suit  by  parceners  before  partition,  the  lord  may  distrain  any  of 
them  to  do  suit.     F.  N.  B.  159.  E. 

Soj  after  partition ;  but  then  the  others  shall  have  a  writ  against  the 
eldest  parcener  to  do  suit*  and  she  shall  have  a  writ  de  contributioiae/a'- 
cienda  against  those  who  refuse  contribution.    2  Inst.  1 19* 

But  a  writ  de  caniributionefaciefida  does  not  lie  before  partition ;  for 
it  is  not  within  the  st.  of  MarL  9.     2  Inst.  119. 

Nor  in  the  ease  of  the  king  does  it  lie,  before,  or  after  partition ;  for 
the  si.  Marl.  9.  does  not  extend  to  the  king's  courts.    Ibid. 

So,  for  suit  of  joint-tenants,  the  lord  may  distrain  each.     Ibid. 

But  if  one  does  suit,  he  shall  not  have  a  writ  de  coniribuiioneJacieniUi 
against  the  others ;  because  the  possession  is  entire.     Ibid. 

So,  for  suit  by  tenants  in  common,  the  lord  may  distrain  eidier,  and 
he  shall  have  a  writ  de  contributionefacienda.    2  Inst.  119. 

By  St.  Marl.  52  H.  3.  2.  the  lord  shall  not  distrain  for  suit^scrvice 
out  of  his  fee.     2  Inst.  1 04<. 

And  for  suit  real,  the  lord  shall  not  distrain,  but  there  shall  be  an 
amerdameut    2  Inst.  118. 

And  for  suit  of  court  the  lord  shall  not  have  a  writ  ad  sectam  in  cmrid 
sudjaciendam;  because  he  may  distrain.     Qu.  F.  N.  B.  158.  D. 

If  the  lord  distrains  for  suit-service,  when  it  is  not  within  a  charter 
of  feoffment,  by  st.  Marl.  9.  the  tenant  shall  have  a  writ  contra/ormam 
feoffamenti.     F.  N.  B.  163. 

\Vhich  lies  only  for  the  feoffee  and  his  heirs,  against  the  feoffor  and 
his  heirs.     F.  N.  B.  163.  C. 

If  the  lord  distrains  parceners,  joint  tenants,  &c.  contrary  to  the  st. 
Marl.  9.  the  tenant  shall  have  a  writ  upon  the  statute  de  excneraiwne 
sect.     F.  N.  B.  159. 

So,  if  be  distrains  a  ward  of  the  king,  or  any  one  who  ought  not  to 
do  suit.*  F.  N.  B.  158. 

So,  if  the  lord  distrains  persons  to  come  to  his  leet,  who  are  ex- 
empted by  the  st.  Marl.  10.  they  shall  have  a  writ  upon  this  statute  for 
their  discharge.     F.  N.  B.  160.   2  Inst.  121. 

So,  if  he  distrains  any,  who  are  exempt  from  suit  to  the  leet,  by 
the  common  law,  they  shall  have  a  writ,  that  he  do  not  distrain  tliem» 
F.N.B.  161.  C. 

But  for  suit  of  court,  the  tenant  shall  not  have  a  writ  of  attachment 
but  only  after  a  writ  that  the  lord  shall  not  distrain  him,  if  he  be  dis- 
trained when  he  ought  not  by  Ae  common  law ;  though  if  he  be  dis^ 
trained  when  he  ought  not  by  any  sfcatutfB^  he  diall  have  an  attachment 
at  first.    F.N.  B.  160.  B. 


(K  16.)  He- 
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'  (K  18.)  Heriot— What  it  is. 

Hdrioi  is  the  btist  beast,  or  ocber  ihmgf  due  to  the  lord  opon  the'  death 
or  Alienation  of  hk  tenant. 

But  the  lord  shall  have  thai  which  he  chooses  for  the  bes^  though  it 
be  Ae  worst.    Hob.  60. 

(K  19.)  Heriot-service. — ^When  due* 

Heriot  may  be  due  by  tenure,  which  is  heriot-service^  or  by  custom. 

Heriot  service  is  due  only  upon  the  death  of  a  tepant  in  fee.  D« 
91  H.  7.  IS.  a. 

Yet  it  may  be  reserved  upon  a  lease  for  life^  after  the  death  ot  tenant 
finrKfe.     B.  Lnt.  1S67. 

So,  if  a  lease  be  to  A.  for  life,  afterwards  to  B.  for  life,  remainder  to 
C.  for  life,  an  heriot  may  be  reserved  after  the  death  of  each  of  them. 
2  Sand.  167. 

So,  if  a  lease  be  for  years,  if  two  lives  continue,  it  may  be  reserved 
after  the  deadi  of  each  life.  2  Sand.  165»  R.  Lut  1867.  Winch. 
47.  57. 

IFtenant  by  heriot-service  aliens  parcel,  the  heriot  shall  be  multiplied* 
Fitz.  Heriot,  1. 

And  if  the  lord  be  seised  of  a  heriot  by  the  alienee ;  it  continues, 
Aough  the  tenant  re-purchase  this  parcel..    Ibid. 

But  a  heriot  b  not  due,  if  the  tenant  at  his  death  had  no  beasts. 
Semb.  Hob.  176.    Hut.  4.    Dy.  199. 

Nor  is  it  due  of  the  goods  of  cestt^  que  trttstj  but  of  him  who  has 
the  le^  estate.     1  Ver.  441. 

Henot*service  is  of  the  nature  of  a  rent.    2  Sand.  166. 

And  therefore  shall  tto  with  the  reversion  to  the  heirl     Ibid. 

Or,  to  the  grantee  of  the  reversion.     Ibid. 

So,  if  there  be  a  lease  for  lives,  rendering  rent,  and  an  heriot  upon 
every  death,  and  afterwards  the  manor  is  leased  for  years ;  the  heriot 
goes  with  the  reversion  to  the  lessee.     R.  Win.  47-  57- 

So^  if  a  lease  be  for  99  years,  if  two  lives  so  long  continue,  to  com- 
mence after  a  death,  surrender,  &c.  of  a  former  lease^  reserving  an  heriot 
after  the  death  of  each  life ;  if  either  dies  before  the  lease  commences, 
no  heriot  shall  be  paid.  R.  per  three  J.  Keeling  cont.  2  Sand.  166. 
I  Sid.  4S7.     1  Vent  91.     1  Lev.  294.     2  Keb.  677. 

So,  for  the  last  life  no  heriot  can  be  seized,  or  levied  by  distress,  but 
ctoly  by  action  upon  the  contract ;  for  by  his  death  the  term  is  deter- 
mined.   Dub.  Lut  1368. 

(K  20.)  How  recovered. — By  seizure. 

Heriot  service  may  be  seized.  Cont  per  Frowick,  Kel.  82.  a.  84.  fau 
R.  ace.  H.  Com.  96.  R.  ace  Mo.  540.  Cro.  El.  590.  R.  cont. 
Bend.  pi.  47.  R.  cont  1  And.  299.  Ace.  Bro.  Heriot,  2.  [Willes, 
192.] 

So^  an  heriot  due  by  reservation ;  for  that  is  an  heriot  service*  Dub» 
Lm.  1867,  8. 

[IFaa  heriot  be  reserved  by  deed  since  the  stat.  quiaempiores^Wf* 
able  by  tenant  in  fee,  it  will  be  considered  as  rent,  and  then  the  l^dlord 
<unot  aoae^  but  most  eiAer  distrain,  or  bring  a»  actfon  for  ttcm-pay- 
ment.    Willes,  192.] 

O  4  And 
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And  the  seizure  may  be  out  of  his  fee.  6  EcL  S.  36.  a.  R.  huU 
1S67.     Bend.  pi.  47.     Fitz.  Heriot,  5.     R.  1  Sal.  356. 

And,  bv  a  stranger  to  the  use  of  die  lord.     Per  Keble,  2  H.  7*  1 5.  b« 

So,  if  tne  heriot  be  eloigned,  the  beast  of  another,  remaining  withiA 
his  fee,  may  be  distrained  or  seized.  Per  Chard,  27  Ass.  24. — Per  cur. 
Kel.  167.  a. — It  may  be  distrained,  but  not  seized.     Cro*  Car.  260« 

So,  if  an  heriot  be  sold,  it  may  be  seized  in  the  hands  of  the  vendee, 
unless  the  sale  was  in  market  overt.     Kit.  184.  b. 

But,  generally,  the  beast  of  another  may  not  be  seized  fer  an  heriot* 
1  Ed.  3.  6.  a.     D.  Cro.  Car.  260. 

So,  if  upon  a  lease  for  three  lives  there  be  reserved  for  an  heriot 
upon  the  death  of  each,  his  or  their  best  beast,  and  the  lease  be  assigned, 
and  then  one  of  the  lives  dies ;  the  beast  of  the  assignee  cannot  be  taken* 
R.  2  Rol.  451. 1.  SO.     Lut.  1368. 

So,  upon  a  reservation  of  an  heriot,  the  beast  of  another  upon  the 
land  cannot  be  distrained.    Dub.  S  Mod.  231.    Lut.  1868. 

(K310  By  distress. 

So  for  heriot  service  a  man  may  distrain,  for  it  is  a  service  annexed 
to  the  land.  Per  two  J.  8  H.  7. 10.  b.  PI.  Com.  96.  a.  Cro.  Car.  260« 
Bro.  Heriot,  2. 

And  may  distrain  the  catde  of  another  continuing  upon  the  land. 
Cro.  Car.  260.     Bro.  Heriot,  6.     Vide  ante,  (K  20.) 

In  avowry  for  heriot- service,  he  ought  to  prescribe,  that  he  and  all 
those  whose  estate,  &c.  ought  to  have  an  heriot  upon  the  death  of  every 
tenant.    21  H.  7.  IS.  a.  15.  a. 

And  he  ought  to  show,  what  land  he  holds  in  particular.  21  H.  7. 
16.  a. 

And  allege  seisin  in  himself,  or  in  his  ancestor.  6  £d.  3.  86.  a. 
Per  three  J-     14  H,  4.  5.  a. 

And  shew,  whether  tlie  heriot  be  a  beast  or  other  thing.  R.  Hob« 
176.     Hut.  4. 

It  is  sufficient  if  it  be  alleged,  that  he  died  his  tenant,  without  saying, 
that  he  died  seised.     Per  cur.  44  Ed.  3.  18*  a. 

'     And  in  avowry  for  an  heriot,  he  need  not  shew  for  what  beast,  or  of 
what  value.     R.  Cro.  Car.  260.     Jon,  800. 

And  if  he  avow  for  several  heriots,  it  is  sufficient  to  say,  that  he  took 
them  nomine  herioton  generally.     R.  1  Bui.  102. 

But  an  avowry,  that  every  tenant  at  his  death  hath  used  to  pay  an 
heriot,  is  repugnant  and  bad.    21  H.  7.  18.  a.  15.  a. 

So  an  avowry  without  alleging  seisin  of  the  services,  whether  it  be 
rent-service  or  not,  or  upon  Uie  death  of  what  tenant  it  is  due,  is  bad. 
Bend.  pi.  119. 

So  for  an  heriot  upon  reservation  of  the  best  beast^  or  5/-  at  election^ 
the  lessor,  or  at  least  his  bailiff,  cannot  distrain  for  the  best  beast,  till  a 
demand,  or  election  made.    D.  Lit.  S5. 
*    So  a  distress  for  an  heriot  cannot  be  out  of  the  manor.     1  Sal.  356. 

The  property  of  an  heriot  service  is  not  vested  in  the  lord  till  dis- 
tress, or  seizure.  8  H.  7.  10.  b.  Semb.  that  it  was  vested  before,  other- 
wise he  could  not  seize*    Pi.  Com.  96.  a. 

Seizure  of  an  heriot  service,  due  by  ancient  tenurei  may  be  out  of 
the  manor,    Fer  Holt>  Sho.  81. 

Otherwise^ 
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of  an  heriot  reserved  by  deed.  Sho.  81.  R<  cont  Lut. 
1367. 

Heriot  service  shall  be  extinct  by  unity  of  possession.  14  H.  4. 5.  a. 
Bro.  Heriot}  8. 

So  if  the  lord  purchases  parcel  of  the  land.  Co.  L.  149.  b.  R. 
8  Co.  105.     2Brownl.294. 

So  if  a  tenant  makes  a  settlement  uppn  his  son  in  xharriage,  it  avoids 
the  heriot,  and  is  not  fraudulent  within  st.  IS  EI.  5.  R.  2.  Brownl.  187.^ 

But  by  St.  IS  EL  5.  a  feofimenty  &c.  or  conveyance  of  lands,  &c.  of 
an  intent  to  defraud,  &c.  of  heriots^  &c.  as  to  the  persons  so  defrauded 
shall  be  void;  and  die  person,  party  to  such  conveyance^  &c.  who  shall 
wHfuIly  put  in  ure,  &c.  the  same,  shall  forfeit  a  year's  value  of  such 
lands,  and  the  whole  value  of  such  goods,  &c 

And  upon  this  an  action  lies  for  Uie  lord  qm  tarn,  &c.  for  all  goods 
aliened  to  defeat  him  of  his  heriot,  though  other  lords  are  also  defeated, 
and  the  plaintiff  shall  recover  only  the  value  of  his  heriot  Semb. 
Dy.  851.  b. 

So  if  tenant  by  heriot-service  enfeoffs  A.  of  part;  the  service,  being 
entire,  shall  be  multiplied,  and  not  extinct.     R.  8  Co.  106. 

And  if  the  lord  i^terwards  purchases  the  part  of  the  feoffor,  the 
heriot  service  due  from  A.  is  not  extinct.     R.  8  Co.  106.  a. 

(K  22.)  By  action. 

So  for  an  heriot  reserved  upon  a  lease,  debt  lies.     2  Sand.  167* 
Vide  post,  (K  26.) 
Or  covenant.     2  Sand.  165.  7. 

(K  23.)  Heriot-custom  [and  compensation  in  lieu  of.] 

'When  due. 

So  an  heriot  may  be  due  by  the  custom  of  a  manor,  upon  the  death 
of  eveiy  tenant  of  an  estate  of  inheritance. 

If  he  dies  his  tenant,  though  he  does  not  die  seised.'  Kit.  134.  a. 
Bro.  Heriot,  1. 

So  upon  the  determination  of  an  estate  for  life,  though  the  estate 
has  not  continuance  afterwards.  21  H.  7.  15.  b.  Kel.  80.  Kit  133. 
Bro.  Heriot,  5. 

Or  upon  the  determination  of  an  estate  for  years.  Kel.  80.  21  H.  7. 
15. 

Or  at  will.     2  Bui.  196. 

So  by  custom,  it  may  be  due  upon  the  surrender,  or  alienation  of  the 
tenant.     Adm.  3  H.  6.  45.  b.     Kit.  134.  b. 

So  by  custom,  it  may  be  due  upon  death  of  the  head  of  a  body 
politic    D.  Long.  5  Ed.  4.  72.  b. 

So  it  may  be  upon  the  death  of  some  tenants,  though  not  upon  the 
<]eatfa  of  others  within  the  same  manor.     Kit.  134.  b. 

So  if  a  man  dies  tenant  of  several  heriotable  tenements,  he  shall  pay 
mml  heriots.     Kit.  134.  a. 

And  if  a  tenant  enfeo£Es  severa}  parts  of  heriotable  lands,  each  shall 
pay  an  heriot ;  for  they  shall  be  multiplied.    6  Co.  1 .  a. 

If  land  escheats,  &c.  and  afterwards  is  re-granted,  yet  an  heriot  slmll 
^  due  upon  deadi ;  for  heriot  custom  is  not . extinct,  by  unity,  of  pos- 
session. 
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sdsmn.  14H.  ^.S.a.  Per  Hussy,  8  H.  7. 1  La.  But  Ae  reporter 
makes  a  qtuere.     Per  two  J.  ace.  2  Brownl.  295,  6. 

If  a  tenant  surrei^rs  to  asiolher,  and  dies  before  die  softfender  is 
presented,  an  beriot  shall  be  due.     Kit.  1S5.  a. 

So^  if  a  copyhoider  be  dkseised,  and  dies  before  re-entry^  for  he  is 
tenant  in  right.     Per  Berkly,  2  Rol.  72.  1.  36. 

So,  if  a  tenant  enfeofis  the  lord  of  part  of  beriotaibie  lamit ;  the  be- 
riot-custom  shall  not  be  extinet.     8  Co.  106.  b.     2  Brownl.  295^  6. 

And  an  beriot  fhdl  be  paid  before  a  mortuary.     Co.  L.  185.  b. 

And,  though  a  testator  devises  all  his  goods.     Ibid. 

So  by  custom  so  much  money  may  be  due,  loco  herhtti,  and  Aot  » 
beast.     Kit.  lOS.  a. 

[It  seems  that  a  custom  for  the  homage  to  assess  a  oompensation  in 
Ken  of  a  heriot,  to  be  paid  by  an  in-eoming  copyholder  on  sinrender 
or  alienation  is  not  good.     1  Bos.  &  Pall.  282.] 

[If  thelord  set  up  a  enstom  to  have  the  best  live  or  dead  diattel  aa 
a  heriot,  qtuere,  if  the  tenant  can  modify  that  custom  by  pleading  an- 
•dier,  that  the  homage  shall  assess  a  compensation  in  lien  of  the  heriot  ? 
Ibid.]  (A) 

Of  the  best  ehattd. 

(K  24.)  When  not. 

But  if  an  heriot  be  due  upon  the  death  of  every  tenant,  and  the  land 
be  granted  to  joint>4enant8,  no  heriols  shall  be  paid  upon  the  death  of 
one,  till  the  deaths  of  all  dlie  joint-tenants,  without  a  special  custom; 
for  all  are  but  one  tenant.  24  Ed.  3.  72.  b.  Tr.  25  Ed.  9.  pi.  3.  Bro. 
Heriot,  4.     Fitz.  Heriot,  3. 5. 

So,  if  a  jEeme»covert  dies  tenant  of  heriotable  land,  no  heriot  shall 
be  paid ;  for  she  has  no  goods.     [4  Leon.  239.     Kelw.  84.] 

So  where  by  custom  a  corporation  pays  an  heriot  upon  the  death  of 
the  head,  if  a  prior  has  such  land  and  dies,  he  shall  not  pay  an  heriot; 
for  he  has  no  goods.     Kit.  134.  a. 

So  a  custom  to  pay  an  heriot  upon  the  death  of  eveiy  stranger  wbo 
dies  within  the  manor  is  not  good.  4  Mod .  321.  Dy.  7 1.  b.  in  marg. 
R.  Cro.  El.  725. 

[An  beriot  is  not  payable  on  the  death  of  a  tenant  by  the  curtesy. 
Kelw.  84.  b.     14  Yin.  296.] 

(K  315.)  How  it  shall  be  recovered.  — By  seizure.  ' 

By  the  death  of  the  tenant  the  property  of  an  heriot-custom  is  vested 
m  the  lord  immediately.     Vide  ante,  (K  20.) 

And  therefore  the  lord  may  seize  an  heriot-custom,  but  not  distrain 
for  it  Per  two  J.  8  H.  7. 10.  b.  2?  Ass.  24.  Per  cur.  KeJ.  167. 
BI.  Com.  96.  a. 

And  he  may  seize  in  any  place.  Ket.  82.  a.  84.  b.  Per  Holt^  Sho. 
81.     1  Sal.  356. 

But  he  cannot  seize  the  beast  of  another.  S  H.  6.  45.  b;  Cro. 
Car.  260. 


0^ 


(A)  Eyidence  that  the  bomage  bave  been  accustomed  to  assess  a  certain  stun  of  mo* 
Bij  Of  a  henoi  upon  attenatSoo,  and  that  such  assessment  has  dways  been  made  wM 
lefercBcetathe  best  chattel  of  the  teaael,  #in  net  6iippoK  m  atowry  fbr  aiieriat  in 
liiMtvponaliaBatliNi.   Jtek^Sff* 
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And  a  Gostom  to  take  the  beast  of  another  upon  the  land,  if  the  he- 
riot  be  eloigned,  is  void.  R.  Dy.  199.  b.  2  BrownL  90.  R.  Mo.  16. 
Bend.  pi.  147.  294. 

So^  if  the  lord  seizes  the  worst  beast  for  the  best^  he  miwt  be  amteat 
with  hb  election^  and  cannot  afterwards  seize  attoCfaer*  Bro^  Heriat,  11. 
Hob.  60. 

(K  26.)  By  action. 

So^  if  an  hmot  be  eloigned  that  the  lord  cannot  seize,  he  may  havf 
detinue  against  him  who  detains  it;  for  the  property  waa  immediately 
in  him.     Bro.  Heriot,  6.  9.     Vide  ante^  (K  22.) 

But  he  cannot  distrain  for  an  heriot  custom ;  for  the  property  being 
in  him^  a  prescription  to  distrain  for  his  own  goods,  is  not  g^od.  Bro. 
Heriot,  2.  6,  7* 

So  he  cannot  prescribe,  that  every  tenant  ought  to  pay  an  heriot 
after  his  death,  but,  that  after  a  death  he  ought  to  have,  Sec.  K.  21 
H.  7.  13.  a.  15. 

CK  27.)  To  what  lord  it  shall  be  paid. 

If  the  lord  grants  the  freehold  of  his  copyholds^  or  of  a  particular 
copyhold  in  fee,  or  for  years ;  the  heriot  shall  be  paid  (if  the  land  be 
heriotable)  to  the  grantee.     Vide  ante,  (B  2.) 

But  if  the  grant  be  of  the  freehold  to  A.  for  the  life  of  the  copyholder, 
and  afterwards  to  the  copyholder  himself  for  years^  who  assigns  the 
term^  and  then  dies ;  the  heriot  shall  not  be  paid  to  the  assiffnee>  for  he 
was  not  lord  at  the  time  when  it  happened.     B.  2  Rol.  72.  J.  20^ 

In  replevin  or  trespass,  if  de&ndant  avows  or  justifies  for  heriot  ser- 
vice, be  ought  to  aUige  seisin  of  the  land,  of  whom  the  manor  is  held^ 
and  by  what  services.     8  Co.  103.    Vide  Pleader^  (3  K  15.) 

So  for  heriot  custom,  he  ought  to  allege  seisin,  custom,  deadi,  and 
seizure  of  the  heriot.     Lut.  1310.     Vide  Pleader,  (3  K  28.) 

And  it  is  not  sufficient  to  allege  a  custom  to  take  die  best  beast,  with- 
out sayings  pro  herictOy  vel,  nomine  herudi.    Dy.  199.  b. 

So  the  seizure  ought  to  be  alleged,  pro  hertoto,  vel^  nomine  heriatu 
By.  >99.  h.  Semb.  cont.  where  l£e  omission  was  sIiewA  or  cause  of 
denuarreJT)  yet  ^e  plea  was  held  good*.    Win.  Ent.  $31. 

(L)  Copef)olDt  inrta  fiejstro^eD. 

If  a  copyholder  takes  a  feoffment  from  the  lord  of  his  eustoman^ 
land,  the  copyhold  is  destroyed'    4  Co.  31.     French. 

S4  if  he  takes  a  lease  for  life,  or  forbears,  the  copyhold  is  destroyed- 
for  ever.  B.  4  Co.  31.  French.  Vide  anti^  (B  3.)  Semb.  Laitd»^ 
213. 

Though  the  lease  was  by  parol.     4  Co.  31  •     1  Rcrf.  498.  I.  50. 

So»  if  the  lord  makes  a  lease  of  customary  land,  and  the  lessee  assuni» 
his  term  to  the  copyholder,  the  copyhold  is  destroyed  for  ever.  R.  2  Co. 
17.  a?     1  Rol.  510.  I.  Sa.    R.  mo.  185.    1  Leo.  170. 

So,  if  the  lord  lease  a  copyhold  Smt  half  a  year^  or  any  time  certain.. 
I  RoL  498.  1.  50.     Vide  ante,  (B  3.) 

Sq» Jf  be  nwfces  a  f^offn^^al*  leaae  for  life,  &c^  of  a  copyhoH.    1  Ver. 

458.    Vide  ante,  (B  3.) 

Though 
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Though  he  enters  for  a  condition  broken,  the  feoffiuent  being  upon 
condition.     R.  4  Co.  31. 

So,  if  the  king  grants  a  lease  of  land  demised  by  copy,  and  afterwards 
erants  the  reversion  to  another  in  fee,  and  the  lessee  assigns  to  the  copy- 
holder, the  copyhold  is  destroyed.     R.  1  And.  191. 

So,  if  tenant  in  tail  of  a  copyhold,  remainder  to  him  in  fee,  purchases 
the  freehold,  and  then  makes  a  bargain  and  sale  to  A.  the  issue  in  tail 
shall  not  avoid  it.     R.  I  Ver.  393.    [3  P.  W.  9.] 

[So  also,  it  seems,  if  the  remainder  in  fee  be  in  another,  and  the  te- 
nant in  tail  purchase  the  freehold  and  die  without  issue,  the  remainder- 
man shall  not  be  entitled  to  the  copyhold.  Semb.  3  P.  W.  10.  in  the 
notes.] 

So,  if  a  copyholder  takes  a  lease  of  a  manor,  his  copyhold  is  extinct  ; 
but  it  may  afterwards  be  re-granted  by  copy.  Vide  ante,  (B  3.)  R. 
4  G>.  31.  b.     Cont.  per  Shute,  Sav.  70. 

So,  if  a  copyholder  sues  execution  upon  a  statute,  and  has  the 
manor  in  execution,  his  copyhold  is  gone.  Cont  per  Manwood,  who 
says,  that  after  the  debt  levied,  the  customary  interest  remains.  Sav.  70. 
So,  if  a  copyholder  by  deed  sells  his  copyhold  to  the  lord,  his  estate 
is  extinct ;  but  may  afterwards  be  re-granted  by  copy.  R.  Hut.  65. 
Jon.  4'1. 

Though  the  lord  was  only  lessee  for  years  of  the  manor.  R.  Hut. 
65. 

So,  if  a  copyholder  by  deed  releases  his  copyhold  to  the  lord, 
though  it  be  not  of  the  nature  of  a  release  to  give  possession.  Hut  65, 
Jon.  4*1. 

But  if  the  lord  ^nfeofis  his  copyholder  to  the  use  of  another,  his  co- 
pyhold is  not  destroyed;  for  it  is  saved  by  the  st.  27  H.  8.  10.  R. 
7  Co.  39.  a.  Lillingston. 

So,  if  the  king  grants  a  copyhold  by  patent  for  life,  it  shall  not  be 
extinct,  but  the  king  may  afterwards  grant  it  by  copy.  R.  2  Rol.  197. 
1. 5.     Vide  ante,  (B  3.) 

So,  if  the  king  afterwards  grants  the  manor,  the  grantee^  after  the 
life  ended,  mav  grant  it  by  copy.     R.  2  Rol.  197*  1.  20.  (i) 

So,  if  die  lord  grants  the  freehold  of  a  copyholder  to  A.  for  the 
life  of  the  copyholder,  his  copyhold  is  not  destroyed.     R.  Hob.  181. 

So,  if  the  lord  makes  a  new  grant  by  copy  for  life,  with  remainder 
over,  &c.  to  his  copyholder  in  fee ;  the  inheritance  of  the  copyhold  is 
not  thereby  destroyed.  R.  cont.  37  lEl*  tit  dicitur  ;  but  there  per  two  J. 
ace.  3  Bui.  81. 

And  if  the  lord  makes  a  bargiun  and  sale  of  the  inheritance  of  a 
copyhold,  to  a  copyholder  for  liie>  who  acc^ts  it ;  the  remainder  of 
the  copyhold  is  not  thereby  destroyed.  R.  9  Co.  106, 7*  M.  Podger. 
So,  if  there  be  a  copyhold  for  three  lives  habend^  successive,  and  the 
lord  by  deed  grants  the  inheritance  to  the  first,  the  interest  of  the  se- 
cond life  is  not  destroyed.     Adm.  2  Leo.  72. 

.  So,  if  the  inheritance  be  granted  to  the  first  life,  remainder  to  the 
second  life,  who  does  not  agree  to  the  grant     Semb.  2  Leo.  73. 


(i)  i.The  enfiranchiiement  of  a  copyhold  by  the  crown,  may  be  presumed,  ll 
£a8t,  8S0.  —  8.  What  grounds  shall  warrant  the  presumptioir^  that  a  copyhold  was  en- 
franchised by  the  crown.    1 1  East,  280. 

'  But 
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But  if  the  first  life  be  destroyed  by  grant  of  the  inheritance,  the 
second  life  in  remainder  cannot  have  the  advantage  till  the  death  of  the 
first.     R.  2  Leo.  73. 

Enfranchisement  of  a  copyhold  by  one  having  a  partial  interest,  is 
for  the  benefit  of  the  remainder-men,  as  well  as  nis  own.  1  B.  C.  C. 
517.  (*) 

(M)  CopgftolD,  Ijoto  fotfeiteD* 

(Ml.)  By  treason  or  felony. 

[The  severity  of  the  law  in  cases  of  forfeiture  warrants  the  courts  in 
Westminster-hall  in  taking  care  that  there  is  the  greatest  accuracy  in 
the  lord's  proceeding;  and,  therefore,  in  all  cases  of  forfeiture, 
which  are  strictissimi  juris,  if  there  be  any  irregularity,  it  is  sufficient 
to  overturn  the  whole  proceedings.  Per  Lord  Kenyon,  Ch.  J.  3  T.  R; 
169.  173.] 

If  a  copyholder  commits  high  treason,  his  estate  is  forfeited  to  the 
lord,  not  to  the  king,  except  by  the  express  words  of  an  act  of  parlia* 
ment.     2  Vent.  39.     Vide  post>  (M  6.)     Per  Hale,  Hard.  434. 

And  upon  his  attainder^  his  estate  is  absolutely  determined ;  for  he 
cannot  afterwards  be  of  the  homage.     2  Jon.  190. 

Nor  take  a  surrender  out  of  court     Ibid. 

So,  if  a  copyholder  commits  felony,  his  estate  is  forfeited  to  the  lord 
by  custom.     2  Jon.  189.     Pol.  621.     Skin.  8. 

And  a  custom^  that  if  a  copyholder  commits  felony,  upon  present- 
ment of  the  homage  the  lord  shall  enter,  is  good.  R.  1  Bui.  13. 
1  Leo.  I.    2  Brow.  217. 

Yet  if  the  lord  grants  a  copyhold  to  A.  for  life,  and  upon  his  death 
or  forfeiture  to  B.,  and  A.  is  attainted  for  felony,  B.  shall  enter;  for  the 
lord  shall  not  have  it  ^;ainst  his  own  grant.     R.  Skin.  29. 

But  for  treason  or  felony,  the  lord  cannot  seize  till  attainder,  without 
a  special  custom  allowing  seizure  before.  Per  cur.  2  Vent.  38.  Semb. 
1  Lev.  263. 

And  if  the  felon  be  acquitted  upon  trial,  the  forfeiture  shall  be  dis- 
charged^ though  the  felony  was  presented  by  the  homage.     R.  Godb. 

267. 

So,  if  the  copyholder  has  clergy,  the  lord  cannot  seize  without  a 
special  custom.     Semb.  1  Lev.  263. 

So,  if  the  copyholder  be  acquitted  upon  an  indictment.  Dub. 
1  Bui.  13.    2  Brow.  220.     R.  Godb.  267. 

So,  if  the  husband  be  attainted,  the  wife  does  not  forfeit  her  dower, 
which  she  has  by  custom  in  his  copyhold.     R.  Hard.  434. 

[A  forfeiture  by  a  copyholder's  levying  a  fine  may  be  waived  by  the 
lord.     3  T.  R.  162.] 

[A  fine  levied  by  a  copyholder,  who  continues  in  possession,  is  void,  as 
against  the  lord.     Ibid.J 

[No  fine  levied  with  proclamations  shall  bind  any  but  those  who  are 
put  out  of  possession,  and  have  but  a  right;  for  if  their  estate  or  inte* 
—  •         ^  -  -        -        -  -         - ~  ■ 

(f^  What^confirmation  to  the  tenant  of  a  costomaiy  and  tenant-f^t  estate  tball 
ea&imdiiieit    4  Bait,  271. 

rest 
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r«Bt  be  not  divested  out  of  them,  but  remains  in  them  as  it  was  ab  initio^ 
tJmy  seed  not  make  an  entry  or  claim  to  that  which  never  was  divested. 
5  Co.  128.     9  Co.  106.] 

(M2.)  By  alienation. 

&o,  if  a  copyholder  makes  an  alienation  by  deed,  it  is  a  forfeiture  by 
the  general  law  of  copyholds.     Lit.  s.  74>. 

As^  if  he  makes  a  feoffinent. 

If  he  makes  a  charter  of  feoffment,  with  a  letter  of  attorney  to  make 
livery ;  th€|^gh  no  livery  be  made.    1  Rol.  508.  1. 21. 

So  if  he  makes  a  bargain  and  sale  in  fee,  though  the  deed  be  not  en- 
rolled; for  it  is  sufficient  to  determine  a  lease  at  will.  1  Rol.  508. 1. 17. 
but  theare  said  to  be  R.  eont.  38  Eliz. 

So,  if  he  makes  a  lease  for  life. 

Or>  if  be  makes  a  lease  for  years,  not  allowed  by  the  custom,  without 
licence,    Co.  L.  59.  a. 

What  leases  a  copyholder  may  make,  vide  ante,  (K  S.) 

So,  if  he  makes  a  lease  not  pursuant  to  his  licence.  Mo.  184.  R. 
Cro.  £1.  S95. 

If  the  forfeiture  be  by  a  lease  without  licence,  the  seizure  may  be 
pfter  the  lease  is  determined.    Per  Powel,  Lut  80S. 

But  if  he  makes  a  charter  of  feoffment,  or  deed  of  demise  for  life^ 
without  a  letter  of  attorney  to  make  liveiy,  it  is  no  forfeiture.  1  Rol. 
BOB*  I.  25.     And  so  Co.  L.  59.  a.  seems  to  be  intended. 

So,  if  he  makes  a  release  of  his  right  to  the  copyholder  in  possession. 
Co.  L.  59.  a.    Vide  ant^,  (I  1.) 

Or,  if  he  promises  to  make  a  lease,  but  does  not.     R«  1  Bui.  190. 

Or,  makes  a  le^tee  for  a  year,  and  covenants  to  make  a  lease  after- 
wards de  anno  in  annum  usq>  ten  years.     R.  1  BuL  190.  2  Cro.  301. 

So^  if  a  copyholder  for  life  surrenders  to  another  in  fee,  it  is  not  « 
forfeiture ;  for  nothing  passes  by  livery.  4  Co.  23.  a.  Bullock.  Mo.  753. 

Nor  if  he  suffers  a  common  recovery  in  the  court  of  the  manor* 
R.  1  Mod.  200.    2  Mod.  33. 

Or,  if  an  infant  makes  a  lease  without  licence.  Noy,  92«  Latch, 
199. 

Otherwise,  if  he  aeoepts  the  rent  at  full  age ;  for  his  lease  was  not 
void,  but  voidable.    Noy,  92.     Latch,  192.     R.  Jon.  157. 

(MS.)  By  waste. 

So,  if  a  copyholder  commits  waste,  it  is  a  forfeiture,  by  the  general 
custom  of  copyholds.     1  Rol.  508.  1.  31.  R.  Mo.  392.  R.  Ow.  17. 

Or,  if  he  permits  his  tenement  to  be  in  decay.  1  IloL  508.  1.  34. 
Ow.  17. 

Or,  pulls  down  a  house  newly  built  upon  the  copyhold.  R.  i  Bui. 
51. 

Or,  if  he  cuts  down  trees  on  pretence  of  repairs,  and  permits  them  to 
be  rotten.    Per  Clench^  1  Rol.  508. 1. 52. 

[If  he  tops  timber-trees,  and  makes  them  pollaidst    Str»  447.] 

[If  he  opens  a  new  stone-quarry.    Ibid.] 

fir  he  grubs  up  and  destroys  hedges  and  boundaries.    Ibid.} 

8e^  if  he  builds  m  newmessaage  wfosk  diecopyhoU»  It.  4  Leo.  Ml; 
Hut,  103.     Lit.  266, 7; 

14>  So, 
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So,  if  a  woman  copyholder  takes  a  hualMuid,  who  does  waste,  it  is  a 
foifeiture*     Per  two  J.   4  Co.  27.  a.  Clifton.  1  RoK  f  09.  L  25* 

And  it  is  a  fcN'feiture  «if  ibe  estate  of  the  wife^  though  the  husband 
dies ;  for  waste  tends  to  the  disinherison  of  the  Ion}-  1  Bol«  509, 1«  4Q« 
^ide  post,  (M  5.) 

So,  it  is  a  forfeiture,  (liough^he  afterwards  repairs.    Dub.  Lat.  327. 

And  by  waste  in  one  acre,  or  by  cutting  down  (Hie  tree,  the  whole 
Gopvhold  is  forfeited.     R.  1  Rol,  509. 1.  10.     Vide  post,  (M5.) 

out  if  a  cc^yholder  holds  several  copyholds  by  several  tenures ; 
waste  in  one  is  a  forfeiture  only  of  one  entire  copyhold,  though  they 
are  all  granted  by  the  same  copy.     R.  4  Cq^  27*  a.    Cro,  £1,  S53. 

So,  if  all  escheat,  and  are  re*granted  ttnendP  per  antiqua  servitia  / 
waste  afterwards  in  one  is  a  forfeiture  of  that  only,  iL  4  Co.  27.  a* 
3  Leo.  109. 

9ut  if  a  c(q>yhoIder  cuts  down  timber  for  repnirs,  it  is  no  forfeiture ; 
for  he  may  do  so  without  a  special  custom.     P^r  three  J«  Cro.  £!•  49S« 

1  Rol.  508. 1.  40.    Mo.  392. 

Thou^  he  cuts  down  more  than  he  wants  at  present  and  keeps  the 
residue  for  future  use ;  for  he  may  not  know  precisely  how  ranch  is 
necessaiy.     1  RoL  508. 1.  45.    Cro.  EL  499.     Mo.  393. 

JSo,  it  is  DO  forfeiture,  if  he  sells  the  top  and  bark,  when  he  outs 
down  timber  for  repairs.    R.  3  Bui.  282. 

Or,  if  he  cuts  down  trees  which  the  lord  grants  to  him.    D.  Mo*  94. 

So,  it  is  no  forfeiture,  if  a  copyholder,  who  by  custom  may  cut  timber^ 
does  waste.    3  Bui.  81.    Cro.  Car.  221. 

When  custom  allows  a  copyholder  to  cut  down  trees.    Vide  aotc^ 

(K7.)  ^  . 

So,  it  is  no  waste  for  a  copyholder  in  fee  to  dig^  or  open  mines,  in 
his  soil.     Semb.  1  Sid.  152.     (Vide  1  P.  W.  406.) 

So,  it  is  no  forfeiture,  if  a  stranger  commits  waste  without  the  assent 
of  the  copyholder.  Per  two  J.  4  Co.  27.  1  BUA.  506. 1.  37.  P.  oont* 
Mo.  49.  Acc.^4  Leo.  241.  D.  aoc  1  Bui.  52.  B«  cont.  and  agieed 
to  be  setded.  *  Lut.  802. 

Or,  one  who  occupies  with  sufferance  of  the  copyholder,  D.  ctnt. 
Mo.  49.     Dal.  49. 

So,  though  waste  be  done,  chancery  wiU  relieve  against  the  forfeiture, 
imon  satisfaction  for  it,  if  there  was  no  intention  to  commit  waste.  R« 
Ul  Ch.  96.     2  Ver.  664.    Vide  Chancery,  (2  V). 

As,  if  timber  cut  down  was  not  used.     Ca.  Ch.  96* 

Or,  was  used  for  the  repair  of  another  copyhold.    Ca,  Ch.  96.     R. 

2  Ver.  637. 

Otherwise,  if  there  was  foil  and  eyident  intention  to  commit  waste. 
Ca.  Ch.  96. 

(M  4.)  By  denying  services,  fines,  &c. 

So,  if  a  copyholder  refoses  his  r^itji  or  services,  it  ia  a  for&iti»re» 

1  Rol.  506. 1. 49.    Dy.  21 1.  b.  in  marg. 
As,  if  be  refuses  his  rent  at  the  day.    Hob*  135.    1  Bol.  $06. 1.  36» 
So,  if  he  refoses  suit  at  the  court  of  the  lord^  upon  sufficient  $vm- 

mons.    {I.  1  Rol.  506. 1.  50.    3  Bui.  80.  268.     R.  3  Leo.  I09.     B* 

1  Rol.  429. 
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So,  if  he  does  it  not,  upon  frequent  demands^  though  he  does  not 
positively  refuse.     Vide  Latch,  14. 

So,  if  he  refuses  to  pay  a  &ie  evidently  reasonable^  upon  demand. 
1  Rol.  507. 1. 20.    Vide  ante,  (H  7). 

So,  if  he  says  that  he  is  not  ready  to  pay  his  rent,  and  the  lord  a»- 
signs  a  day  certain,  within  the  manor,  for  payment,'  and  he  does  not 
pay  it ;  it  is  a  forfeiture,  for  it  amounts  to  an  absolute  refusal.  R. 
Latch,  122. 

Though  the  place  assigned  for  payment  be  not  at  the  next  courts 
but  at  some  other  place  within  the  manor.    R.  Latch,  122. 
But  it  ought  to  be  within  the  manor.     Ibid. 

And  it  ought  to  be  an  absolute  refusal ;  for  if  the  copyholder  says, 
that  he  cannot  pay  hi^  rent  immediately,  it  is  no  forfeiture.  R.  1  Rol. 
506. 1.  45.     Cro.  El.  505.    D.  Ray.  42.    Co.  Ent  647.  d. 

Or,  if  upon  demand  of  the  rent  at  the  time  of,  payment,  the  copy- 
holder is  absent,  which  is  a  refusal  in  law;  it  is  no  forfeiture.  1  Rol. 
506.  1.  40. 

So^  it  is  no  forfeiture,  if  the  rent  be  several  times  demanded,  and  not 
paid,  if  it  be  not  denied.  R.  Ck>.  Ent.  288.  b.  Dub.  Latch,  14. 122. 
and  there  semb.  cont.    Ace.  Lit  268. 

So,  not  coming  to  court  to  do  his  suit,  is  no  forfeiture,  if  he  does 
not  refuse  to  come.     R.  G>.  Ent  288.  b.     R.  S  BuL  80. 

So,  it  is  no  forfeiture,  if  a  copyholder  refuses  his  services,  till  the 
law  deterpiines  what  are  due.    R.  Latch,  14.  123.    (Vide  Ray.  42.) 

Or,  before  the  rent  is  due,  or  a  court  is  held,  he  says,  that  he  will 
never  pay  his  rent,  or  do  his  suit    Per  Poph.  S  Leo.  108. 

So,  it  is  no  forfeiture,  if  there  be  not  sufficient  notice;  as  if  there  be 
not  a  personal  demand  of  the  rent.     Hob.  135. 

So,  there  ought  to  be  a  personal  warning  to  come  to  the  courts  to 
be  held  at  such  a  place,  and  at  such  a  time.  R.  1  Rol.  507. 1.  2.  Co. 
Ent  288.  b.    1  Leo.  104.  per  Coke. 

For  a  goieral  summons  of  a  court  in  the  churchy  is  not  sufficient. 
R.  Co.  Ent  288.  1  Rol.  507.  1.  10.  R.  Cro.  El.  506.  Cont. 
1  Leo.  104. 

So^  it  is  no  forfeiture,  if  he  has  reasonable  cause  for  his  absence  from 
court;  as  if  he  was  sick.     1  Leo.  104. 
Or,  attending  upon  a  great  office.    Ibid. 

So,  it  is  no  forfeiture^  u  a  copyholder  has  no  notice,  that  he  who  de- 
mands the  services  has  an  interest  in  the  manor.    Semb.  Latch,  122. 

As,  if  he  refuses  to  the  grantee  or  bargainee  of  the  reversion  before 
notice  of  an  assignment.    U.  8  Co.  92.  a^     Vide  Condition,  (L  4.) 

So,  chancery  will  relieve  against  a  forfeiture,  if  relief  is  prayed  within 
a  reasonable  time.    2  Ver.  664. 

So^  if  a  copyholder,  sworn  upon  the  homage  in  a  court-baron,  re- 
fuses to  present  according  to  his  oath,  it  is  a  forfeiture.  Per  three  J. 
1  Rol.  506. 1.  32.     Mo.  850.    Dy.  21 1.     R.  3  Leo.  109. 

Or,  if  he  refuses  to  be  sworn  upon  the  homage.  .  Kit.  90.  b.  Per 
Gawdjr,  Mo.  350.    Kit  124.  b. 

So,  if  a  copyholder  disclaims  being  tenant  to  the  lord,  it  is  a  forfeiture. 
Kit  124.  b. 

But  if  he  says  in  court,  that  be  renounces  his  copy,  it  is  no  forfeiture. 
1  Rol.  507.  L  15. 

So, 
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So,  if  the  lord  has  field-course  for  sheep  upon  the  land  of  his  copj^ 
holders^  inclosing  of  the  copyhold,  leaving  space  for  the  sheep,  is  not  a 
forfeiture.     R.  Hut.  103.    Lit.  267. 

So^  if  a  copyholder  foiges  a  customary,  and  makes  use  of  it  agunst 
the  lord,  it  is  a  forfeiture;  for  the  inheritance  of  the  lord  is  in  hazard 
by  it    Adm.  S  Leo.  108. 

So^  if  he  de&ces  the  doal  marks  which  bound  the  copyhold.  Lit. 
268. 

But  forging  a  customaiy,  without  making  use  of  it,  is  no  forfeiture. 
Dub.  3  Leo.  108. 

So,  if  a  copyholder  erects  a  mill  upon  his  copyhold,  without  assent 
of  his  lord^  it  will  be  a  forfeiture.    Dy.  21 1.  b.  in  marg. 

So,  by  special  custom,  it  is  a  forfeiture  if  the  heir,  or  he  to  whose 
use  a  surrender  is  made,  does  not  come  to  be  admitted  upon  three  pro- 
clamations at  three  several  courts.  1  Rol.  568,  L  20.  Adm.  8  Co.  99. 
1  Lev.  63.    Vide  ante,  (6  2.) 

[But  such  de&ult  will  be  no  forfeiture,  without  a  special  custom  to 
warrant  it.     3  Term  Rep.  170.  172.] 

[Yet  the  lord  may  seize  the  estate  quousque.     S'  Term  Rep.  172.] 

[But  if  he  seize  generally,  it  will  be  taken  as  an  absolute  seizure,  and 
therefore  irregidar,  and  shall  not  afterwards  be  set  up  by  the  lord  as  a 
seizure  quousque.    Id.  ibid.] 

[No  infont  or  feme  covert  shall  forfeit  any  copyhold  messuages,  &c. 
tx  thmr  neglect  or  refusal  to  come  to  anv  court  or  courts,  to  be  kept 
for  any  manor  or  manors,  whereof  sucn  messuajses,  &c  are  parcel^ 
and  to  be  admitted  thereto,  nor  for  the  omission,  denial,  or  refusal  of 
any  such  infant  or  feme  covert,  to  pay  any  fine  or  fines,  imposed  on 
their  admittance  to  any  such  copyhold  messuage,  &c.  St  9  G.  1. 
c  SO.  s.  5.] 

[If  one  of  several  co-heirs  of  a  copyholder  be  a  feme  covert  at  the 
time  of  the  ancestor's  death,  the  lord  cannot  seize  the  whole  estate, 
in  defoult  of  the  heir's  not  coming  in  to  be  admitted  after  three  pro- 
damations,  though  it  be  not  known  to  the  lord  that  one  of  them  is  a 
feme  covert  He  must  proceed  according  to  the  directions  of  this 
statute ;  for  which  see  ante,  (H  6.}] 

So^  if  the  surrenderee  does  not  come  upon  three  proclamations,  at 
the  next  court     1  Rol.  568. 1. 20. 

So,  by  special  custom,  it  is  a  forfeiture  if  a  copyholder,  into  whose 
hands  a  surrender  is  made,  out  of  court,  according  to  the  ctistom,  does 
not  pre^nt  it  at  the  next  court 

But  if  a  copyholder  is  outlawed,  his  copyhold  is  not  forfeited,'  or 
determined.     K.  Lit.  234. 

So,  if  a  copyhold  is  surrendered  to  A.,  in  trast  for  B.,  who  is  found 
to  be  an  alien ;  the  king  shall  not  have  the  copyhold.    Semb.  Al.  15. 

Agreed  Hard.  436. 

If  an  alien  purchases  a  copyhold  in  his  own  name,'  the  king  shall  not 
have  it,  but  the  lord  himself.    R.  Dy.  302.  b.  in  marg. 

(M  5.)  What  estate  shall  be  forfeited. 

If  a  copyhdder  makes  a  feo£Bsient  of  one  acre,  parcel  of  his  copy- 
holdt  nothing  sliall  be  forfeited  but  that  acre.    R.  1  Rol.  509. 1.  6. 
Vol.  in.  P  But 


«10  COPYHOLD. 

• 

But  for  waste  in  one  parcel,  the  whole  copyhold  is  forfeited.  Vide 
ante,  (M  S.) 

So,  if  a  copyholder  for  life  commits  a  forfeiture,  his  estate  for  life 
only  shall  be  forfeited,  not  the  remainder.  1  Rol.  509.  L  15.  Cont. 
Mo.  49.  Per  Gawdy,  ace.  Cro.  El.  598.  R.  ace.  Cro.  El.  879.  TeU  1- 
Noy,  42. 

As,  if  he  makes  a  feoffinent. 

Commits  waste.     1  Rol.  509. 1.  20. 

Does  not  come  to  be  admitted.  R.  1  Rol.  568. 1.  25.  Yel.  1  Ray. 
404.     Per  Eyre,  S  Mod.  224. 

So,  if  a  lessee  for  years  of  a  copyhold  with  licence,  makes  a  feofi^ 
ment^  he  forfeits  only  his  term.     1  fiol.  509. 1.  28. 

So,  if  a  copyholder,  by  licence,  makes  a  lease,  and  afterwards 
commits  a  forfeiture;  the  lease  is  not  forfeited.  Semb.  Hob.  177.  R. 
2  Rol.  372. 

So,  if  an  husband  seise^  iu  right  of  his  wife  makes  a  lease  without 
licence,  not  allowed  by  the  custom,  he  forfeits  only  during  his  own  life. 
R.  1  Rol.  509.  1.  80.  Cro.  Car.  7.  Diet.  Cro.  El.  149.  Semb. 
2  Rol.  344.  861.  872.    R.  2  Rol.  271. 1.  25. 

So,  if  a  lessee  of  A  copyhold  for  life,  for  years,  or  in  tail,  makes  a 
lease  by  indenture,  it  is  no  forfeiture  as  to  him  in  reversion.  R.  2  Rol. 
271. 1.  15.  20.  25. 

But  if  an  husband  seised  in  right  of  his  wife  does  waste,  he  forfeits 
the  estate  of  his  wife  also;  for  it  tends  to  the  disinherison  of  the  lord. 
1  Rol.  509. 1. 40.    Vide  ante,  (M  8.) 

So,  if  he  refuses  his  rent  or  services.  D.  Cro.  El.  149.  D.  2  RoL 
844. 

Though  the  husband  dies  before  the  entry  of  the  lord.  Cont.  per 
Dodd.  2  RoL  344. 

So,  if  the  husband  commits  felony,  the  free-bench  or  dower  of  his 
wife  shall  be  forfeited,  if  it  be  not  preserved  by  special  custom.  Win. 
Ent. 

So,  if  a  copyhold  be  granted  to  two  for  life  successMf  and  the  first 
commits  waste,  the  whole  estate  is  forfeited.   R.  Mo.  49.  D.  Dal.  4^ 

If  a  custom  be,  that  the  copyhold  of  a  copvholder  convicted  of 
felony  shall  be  forfeited ;  and  the  wife  is  admitted  to  the  copyhotd  as 
her  free-bench,  and  during  her  life  the  heir  is  convicted,  his  estate  shall 
be  forfeited.     R.  1  Leo.  1. 

[If  A.  devises  copyhold  to  B.  and  surrenders  to  the  use  of  his  wiU, 
and  B.  is  hanged  for  felony  before  admittance,  or  doinff  any  act  to 
shew  he  was  tenant,  the  lancfs  are  not  forfeited  to  the  lord,  out  descend 
to  the  heir  of  A.     Roe  v.  Hicks,  P.  27  G.  2.    2  Wils.  18.  16.] 

(M  6.)  Who  shall  have  advantage  of  the  forfeiture,  and  how 

it  is  to  be  taken  advantage  of. 

Dominuspro  tempore  shall  take  advantage  of  a  forfeiture.  R.  1  RoL 
509. 1.  50.  [And  no  other  lord.  8  Term  Rep.  178.  except  only  in 
those  cases  where  the  act  of  forfeiture  destroys  the  estate.    Id.  ibid.] 

So,  the  grantee  of  the  inheritance  of  a  copyhold.  R.  1  Rol.  5 10. 
I.  8.   Mo.  899.  3.    Cro.  El.  492.    Vide  Ow.  68.    Semb.  cont 

So^  lessee  for  yelu!%  t>f  such  a  grantee.  R.  2  Rol.  510. 1.  5.  Dub. 
Cr6.  £1.  499.    Mo.  898. 
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So,  iFthe  lord  dies  after  forfeiture  for  waste,  the  heir  shall  take  ad- 
vantage of  it.  Dub.  Latch,  227t  Cont.  per  three  J.  Powel  ace.  Lut. 
S02. 

So,  a  lessee  of  a  manor  by  lease  made  after  a  forfeiture  committed 
shall  take  advantage  of  it.  R.  1  Rol.  510. 1.  10.  Cro.  Car.  234. 
But  there  the  copyholder  surrendered  to  the  lord,  not  having  notice  of 
the  forfeiture,  who  entered  and  made  a  lease^  and  by  the  entry  the  lord 
was  in  in  his  elder  right. 

So^  the  alienee  of  a  manor,  aft^r  a  forfeiture  committed.  Dub. 
2  Vent.  39. 

.  But  if  the  lord  dies  after  a  forfeiture  committed,  he  in  reversion, 
or  remainder,  shall  not  take  advantage  of  it.  R.  2  Czo.  301. 
1  BuL  190. 

And  for  any  forfeiture  that  does  not  determine  the  customary  estate 
the  heir  shdl  not  take  advantage.     R.  per  three  J.    Lut.  802. 

As,  for  waste.     Lut.  802.    Dub.  Latch,  227. 

By  a  lease  without  licence.    Lut  802.     1  Sal.  187. 

So,  if  two  parceners  be  ladies,  and  one  dies,  the  other  being  .heir  to 
her  sister,  shall  not  take  advantage;  for  she  cannot  ^nter  for  a  .moiety. 
R.  per  three  J.    Lut.  802.    1  Sal.  187. 

And  upon  forfeiture  for  treason,  the  lord  shall  take  advantage^*  not 
the  king,  unless  by  the  express  words  of  an  act  of  parliament.  2  Vent* 
89.     Vide  ante,  (M  1.) 

If  a  copyholder  for  life  forfeits,  the  lord  shall  take  advantue,  not 
he  in  remainder.  1  Rol.  500.  1.  45.  R.  9  Co.  107-  a.  M.  jPodger* 
1  Sand.  151.    R.  1  Mod.  200.    2  Mod.  33. 

Except  when  the  remainder  is  to  commence  aft;er  forfeiture,  &c. 
R.  2  Jon.  189.  3  Lev.  94.  But  there  it  was  not  a  remainder  but  a 
reversion.    Pol.  620.    Vide  infra.    Vide  post,  (M  70 

But  if  a  surrender  be  to  A.  and  B.  and  the  heirs  of  A.,  but  B.  upon 
three  proclamations,  according  to  the  custom,  does  not  come  to  be 
admitted,  A.  shall  be  luhnitted  to  the  whole,  and  not  the  lord  to  a 
moiety.    Dub.  Yd.  1. 

So,  if  a  reversion  of  a  copyhold  be  granted  habend*  afl;er  the  deaths 
surrender,  or  forfeiture  of  the  copyholder  for  life;  if  he  forfeits,  the 
reversioner  shall  take  advantage,  and  not  the  lord.  R.  3  Lev.  94. 
Pol.  621.    2  Jon.  189. 

So,  if  a  forfeiture  be  such,  that  It  determines  the  customary  estate, 
the  heir  shall  take  advantage  of  it ;  as  if  a  copyholder  makes  a  feoff- 
ment, or  lease  for  life.     R.  Lut  803. 

(M  7.)  When  a  presentment  is  not  necessary. 

If  a  cc^yholder  commits  a  forfeiture,  by  treason  or  felony,  after  at- 
tainder, the  lord  may  seize  without  presentment  by  the  homage.  R. 
2  Vent.  is.    2  Jon.  190. 

Or,  by  alienation.     Kit.  90.  b.     R.  Cro.  El.  499. 

Or,  by  waste.  Cont  Kit.  90.  b.  Semb.  ace  I^tcb,  227.  R.  Cro. 
EL  499. 

Qr^  by  a  lease  without  licence.    R.  Jon.  249. 

Soi  the  lord  may  grant  a  copyhold  fgifeitcd,  before  seizure;  for 

A      8  tlM 
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the  forfeiture  U  a  determination  of  the  will,  of  which  the  lord  may  take 
advantage.    R.  1  Lev.  26. 

So^  a  grantee  habendum  after  forfeiture,  &c.  may  enter^  before 
leizure,  upon  an  attainder  of  the  copyholder.  Semb.  2  Jon.  189.  R. 
S  Lev.  94. 

But  for  a  forfeiture  by  non-feasance^  the  lord  cannot  seize  without 
a  pfeseatment  of  the  homage;  as  for  not  rendering  services,  or  suit  of 
court.    Kit  90.  b. 

Nor  for  any  personal  forfeiture.   R.  4  Leo.  241. 

(M  8.)  Dispensation ;  what  shall  be. 

If  the  lord  makes  an  admittance  to  the  copyholder,  after  a  forfeiture 
committed,  it  amounts  to  a  dispensation ;  for  it  shall  be  taken  as  an 
entry,  and  a  new  grant  R.  1  Lev.  26*  [Vide  8  Term  Rep.  171. 
where  it  is  said  by  Ld.  Kenyon,  that  the  word  ^^  dispenses"  shews  that 
he  does  not  make  a  new  grant,  but  admits  the  tenant  to  be  in  of  hia 

old  titled 

So,  if  he  accepts  rent  of  the  o^yholder.  Per  Twisd.  1  Keb.  15. 
Vide  Conditition,  (P).  (Z) 

So  if  a  copyholoer  be  amerced  at  the  court  for  not  coming;  it  will 
be  a  dispensation  of  the  forfeiture.     R.  1  Leo.  104. 

[So  if  after  a  forfeiture  committed,  which  mav  be  waved,  the  lord  do 
any  solemn  acts  to  shew  that  he  waves  it,  as  if  he  admit  a  presentment 
diat  the  tenant  forfeiting  died  seised,  and  require,  by  proclamation,  his 
lieir  to  come  in.    .3  Term  Rep.  47lO 

[So  if  he  do  not  avail  himself  of  his  right  to  seize,  within  twenty 
years.    Semb.  sed  qiuer*    Id.  172.  273.] 
•  Though  the  amerdamait  be  not  estreated  or  levied.     1  Leo.  104. 

If  permissive  waste  be  repaired  before  entry,  it.  prevents  the  seizure, 
as  foiJSted.    R.  Powell  Lut  803. 

And  a  dispensation  by  him  who  is  the  rightful  lord,  though  he  be 
only  dominus  pro  tempore j  binds,  him  in  reversion,  as  well  as  himself.    R. 

1  Lev.  26. 

But  an  admittance  lAera  forfeiture  by  a  disseisor,  is  not  a  dispensa- 
tion,  as  to  him  who  has  the  right.     R.  1  Lev.  26. 

So  it  shall  be  no  dispensation,  if  the  lord  had  not  .notice ;  as  if  he 
accepts  rent  of  a  copyholder  after  waste  done,  without  notice  of  it,  he 
may  afterwards  enter  for  a  forfeiture.     R.  1  Rol.  475.  1.  50* 

So  if  the  lord  accepts  a  surrender  of  the  cop^older,  after  treason 
•committed.     R.  2  Vent.  38. 

So  a  pardon  of  treason,  is  no  dispensation.     R.  3  Lev.  94.     R. 

2  Jon.  139. 

So  if 'the  lord  accepts  a  surrender  of  a  copyhold  after  a  forfeiture 
committed,  and  before  notice  of  it,  it  is  no  dispensation.  R.  Cra 
Car.  234. 

Yet  the  lord  ought  to  take  notice  of  a  forfeiture,  by  denial  of  suit  of 
court.     2  Vent.  39. 

Or  non-payment  of  rent    D.  2  Vent.  39. 

'       ■■  '  .  ■■  ■  I  .  ■■■■■■■■        !■■ 

il\  1.  €o  a  pKBentment  ef  tbe-deatfa  of  a  copyholder^  and  a  proclSmatioarmiir- 
ing  bb  hdr  to  come  in  and  be  admiited,  it  a  diqpvnsatioir.    3  X  R.  171.  —8.  And 
^  any  other  acU  equally  lolcmn  will  amount  to  a  dispensation.    Ibid. 

(N)  Co- 
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(N)  CoppbotD ;  toiien  iiount)  bg  a  lertetutr* 

When  no  prejudice  ensues  to  the  l<ird  by  it,  copyholds  are  included  r 
within  the  general  words  in  any  statute,  viz.   lands/  tenementsy  and 
hereditaments.     S  Lev.  327.    R.  S  Co.  8.    D.  Cro.  Car.  43,  44.  Sav. 
67. 

As  the  st;  of  Merton,  20  H.  3.  by  which  damages  are  given  to  the 
wife  for.  being  deforced  of  her  dower,  when  her  husband  dies  seised, . 
esctends  to  copyholds.     Cro.  Car.  43.     Vide  ante^  (K  2.) 

So  the  st  W.  2  13  Ed.  1.  3.  which  gives  a  cui  in  vitd  upon  alienation 
by  the  husband  of  the  land  of  his  wife.  Cro.  Car^  43<  3  Co.  9«  a. 
Dal.  116. 

So  the  other  branch  of  W.  2,  3.  which. gives  receipt  to  the  wife, 
upon  de&ult  of  her  husband,  extends  to  the*  default  of  the  husband 
in  a  writ  of  right,  in  a  court^baron.  2L  Inst.  343..  3  Co.  9.  a. .  Cro. 
Car.  43. 

So  the  St.  W.  2.  4.  which  gives  aquod-ei, defbreeat  upon  a  recovery 
by  de&ult  against  tenant  for  life,  &c.    3  Co.  9.  a.     Cro.  Car.  43. 

So  the  St  4  Ilr  7-24.  whereby  a  fine,  with  proclamations-and  non- 
claim  for  five  yeari»,.bars  all  estates,  &c.  extends  to  a  customary  interest. 
R.  9  Co.  105.     1  Brow.  181.     2  Inst.  517. 

And  therefore^  if  the  lord  enfeoiK  a  copyholder  in:  tail,  who-afiier- 
wards  levies  a  fine  sur  conusance^  &c.  theissue  in  tail  is  barred.  R. 
Cart.  28- 

But  if  the  lord  mates  a  bargain^  and-  sale > to  a  copyholder  for  life, 
who  afterwards  levies  a  fiiie  sur  conusance^  &c.  and  five  years  pass,  he 
in  remainder  is  not  barred  by  the  st»  4.H.  7.  24.  for  the  remainder  was 
not  divested.     R.  9  Co.  106-    Vide  ante,  (L-— M  5.) 

So  copyholder  for  three  lives  successi'^f  the  first  life  joins  with  the 
lord  in.  a  fine  came  eeo,  &c  of  the  copyhold  estate ;  it  does  not  bar  the 
second  life.     R.  2  Jon.  148.     Ray.  403w    Pol.  564. 

So  the  St.  31  H.  8.  13.  which  avoids  leases  for  life  made  by  religious 
persons  within  a  year  before,  extends  to  copyholds.  R.  3  Co.  8.  Mo.  128. 
Sav.  66, 

So,  the  St  32  H.  8.  9.  against  champerty  and  maintenance  in. 
the  purchase  of  titles,  &c.  Per  Wray,  4  Co.  26.  a.  Cro.  Car.  43. 
2  Brown.  79. 

And  the  st  32  H.  8.  34.  which  gives  to  a  giantee  of  the  reversion, 
the  same  actions  and  entry  for  a  condition  broken,  as  the  grantor 
might  have,  extends  to  the  assignee  of  a  reversion  of  a  copyhold.  Cont 
R.  2  Cro.  505.  Yel.  223.  Per  Hob.  178.  Dub.  Cro.  Car.  25.  D. 
Cro.  Car.  44.  but  R.  ace.     3  Lev.  327.     Vide  ante,  (K  12.) 

So  the  st  32  H.  8.  2.  of  limitations.     Mo.  411. 

So  the  St.  13  £1. 20.^which  restrains  long  leases  made  by  ecclesiastical 
persons.    3  Lev.  327. 

So  the  St.  27  £1. 4.,  which  restrains  fraadulent  conveyances.  3  Lev. 
327.     rVide  Cowp.  710.  713,  71 4.] 

So  me  St.  1  Jac  15.  8&  21  Jac.  19.  against  bankrupts;  for  being 
named  by  the  st  13  £1.  7.  the  other  statutes,  made  in  aid  and  confir* 
mation  of  this,  extends  to  copyholds.  R.  Cro.  Car.  SSO.  Adm.  Cro. 
Car.  568. 

P»  By 
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By  the  st.  13  £i*  7.  commissioners  may  take  order  witli  bankhipt's 
lands,  Sec.  as  well  customary  as  free,  &c.  And  by  deed  indented  and 
iarolled  make  sale  of  such  lands,  &c.  But  the  vendee  shall  not  enter, 
nor  take  the  profits  till  he  hath  agi*eed  with  the  lord  for  his  finCi  who 
thereupon  shall  admit  him. 

But  the  estate  of  a  copyholder  is  vested  in  the  bargainee  by  the 
bargain  and  sale.     Cro.  Car.  569.     Vide  ante,  (G  1.) 

And  he  shall  avoid  all  mesne  acts  between  the  sale  and  his  admittance; 
as,  if  the  bankrupt  dies  after  sale,  and  before  admittance  of  the  vendee, 
the  wife  of  the  bankrupt  shall  not  have  her  dower.  R.  Cro.  Car.^69« 
Vide  ante,  (Gl.) 

So  the  St.  W*  2.  IS  Ed.  1.  de  donis,  extends,  to  copyholds.  R* 
3  Co.  8.  R.  9  Co.  105.  cont.  D.  cont.  Sav.  67.  Vide  ante^  (C  8.) 
But  it  was  R.  ace.  S  Lev.  S27.     Cont  1  Rol.  838. 1.  15.     8emb.  ace. 

1  Leo.  175.    Dub.  Cro.  EK  380.    Adm.  1  Sid.  SU. 

(O)  mbtn  nor. 

But  when  a  statute  alters  the  service,  tenure  custom,  or  interest  of 
the  land,  to  the  prejudice  of  the  lord,  the  general  words  of  the  statute 
do  not  extend  to  a  copyhold.     R.  3  Co.  9.  a.     D.  Cro.  Car.  44. 

And  therefore,  a  copyhold  is  not  extendible  upon  a  stat.  merchant 
or  staple  within  the  st.  of  Acton  Bumel,  1 1  Ed.  1 .  De  Mercat.  1 3  Ed.  1. 
Mo.  94.  128. 

Nor  by  the  st.  W.  2.  13  Ed.  1.  18.  which  gives  an  elegit*  R. 
5  Co.  9.  a.     Cro.  Car.  44.     Sav.  67. 

So  the  St.  of  Gloucester^  6  Ed.  1.  which  gives  summons  ad  warran* 
thandum  upon   a  foreign   voucher,   does  not  extend   to   copyholds* 

2  Inst.  325. 

Nor  the  st.  23  H.  8.  5.  which  gives  authority  to  commissioners  of 
sewers  to  sell  lands.     Cal.  134,  5*    (Callis,  Seward's  edit.  1686.) 

Nor  the  st.  27  H.  8. 10.  which  transfers  the  possession  to  the  use; 
for  it  will  be  a  prejudice  to  the  lord  to  have  the  possession  transferred 
by  the  statute  without  the  allowance  of  the 'lord.     D.  Cro.  Car.  44. 

•Nor  the  clause  which  enables  to  make  a  jointure  of  lands. 

Nor  the  st.  31  H.  8.  1.  nor  the  st.  32  H.  8.  32.  which  compels  joint- 
tl?nants  and  tenants  in  common  to  make  partition.     Cro.  Car.  44. 

Nor  the  st.  32  H.  8.  28.  which  enables  tenants  in  tail,  and  husband 
Und  wife^  to  make  leases  for  twenty-one  years.    Cro.  Car.  44.   Dal.  1 16» 

Nor  the  st.  32  H.  8.^7.  which  gives  remedy  to  executors  or  adminis- 
trators for  rent-arrear,  by  distress,  or  action  of  debt  R.  Yel.  135. 
^ide  ante,  (K  12.) 

Nor  the  St.  29  £1.  6.  which  gives  to  the  king  the  lands  of  recusants. 
R.  1  Leo.  98.     Ow.  37.     D.  Hard.  433. 

Nor  the  St.  -31  El.  7.  which  pmhibits  the  erection  of  cottages  without 
four  acres  of  land.     R.  1  Bui.  52. 

Nor  the  St.  12  Car.  2.  24.  which  enables  the  father  to  dispose  of 
the  guardianship  of  his  son.     R.  3  Lev.  395-     Lut.  1190.     Vide  ante> 

(kI.)  •     '  • 
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(P)  ODopplioIDeri  lioto  impieaoeD^ 

(P  I.)  In  the  lord's  court 

A  copyholder  shall  not  implead,  nor  be  impleaded  for  his  tenements 
hy  the  king's  writ.     Lit.  s.  76. 

And  therefore,  if  he  implead  another  for  his  tenements,  he  shall  have 
a  plaint  in  the  lord's  court,  and  make  protestation  to  sue  in  the  nature 
of  an  assise  of  novel  disseisin,  of  an  assise  of  mortdancestoTj  ofajbrmedon, 
or  other  action  at  common  law.     Lit.  s.  76.     F.  N.  B.  12.  B. 

So  in  nature  of  a  writ  of  right.     3  Leo.  99. 

And  if  an  erroneous  judgment  be  given,  a  copyholder  shall  not  have 
awrit  of  false  judgment,  in  respect  of  the  baseness  of  his  estate;  but 
he  ought  to  sue  to  the  lord  by  petition.  Co.  L.  60.  a.  F.  N.  B.  12.  B. 
D.  4  Co.  SO.  b.    Ca.  Pari.  67.     Mo.  69. 

So  if  he  be  distrained  for  more  customs  or  services  than  he  ought, 
he  shall  not  have  a  monstraverunt.     F.  N.  B.  14*.  D.  16.  E. 

So  if  a  copyholder  surrenders  to  A.  upon  trust,  and  the  trust  b^  not 
performed;  he  may  sue  to  the  lord  by  petition,  and  compel  performance 
of  the  trust.     R.  1  Leo.  2. 

And  if  the  lord  decrees  a  surrender  to  A.,  and  the  party  refuses,  the 
lord  may  seize,  and  admit  A.     R.  1  Leo.  2. 

(P  2.)  In  chancery. 

But  if  the  lord  refuses  admittance  to  the  heir  or  surrender^  the 
copyholder  may  sue  in  chancery,  and  shall  be  there  relieved.  2  Cro. 
368.     Vide  ante,  (G  10.) 

So  if  the  lord  ousts  his  tenant  without  cause* 

So  if  he  ousts  his  copyholder  for  an  involuntary  forfeiture.  Ca. 
Ch.  96.     \^ide  ante,  (M  S.) 

So  if  he  demands  an  excessive  fine.     Ch.  R.  464f. 

Or  more  services  than  he  oueht. 

So  if  the  lord  refuses  to  bold  a  court  to  do  right  to  his  copyholder. 
Adm.  Ca.  Pari.  67-     Vide  ante,  (C9.) 

Or  refuses  to  do  right,  upon  a  petition  to  him  after  an  erroneous  judg- 
ment.    Adm.  Ca.  Pari.  67.     4.  Co.  30.  b.     [Vid.  1  P.  W.  SSO.] 

Or  refuses  to  grant  licence  to  make  leases. 

So  if  a  copyhold  be  surrendered  to  B.  ibr  payment  of  an  annuity^  or 
other  trust,  diancery  will  compel  the  performance. 

So  if  an  erroneous  judgment  be  in  a  customary  courts  in  an  action 
in  the  nature  of  a  formedan ;  chancery  upon  a  bill  in  the  nature  of 
false  judgment  will  reverse  it.     R.  1  Rol.  373. 1.  45.     Lane,  98. 

So  the  exchequer ;  if  it  be  in  the  king^s  manor.  R.  1  Rol.  539.  L  20. 
Lane^  98. 

So  diancery  will  ascertain  the  customs  of  a  manor  between  the  lord 
and  his  tenants. 

And  ascertain  the  limits  of  copyhold  and  freehold  tenements,  which 
are  confused. 

So  chancery  will  relieve  against  a  defective  surrender.  Ca.  Ch.  17L 
Vide  ante,  (F 10.) 

If  the  surrender  be  not  presented.     Ca.  Ch.  17L 

If  a  copyhold  is  agreed  to  be  enfranchised,  and  the  firecinold  is  con« 

P  4  veyed 
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veyed  to  a  trustee  "without  a  surrender  of  the  oopyhokl  fo  hun.     R^ 

1  Ver.  392- 

If  a  surrender  be  nuide  into  the  hands  of  one,  and  not  of  two  copy-^ 
holders.     2  Ver.  164. 

So  if  a  surrender  be  refused.     2  Ver.  585. 

So  a  devise  or  settlement  of  a  trust  of  a  copyhold  shall  be  good 
.  without  a  ^jirrender.     2  Ver.  585.  704. 

So  chanceiy  will  supply  the  default  of  a  surrender  to  the  use  of  a 
will,  when  the  rolls  are  lost,  and  long  possession  has  been  under  the 
will.     R.  2  Ca.  Ch.  151.     1  Ver.  195.     Vide  Chancery,  (2  V.) 

So  in  favour  of  a  purchaser.     2  Ver.  163. 

Or  for  the  provision  of  a  younger  son  or  daughter.     1  Sal.  187. 

Though  he  has  some  other  maintenance.     Ibid. 

Otherwise,  if  the  eldest  son  be  thereby  disinherited.     Ibid. 

Or  it  was  for  the  provision  of  a  grandson.     R.  in  Pari.  1  Sal.  187. 

2  Ver.  625.     (Vide  1  P.  W.  61.) 

Or  for  the  provision  of  a  nephew.     R.  2  Ver.  625. 

So  it  will  supply  it  for  the  heir,  when  the  copyhold  was  gavelkindr 
and  charged  with  legacies  to  the  younger  children.     R.  2  Ver.  165. 

But  chancery  will  not  relieve  the  lord  of  a  manor,  after  a  sale  of 
the  manor,  for  rents  or  fines  due  before  the  sale.  R»  1  Rol.  374^ 
i.45. 

Nor  will  compel  the  lord  of  a  manor  to  receive  a  petition  to  reverse- 
a  common  recovery.     R.  Ca.  Pari.  68. 
,    Vide  Chancery,  (2  V.) 

(P  3.)  At  common  law. 

So,  a  copyholder  shall  have  trespass  by  the  common  law,  for  a  tres^ 
pass  done  upon  his  copyhold.  PerDanby,  7  £d.  4.  19.  a.    2  H.  4.12.  a. 

An4  shall  have  it  against  his  lord,  if  he  enters  upon  him  without 
cause.  Per  Danby,  7  Ed.  4.  19.  Per  Brian,  21  Ed.  4.  80.  Co.  L. 
60.  b. 

Or,  if  he  cuts  down  trees,  not  being  timber.     R.  1  Leo.  272. 

So  an  action  upon  the  case  lies  against  the  lord,  if  he  cuts  down 
timber,  when  by  the  custom  it  belongs  to  the  copyholder.     Vide  ante, 

(K  7.) 

So  the  lessee  of  a  copyboider  shall  maintain  an  ejectment  at  com- 
mon law.  R.  4  Co.  26.  Melwich.  D.  Mo.  128.  272.  R.  Mo.  539. 
569.  Per  three  J.  cont.  Cro.  £1.  483.  717.  R.  ace  Cro.  El.  224. 
1  Leo.  328.     Cro.  El.  535. 

Otherwise,  if  the  lessee  has  not  a  rightful  estate ;  as,  if  the  lease  be 
for  several  years  without  licence,  he  shall  not  have  an  ejectment  against 
the  lord.     D.  Lit.  234. 

Nor  against  a  stranger.     Dub.  Lit.  234. 

So,  if  a  man  ousts  a  copyholder  of  a  manor  in  the  king's  handsj  he 
cannot  maintain  an  ejectment    R.  3  Leo.  221. 

So  a  copyholder  cannot  maintain  ejectment  upon  the  demise  of  the 
lord  by  copy.     Cro.  El.  224.    1  Leo.  328. 

So,  if  a  replevin  be  upon  a  distress  for  rent  of  a  copyhold,  the  de- 
fendant may  avow  for  it  in  the  king's  court.     R.  Cro.  £1.  524. 

So,  an  ejectione.custodia  lies  for  a  guardian^  appointed  by  the  lord  of 
the  manor  according  to  the  custom  ;«fi>r  he  does  not  claim  by  copy>  but 
hasim  interest  a  common  law.     R.  Cro.  El.  224.    1  Leo.  328. 

15  (P  4.)  Plead- 
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(P  4.)  Pleading  of  copyhold. 

If  a  man  entitles  himself  to  a  copyhold,  he  ought  in  pleading  to  shew 
a  grant  by  the  lord  to  him.    Cro.  Car.  190.     Vide  Pleader^  (£  19.) 

So»  if  he  entides  himself  under  A.,  he  ought  to  shew  a  grant  to  A. 
TL  2  Cro.  108.    R.  Cro.  Car.  190. 

Bot  it  is  only  form,  and  aided  upon  a  general  demurrer.  Per  three 
J.  Cro  Car.  190.     Semb.  cont.  2  Cro.  103. 

And  if  he  entides  himself  to  the  reversion  after  the  death  of  A.^  it 
is  sufficient  to  shew  a  grant  of  the  reversion^  without  shewing  a  grant 
of  the  estate  to  A.     R.  2  Cro.  52. 

It  is  not  sufficient,  to  plead  that  the  tenements  are  granted  by  copy, 
without  saying,  ad  volunidtem  dominu  Lut  1166. 1171.  R.  Lut.  126. 
Semb.  Cro.  Car.  229. 

[Copyhold  must  be  stated,  or  found,  or  pleaded  to  have  been  demis- 
able by  copy  of  court-roll  time  out  of  mind,  or  it  will  not  be  adjudged 
copyhold.     2Wils.l25.] 

So  he  cannot  plead,  that  they  are  copyhold,  and  descendible  to  the 
heir;  for  that  is  a  contradiction.   R.  upon  a  special  demurrer,  Lut.  1328. 

That  A.  was  seised  in  fee  secundum  consuetudinem  manerii,  without 
saying  by  copy  or  the  like.     R.  3  Bui.  230. 

But  the  omission  of,  ad  voluntaietn  dominij  shall  be  aided  after  verdict. 
R.  1  Sal.  365.  {m) 

So  it  is  not  sufficient  to  plead,  that  tlie  land  is  aemisable  time  whereof, 
&C.  without  saying. in  fee,  or  for  life,  &c.     Sav.  131. 

That  the  copyhold  was  granted  by  die  steward,  without  naming  him. 
Sav.  131. 

The  form  of  pleading  an  admittance  to  a  copyhold.     Vide  Co.  £nt. 

575.  b. 

Of  a  surrender  and  admittance  thereupon.     Co.  Ent.  645.  d. 

Of  a  surrender  by  an  husband  and  wife.     3  Lev.  147-     Co.  Ent. 

576.  b. 

Of  a  surrender  to  the  use  of  a  will.     Lut.  759.  794. 

To  two  tenants.     3  Lev.  128.     Co.  Ent.  575.  b. 

By  attorney.     Lut.  760. 

To  the  lord  out  of  the  manor.     Lut.  677* 

Of  a  grant  and  admittance  to  a  reversion.     Co.  Ent.  184,  185. 

If  a  copyholder  claims  common,  or  other  profit,  in  alieno  solo^  he 
ought  to  prescribe  in  the  name  of  the  lord.  R.  4  Co.  31.  b.  Foiston. 
Cro.  El.  390.     Mo.  461.     Lut.  1327-     1  Sal.  170. 

But  if  he  claims  it  within  the  manor,  he  ought  to  allege  it  by  way 
of  a  custom;  for  he  cannot  prescribe  in  himself,  for  the  baseness  of 
Ills  estate.  R.  4  Co.  31.  b.  Cro.  El.  390.  Mo.  461.  Lut.  1326. 
R.  6  Co.  60.  b. 

And  therefore,  if  he  alleges  a  custom  within  his  manor,  quod  quilibet 
tenens  aistomar*  of  such  a  tenement  shall  have  common  of  estovers  in 
another  mauior,  it  is  bad.     R.  Dy.  363.  b.     4  Co.  31.  b. 


(»)  Copyholds  cannot  be  stated  to  be  held  of  the  manor  to  which  they  belong;  for 
they  are  parcel  of  such  manor;  and  a  thing  cannot  be  held  of  that  whereof  it  is  a 
part.    Ld.  Rd,  43. 

But 
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But  if  a  copyholder  pleads  a  lease,  it  is  not  necessary  to  plead  a 
custom ;  for  it  shall  be  intended  pursuant  to  the  custom,  if  Uie  con- 
trary be  not  shewn  on  Che  other  side.     D.  1  Leo.  lOtf. 

So  he  may  plead  a  demise  for  a  year,  without  a  licence.  Co.  Eot. 
576.  a.     Win.  Ent.  998. 

But  a  demise  for  several  years  shall  be  pleaded  with  a  licence.  Ck>. 
Ent.  185.  a. 

If  a  copyholder  alleges  a  cufstom,  it  is  more  proper  te  say  posi- 
tively, quod  infra  manerium  talis  habef  conmetudo^  &c.  Semb.  Lnt. 
1188,  9. 

Yet  it  is  sufficijent  to  say,  eo  quod  secundum  cansuetudinemy  &c.  R« 
Lut.  1190. 

Or,  quod  cum  per  consuetudinem  manerii  habere  debeat.  R.  1  Sal. 
365.  after  a  verdict. 

If  a  copyholder  alleges  a  custom  within  the'  manor  fiir  common, 
&c.  it  is  not  necessary  to  say,  what  estate  they  have  in  their  tenementa-; 
for  be  it  for  life,  for  years,  or  in  fee,  the  common,  &c.  belongs  to  them 
for  the  time.    R.  2  Saund.  S26. 

So,  it  is  not  necessary  to  say,  that  common  belongs  €ui  statum  cus- 
tomarium ;  for,  ad  tenementa  sua  pradicta  gpectant^  is  sufficient.  R. 
1  Sal.  366. 

(Q)  S)9anor« 

< 

(Q  1.)  What  shall  be. 

All  copyholds,  regularly,  are  parcel  of  a  manor.    Vide  ante,  (B  2.) 

A  manor  commenced,  where  the   king  granted  lands  with  juris* 

diction  to  another,  who  before  the  st.  quia  emptores  terrarum  granted 

?arcel  of  them  to  others,  to  hold  of  him  by  certain  services.  Ck>. 
-.58. 

Every  manor  consists  of  demesnes  and  services. 

[To  constitute  a  manor  it  is  necessary  not  only  that  there  should  be 
two  freeholders  within  the  manor,  but  two  freeholders  holding  of  the 
manor  subject  to  escheats.     3  T.  R.  447.] 

[To  constitute  a  court-baron,  it  must  be  holden  before  two  free- 
holders at  least     4T.  R.  443.    Infra,  (Q  5.)] 

If  parceners  make  partition  of  a  manor,  and  parcel  of  the  demesnes 
and  services  are  allotted  to  one,  and  parcel  to  the  other ;  each  has  a 
manor.    2  Rol.  122. 1. 15. 

And  if,  by  descent,  the  part  of  one  comes  to  the  other,  it  shall  be  one 
manor  again.    2  Rol.  122.  1. 25. 

So,  if  a  manor  extends  to  A.  and  B.,  and  he  grants  the  demesnes 
and  services  in  A.  The  grantee  has  a  manor,  and  the  grantor  has 
anotiier  manor  in  B.  Per  two  J.  Cro.  EL  19.  Per  two  J«  Petiam  cent, 
Cro.  El.  39.  Ow.  138. 

So^  a  manor  may  be  parcel  of  another  manor,  and  held  of  it; 
1  did.  54. 

So,  it  may  be  held  of  another,  by  copy.    Vide  ante,  (C  1.) 

(Q2.)  What 
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(Q2.)  What  is  parcel  of  a  manor,  (ji) 

The  demesnes  are  parcel  of  a  manor. 

S09  rents  and  services.    2  Rol.  120. 

So,  a  rent-seek  may  be  parcel  of  a  manor ;  for  it  may  have  a  lawfal 
commencement,  by  release  from  the  lord  to  the  tenant,  reserving  the 
rent,  or  by  purchase  of  the  tenancy  by  the  lord  paramount.  2  EoL 
120. 1.  25. 

So,  rent  for  owelty  of  partition.     2  Rol.  120. 1.  30. 

If  a  man  makes  a  gift  in  tail,  or  a  lease  for  life  or  years,  of  p^  of 
the  demesnes  of  a  mangr^  the  reversion  continues  parcel  of  the  manor, 
Co.  L.  324.  b.    Win.  46.    R.  Cro.  Car.  308. 

So,  if  he  leases  all  tfie  demesnes  for  life,  or  years,  rendering  rent ; 
the  reversion  is  parcel  of  the  manor.    2  Rol.  120.  1.  50. 

So,  if  he  grants  an  advowson^  &c.  for  life  ;*  the  reversion  continues 
parcel  of  the  manor.    2  RoL  121. 1.  2. 

If  husband  and  wife  join  in  a  lease  for  life  of  part  of  the  wife's  manor^ 
the  reversbn  continues  parcel,  for  the  wife's  joining  prevents  a«  dis- 
continuance.   2  Rol.  120.  1.45. 

If  a  bishop  makes  a  lease  for  life,  not  warranted  by  statute;  the  re- 
version is  parcel  of  the  manor,  for  the  lease  makes  no  discontinuance. 
IL2R0I.  121.  L  25. 

So,  if  the  lord  leases  the  whole  manor  for  years,  except  one  acre; 
this  is  parcel  of  the  manor.  Co.  L-  325.  a.  R.  5  Co.  1 1.  b.  Cro. 
El.  522.  Dub.  PL  Com.  104. 

S09  if.  he  leases  an  acre  for  years,  and  afterwards  leases  the  whole 
manor  for  several  years ;  this  acre  passes  as  parcel  without  attornment 
of  the  lessee.    2  Rol.  121. 1. 15. 

So,  if  parceners  continue  a  residue  of  the  manor  in  parcenary,  but 
divide  part  qS  the  demesnes;  they  continue  parcel  of  the  manor, 
Sav.  113. 

(Q  3.)  What  is  not  a  manor. 

Bat  a  manor  cannot  begin  at  this  day.  2  Rol.  120.  1.  10.  Cro. 
B.  89. 

And  therefore,  if  a  man  makes  gifts  in  tail,  &c.  renderii^  rent,  and 
suit  at  court,  it  shall  not  be  a  manor ;  for  he  cannot  make  a  court, 
though  the  tenure  is  good.     2  Rol.  120.  1.  15. 

If  the  king  grants,  rendering  rent,  tenend.  of  his  manor  of  G.,  the 
aeryioes  are  not  parcel  of  his  manor.    Cro.  EL  S9. 

(Q  4.)  What  is  a  severance  of  a  manor. 

So,  land  held  in  fee  of  a  manor  is  not  parcel  of  a  manor,  but  the  rent 
and  services  only.     2  Rol.  120.  C. 

So,  an  annuity  cannot  be  parcel  of  a  manor.     2  Rol.  120. 1. 20. 

Nor  a  rentrcharge.     Cro.  EL  150.  b. 
*    So^  if  the  lord  makes  a  gift  in  tail,  or  leases  the  manor  for  life,  savins 
one  acre,  this  being  severed  from  the  freehold  does  not  remain  parcel 
of  the  manor.     Cro.  £L  325.  a.    5  Co.  1 1.  b. 


(1)  None  other  than  copyhold  loads  can  be  parcel  of  a  numor.  Ld»  R.  1225. 
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So,  if  he  leases  the  niauor  for  life,  except  the  advowson,  &c.  it  is  not 
parcel  of  the  manor.    2  Rol.  121.  1.5.     5  Co.  11.  b.   (o) 

So;  if  husband  and  wife  seised  of  the  wife's  manor  make  a  lease  of 
part  for  life^  and  afterwards  grant  the  reversion  to  the  lessee^  it  will  be 
severed  from  the  manor.     2  Rol.  121.  1.  10. 

So,  if  tenant  in  tail  makes  a  lease  for  life  of  a  tenement,  part  of  his 
manor,  not  warranted  by  the  statute ;  it  is  severed  from  the  manor,  for 
it  makes  a  discontinuance.     R.  2  Rol.  121. 1.  35.     Win.  46. 

If  there  be  a  partition,and  one  has  the  demesnes  of  the  manor,  and  the 
other^the  services,  the  demesnes  are  severed  fix)m  the  manor.    Sav.  113. 

Or,  where  one  has  the  manor,  the  other  an  advowson,  villein,  &c 
these  are  severed.    Ibid. 

So,  if  the  wife  of  the  lord  of  the  manor  demands,  and  recovers 
dower,  by  the  name  of  the  third  part  of  tot.  messuag.  tot.  acr.  terr.  4r. 
she  shall  not  have  any  manor.  Ow.  4. 

Though  the  sheriff  delivers  to  her  seisin  of  the  third  part  of  the  de- 
mesnes and  services ;  for  as  to  the  services,  it  is  void.    R.  Ow.  4. 

So,  if  there  be  an  extent  of  tot.  acr,  terr.  S^c.  neither  the  manor, 
nor  any  thing  appendant  passes.     Ow.  4. 

If  an  advowson,  acre  of  land,  &c.be  severed  from  the  manor,  though 
they  be  regranted,  they  shall  never  afterwards  be  appendant.  2  Mod-  2; 
Vide  Appendant  and  Appurtenant,  (D)» 

(Q  5.)  Manor,,  how  destroyed. 

If  all  the  freeholds  escheat  to  the  lord,  the  manor  is  extinct ;  for 
there  cannot  be  a  manor,  without  a  court«baron,  nor  a  court  without 
two  suitors  at  least.     2  Rol.  122. 1. 2.  5.    4  T.  R.  44S. 

So,  if  the  lord  purchase  all  of  them  in  fee.     2  Rol.- 122.  L  2. 

So,  if  all  the  servants  are  extinct,  the  manor  fails.    Yel.  191. 

So,  if  a  manor  descends  to  parceners,  and  upon  petition  oil  the  de» 
mesnes  are  allotted  to  one,  and  all  the  services  to  the  oUier;  the 
manor  is  gone.    2  Rol.  122.  1. 10.     Per  three  J.  1  Leo.  204» 

(Q  6.)  How  revived. 

But  where  the  severance  which  destroys  a  manor  is  by  act  of  the 
law,  it  may  be  revived :  as,  if  the  demesnes  are  allotted  to  one  par- 
cener, and  the  services  to  the  other,  and  one  dies  without  issue, 
whereby  her  part  descends  to  her  sister,  the  manor  shall  be  revived. 
2  Rol.  122. 1.  10.  25.     1  Leo.  204. 

Q  7-  How  it  shall  be  pleaded. 

If  a  man  pleads,  that  he  or  another  is  seised  of  a  manor,  be  oujght 
to  allege  the  name  of  the  manor,  and  it  is  not  sufficient  to  say,  that  be 
was  seised  of  a  manor  in  such  a  parish.     R.  2  Lev.  178. 

(Rl.)  Court^baron. 

To  every  manor  a  court^baron  is  incident.     Co.  L.  58. 
And  therefore  in  a  quo  warranto  for  holding  a  court-baron»  it  it 
sufficient  to  plead,  that  he  has  a  manor.     1  Bui.  54.    2  Cro.  260.^ 

(o)  1 .  If  a  manor  be  granted,  reserving  tbe  waste,  these  are  thereby  severed  from 
the  manor ;  subject,  however,  to  the  rights  of  common,  &c.  a»  before.  2  T.  R.  415. 
—  3.  A  fine  bv  tenant  for  life  of  parcel  of  a  manor,  the  reodue  being  in  possesdon  of 
tbe  tenant  in  fee,  severs  from  the  manor,    s  East,  $S3. 

And 
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And  if  he  pleads  that  he  has  a  manor,  he  ought  aot  to  prescribe  for 
holding  a  court-baron.     R.  Noy,  20. 

So,  if  he  grants  a  manor,  the  court-baron  passes  as  incident. 

Though  he  accepts  all  courts ;  for,  the  exception  is  void,  unless  in  the 
case  of  the  king.     R.  Mo.  870. 

And  the  profits  of  courts  may  be  excepted  by  a  common  person. 
Ibid. 

So,  if  the  court  of  a  manor  prescribes  for  suit  bis  in  anno,  it  may  be 
a  court-baron.     Sal.  604. 

But  there  cannot  be  a  court-baron  without  freeholders.  Co.  L.  58.  a. 
[Willes,  614.] 

[Such  (ra^hold  tenants  cannot  be  created  at  this  day.    Ibid.] 

[If  the  lord  now  convey  part  of  the  demesnes  of  the  manor  to  A. 
and  his  hieirs,  and  other  part  to  B.  and  his  heirs,  to  hold  as  of  his 
manor  by  feal^  and  suit  of  court,  and  then  hold  a  court  before  those  * 
two  tenants  as  free-tenants,  the  court  is  improperly  holden,  and  any 
amercement  at  that  court  is  consequently  bad.     Ibid.] 

And  therefore,  where  a  manor  is  granted  by  copy,  it  may  have  a 
CQstomaiy  court,  but  shall  not  have  a  court-baron.  R.  2  Cro.  260. 
Yd.  190.  Cp) 

(R  2.)  Customary  court. 

So,  a  manor  has  a  customary  courts  as  well  as  a  court-baron.  Co. 
L.  58*  a. 

And  this  concerns  the  copyhold  tenants  onlv.     Ibid. 

And  may  be  held  without  freeholders.    Ibid. 

If  a  manor  has  a  court  of  a  double  nature,  viz.  customary  and 
court-baron,  the  proceedings  of  both  may  be  entered  in  the  same 
lolL    Ibid. 

But  there  cannot  be  a  customary  const  without  copyholders.    Ibid- 

(R  3.)  Who  shall  be  judge. 

In  a  court-baron  the  freeholders  are  the  judges.  Co.  L.  58.  a. 
[4  T.  R.  484.] 

Though  it  be  upon  a  writ  of  right  patent,  directed  to  thelord^  or  hia 
biiKfi  quod  rectum  teneant.  R.  Mo.  1. 

But  in  the  customary  court  the  lord  or  his  steward  is  the  jttdge» 
Ca  L.  58.  a. 

(R  ^.)  In  what  place  it  shall  be  held. 

The  court-baroil  ought  to  be  held  within  the  manor,  otherwise  it 
will  be  void.     Co.  L.  58.  a. 

But,  by  custom^  the  lord  may  hold  a  court,  within  one  manor,  for 
ieveral  manors.     Co.  L.  BS.  a.    Cro.  Car.  367. 

So^  a  surrender  may  be  made  out  of  the  manor.  Vide  ante^ 
^F  2,  8cc.) 

So,  an  admittance  by  the  lord  himself,  though  not  by  the  steward. 
Vide  ante,  (G7.) 

So,  a  court  may  be  held  in  the  night,  jnxs^  oecasum  salts.   R.  Mo.  68. 

(p)  To  constitute  a  court-barop,  there  nuit  be  two  free  iuttor9«  at  the  least,  pre- 
•mt    4T.R.449.   Id.44e. 

(R  5.)  Stew* 
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(R  5.)  Steward.  —  How  retained. 

A  steward  ought  to  be  fidelisy  discreius,  &c.  Fleta,  lib.  2.  cap.  66. 
Co.  L.61.  b. 

And  may  be  retained  by  deed,  or  by  parol.  G).  L.  61.  b.  R.  Dy. 
248.  a. 

A  retainer  by  parol  may  be  for  a  court>-leety  as  well  aB  for  a  oourt- 
haron.     Co.  L.61.  b. 

A  retainer  by  parol  continues  till  it  be  discharged.    Ibid. 

A  steward  may  make  a  deputy. 

And  a  grant  to  an  infant  to  be  steward  per  se^  vel  deputaUj  will  be 
good.  Cont.  Co.  £1.  3.  b.  Cro.  £1.  637.  R.  ace.  Cro.  Car.  279. 
Jon.  310.    R.  2  Jon.  126.     Vide  £nfant,  (C  1.)    Vide  Officer,  (B  3.) 

So,  a  grant  in  reversion  shall  be  good.     R  2  Jon.  126. 

Or^  a  grant  to  two.     R  2  Jon.  127. 

Or,  a  grant  for  years,  if  the  grantee  so  long  live.     Ibid* 

So^  a  grant  of  a  stewardship  of  courts  leet  and  baron  shall  be  good 
for  the  court-baron ;  though  it  would  not  for  the  leet  R«  2  Jon.  126. 
2  Lev.  245. 

Who  is  a  sufficient  steward  to  make  a  grant,  &c.    Vide  ante,  (C  5.) 

(R  6.)  The  duty  of  the  steward. 

A  steward  mav  make  a  grant  or  admittance,  or  take  a  surrender  of 
copyholds.     Vide  ante,  (05 —  F  3.  —  G  6,  7.)  (y) 

(R  7.)  The  form  of  holding  the  court  —  Precept  for  it. 

The  usual  method  of  holding  a  court-baron  or  leet  is,  that  the 
steward  makes  a  precept  to  give  reasonable  warning  of  the  court. 
Kit  6.  a. 

Warning  for  fifteen  days  is  best,  which  is  the  common  time  between 
the  teste  and  return  of  a  writ  in  C.  B.     Kit  6.  a. 

But  six  or  seven  days  is  sufficient.     Ibid. 

A  precept  to  warn  a  court.  A.  B.  seneschaUus  ballivo  maneriipnt* 
dicti  saUitem.  Tibi  pnectpio  et  pariter  mando  quod  diligenterpramonire 
facias  visum  franc,  pkg.  cum  curia  baron,  ibidem  tenend.  erga  diem  Javis^ 
viddicetj  12"^  diem  Ociobris  prox.futvr.post  datumpnesent^  et  habeas  ibi 
hoc  pracept*  et  gualitery  J^c^  Dat.  sub  sigilio  meo  lo  die  kujus  mensis 
Octobris  anno  regni,  &c. 

(R  8.)    Style  of  the  court 

The  style  of  the  court  contains  the  time  and  places  and  before  wliat 
steward  it  is  held.     Kit.  6.  b.  53.  b. 

The  style  of  a  court.  Visus  franc,  pl^.  cum  curia  baron.  J.  B.  vrili- 
tis  domini  manerii  pnrdict.  ibidem  tent,  die  Joois,  videlicet j  12^  die  Ol> 
tobris  anno  regni^  %c.  fidei  drfensores,  S^.  19^  coram  A.  B.  arm.  tenes- 
chaUo  ibidem. 


{q)  Steward  t6  receive  stamp  duty/  and  deliver  surrender  within  a  ^ear.   9  G.  1 . 
€•  99. «» 6.  «^  $•  As  10  his  fee8>  vide  supra. 

(R  90  Pro. 
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(R  9-)  Proclamation. 

Afttfr  the  style  of  the  court  is  entered,  the  steward  causes  the  bailiff 
to  tnake  proclamation^  by  O  yes.     Kit.  6.  b.  5S.    . 

None  can  make  proclamation^  but  by  authority  of  the  king,  or  by 
custom.     Kit.  6.b. 

At  the  adjournment  of  a  term,  or  other  matter  for  the  king,  three 
proclamations  shall  be  made  at  the  beginning.     Ibid. 

And,  therefore,  at  the  beginning  of  a  court-leet,  which  is  the  king's 
court,  diree  O  yes  shall  be  made.    Ibid. 

At  the  beginning  of  a  court-baron  but  one.     Ibid. 

(R  10.)  Essoigns,  &c. 

After  proclamation  made^  the  suitors  or  resiants  shall  be  called. 
lUt  6.  b.  53.  b. 

Then  proclamation  shall  be  made  de  nocoj  and  afterwards  the  steward 
diall  say,  if  any  one  will  be  essoigned  or  enter  plaint^  let  him  come  in. 
Kit  7.  a.  53.  b. 

And  he  may  be  essoigned  by  attorney.     1  Leo.  104. 

(R  11.)  Enquest. 

After  essoiffns  and  plaints  entered,  the  enquest  shall  be  impanneUed 
sod  sworn.     hiU  ?•  a.  53;  b. 

(R  12.)  Charge* 

After  the  enquest  sworn,  and  the  proclamation  de  novo^  the  steward 
gives  a  charge  to  the  enquest.     Kit.  7*  b.  53.  b. 

Tlie  charge  admonishes  them  to  present  suitors  who  make  de&ult  in 
doiDg  suit.    Vide  Kit.  54.  b. 

2.  The  death  of  every  tenant,  and  who  is  heir,  and  what  profit  ac- 
crues to  the  lord  by  his  death,  viz.  relief,  heriot,  &c.     \^de  Kit.  SB*  a. 

3.  Forfeiture  of  any  tenant  by  alienation,  waste,  &c.     Ibid. 

4.  Subtraction  of  lands  or  services  from  the  lord.    Vide  Kit.  SH.  b.* 

5.  Incroachment  or  treq)a8s  in  his  demesnes  or  waste.  Vide  Kit. 
57.  a. 

6.  IndoBure  or  surcharge,  &c.  of  common.    Vide  Kit.  57.  b. 
Vide  Kit.  54.  b.  &c. 

(K 13.)  Jiirisdiction.  —  In  actions  personal.    Wheh  allowed. 

A  court-baron  may  hold  plea  of  actions  personal,  where  the  debt  or 
damages  are  under  405.     Noy,  20.     Vide  kit.  74.  b. 

As  in  debt     Vide  Kit.  74.  a. 

So  in  debt  upon  bond  under  40$.    Vide  Kit.  75.  a. 

So  in  an  action  upon  the  case  under  40^.    Vide  Kit.  76.  a. 

So  in  detinue  of  goods.     Vide,  Kit.  74.  b. 

So  in  trespass,  without  vi  4*  artnis,  under  40^.     Vide  Elit  74.  a. 

So  an  action  lies  there  by  the  lord  himself;  for  the  suitors  are  the 
judges.    Vide  Kit  74.  ia. 

So  by  a  stmnger  who  comes  into  the  manor.    Vide  Kit.  74.  b. 

(R  i4f.)  When 
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(R  14.)  When  not 

But  a  court^baron  cannot  hold  plea  of  common  right  above  40s. 
Vide  County,  (C  8.) 

And  if  it  does  by  prescription,  it  is  not  properly  a  court-baron,  bat  a 
court  of  record,  and  error  will  lie  upon  a  judgment  there.     Noy,  20. 

So  it  cannot  divide  a  debt  into  several  plaintSi  each  under  40s.  Vide 
Kit.  74.  a. 

So  trespass  does  not  lie  there  vi  et  armis.     Vide  Kit.  74.  b.  75.  b. 

Nor  trespass  hjjusticies;  for  it  cannot  be  directed  to  the  steward. 
Vide  Kit.  74.  b. 

So  in  trespass  without  vi  et  armisj  if  the  defendant  pleads  freehold, 
the  court  cannot  proceed.     Vide  Kit.  74.  a. 

Or  if  he  pleads  that  the  plaintiff  is  his  villein.     Ibid. 

So  account  does  not  lie  in  a  court-baron.     Vide  Kit.  74.  b. 

Nor  detinue  of  charters.     Vide  Kit.  74.  a.  75.  b. 

Nor  replevin,  except  where  the  lord  claims  it  by  charter  or  prescrip- 
tion.    Kit.  74.  b. 

Nor  waste.     Vide  Kit.  76.  a. 

Nor  ejectment  of  ward.    Ibid. 

Nor  ejectione  Jimue.    Ibid. 

Nor  assize*    Ibid. 

Nor  quare  impedttf  or  other  mixt  action.     Ibid. 

Nor  an  action  upon  any  statute.     Ibid. 

If  an  action  be  sued  in  a  court-baron,  in  which  it  has  no  jurisdiction^ 
prohibition  may  be  sued.     Vide  Kit.  74.  a.  75.  a. 

So,  if  a  plea  be  pleaded  which  oust6  the  jurisdiction  there.  Vide 
Kit  75.  a. 

So,  if  the  defendant  pleads,  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction,  and  the  plea  is  disallowed,  upon  affidavit  a  pro- 
hibition shall  go.    Vide  Kit.  74,  75^  &c. 

So  to  trespass  vi  Sc  armisj  a  supersedeas  may  be  granted.  Vide  Kit. 
75.  b. 

So,  if  it  has  no  jurisdiction,  the  proceeding  there  is  void,  and  tres- 
pass lies.    Ibid. 

(R  15.)  In  actions  for  land  freehold. 

So'  in  a  court-baron  a  writ  of  right  patent  may  be  sued,  directed  to 
the  lord,  or  if  he  be  out  of  the  realm,  to  his  bailiff,  to  do  right, 
where  his  tenant  in  fee  loses  by  default,  or  dies  seised,  and  a  stranger 
abates. 

When  it  lies,  and  of  what  thing  or  not.     Vide  Droit,  (B  1,  2.) 

And  if  die  lord  refuses  to  hold  a  court,  or  to  receive  the  writ,  or  to 
do  right,  a  writ  may  be  sued  against  him  by  the  demandant  to  command 
him  so  to  do.    F.  N.  B.  S.  £. 

And  hereupon  he  may  have  an  alias  pluries  and  attachment.     F.  N. 

B.  3*  £• 

Or  demandant  may  remove  the  plea  out  of  the  court-baron  by  toli  to 

the  county,  and  hj  pone  from  the  county  to  C.B.  without  cause  alleged. 
T.  N.  B.  3.  F. 

So  the  tenant  with  cause  may  remove  it  by  recordari,    F«  N«  B*  4.  A. 

But 
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fiut  if  a  Gourt-buron  holds  plea  of  freehold  ^without  writ,  the  judg- 
ment and  execution  thereupon  shall  be  void,  and  he  who  enters  upon 
such  execution  will  be  a  disseisor.     Kit.  74.  b. 

And  by  the  st.  de  Marl.  52  H.  S.  22,  nulluspossit  distringere  liberos  te^ 
nenies  ad  respomiend*  de  libera  tenement.  atU  de  cdiquibus  ad  liberum 
tenementum  spectan.  sine  brevi  domini  regis. 

So,  the  lord  after,  or  before  a  writ  directed  to  him,  may  give  a  licence 
to  his  tenant  to  sue  a  writ  of  right  in  C.  B.  whereupon  he  shall  have 
right  quia  dominus  remisit  curiam.  F.  N.  B.  2.  F.  Vide  Droit^  (B  1* 
—  C2.) 

Or  if  such  clause  be  omitted,  the  lord  may  certify  his  assent  by  letter 
to  the  kin«r  in  chancery.     F.  N.  B.  3.  A. 

Or  if  the  tenant  sues  in  C.  B.  without  sUch  letter  or  clause^  and 
recovers,  it  shall  be  good,  and  the  lord  or  tenant  cannot  avoid  it. 
F.  N.  B.  3.  B. 

So,  if  a  writ  of  right  patent  be  sued  in  a  court-baron,  and  the  mise 
joined  upon  battail,  or  to  be  tried  by  the  grand  assize,  the  court  cannot 
proceed.     F.  N.  B.  4.  E.      . 

Or  if  a  foreign  plea  be  pleaded.     F.  N.  Q.  4.  £. 
^  If  the  court-baron  proceeds  after  a  foreign  plea  pleaded,  or  the  mise 
joined  upon  the  grand  assize^  a  prohibition  goes.     F;  N.  B.  4.  E. 

(R  16.)  Copyhold. 

So  a  copyholder  shall  implead,  or  be  impleaded  for  his  tenement8»  by 
plaint  in  the  nature  of  a  real  action  in  the  court-bilron ;  for  he  cannot 
implead  by  the  king's  writ.     Lit.  s.  76. 

And,  therefore,  he  may  make  plaint  de  placito  temSy  with  protesta* 
tion  to  sue  in  the  nature  of  a  forttiedon,  mart  d'ancestar,  assize,  &c. 
Ibid. 

Or  in  nature  of  a  writ  of  entry  in  the  past;  and  shall  proceed  there- 
upon  as  in  such  action  at  common  law.     Mo.  6S. 

The  form  of  proceeding  in  right  patent,  vide  in  Droit,  (B 1^  &c.} 

(R  170  Trial 

In  a  court-baron  all  pleas  of  common  right  ought  to  be  determined 
by  wager  of  law.     2  Inst.  143.     Vide  County,  (C  1 1.) 
But  by  prescription  a  trial  may  be  by  jury.     2  Inst.  143. 
Or  ex  assensu  partium,     Bro.  Trial,  143. 

(R  18.)  Execution.  —  In  personal  actions. 

IF  a  recovery  be  in  the  court  of  the  manor  in  a  personal  action,  the 
plaintiff  shall  not  have  execution  by  capias  ad  satisfaciendum ;  for  that 
does  not  lie  in  a  court*baron.     Kit.  1 15.  b. 

Nor  by  elegit;  for  that  was  given  by  the  st.  W.  2.  18.  Vide  Kit* 
115.  b. 

Nor  regularly  hy  fieri  facias j  or  levari  facias.    Vide  Kit.  115.  b. 

But  the  plaintiff  upon  a  precept  from  the  steward,  regularly,  ought 
to  distrain  the  goods  of  the  defendant,  and  hold  them  in  the  nature  of 
ft  distress,  till  he  satisfies  the  condemnation.  1  Sal.  221.  Vide  K\U 
115.  b. 

Aad  he  cannot  sell  the  distress^  though  it  be  the  king's  manor.  R« 
2  Cro.  255. 

Vol.  III.  Q  Or 
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Or,  by  custom  he  may  take  execution  by  levari  JaeiaSf  and  appraise 
the  goods,  and  sell  them.     Kit.  1 15.  b.     Lut.  1413.     1  Sal.  201. 

Or,  the  lord  may  prescribe  to  sell  the  goods^  upon  an  execution.  Noy, 
20. 

(R  19.)  In  real. 

So,  in  an  action  for  copyhold  land,  pursued  in  the  nature  of  a  real 
action  at  common  law,  execution  shall  be  by  precept  from  the  steward 
to  the  bailiff  to  deliver  seisin.     Kit  254.  b. 

But  C.  B.  will  not  aid  a  court-baron,  with  process  to  put  the  party 
into  possession  with  a  posse  manerii.     R.  3  Leo.  9. 

So,  if  a  judgment  there  be  removed  by  certiorari  to  B.  R.^  execution 
shall  not  be  awarded  thence.     R.  1  Lev.  134. 

How  error  shall  be  redressed,  vide  ante,  (Pi,  2.) 

(S)  €u0tom  I  tlje  nature  i)f  iu 

(S  1.)  Must  be  alleged  in  a  particular  place. 

What  a  copyholder  mayor  ought  to  do»  or  not,  the  custom  of  the 
manor  directs.     Co.  L.  63.  a. 

Every  custom  is  local,  and  shall  be  alleged  not  in  the  person,  as  a 
prescription,  but  in  the  manor  or  other  place.     Co.  L.  1 1 3.  b. 

And  it  is  lex  loci ;  for  in  such  a  particular  place  it  binds  the  peraons 
or  things  concerned,  as  another  law.     Dav.  31.  b.  (r) 

Custom  may  be  alleged  in  a  manor  or  other  particular  place.  Co.  L. 
113.  b. 

In  a  city  or  burrough.     Kit.  105.  a* 

In  a  vill  not  burrough  or  corporate.     Ibid. 

So  in  a  county ;  as  gavelkind.     Ibid. 

In  a  hundred  or  county ;  as  the  Weld  of  Kent,  &c. 

But  it  cannot  be  alleged  for  the  whole  kingdom ;  for  that  is  the  com- 
mon  law.     Kit.  105.  a. 

(S  2.)  Must  be  time  out  of  mind. 

To  every  custom  there  are  two  inseparable  incidents,  time  and  usage. 
Co.  L.  113.  b.     Vide  Prescription,  (E  1.) 

And,  therefore^  continual  usage  and  practice,  from  time  whereof  no 
meniory  is  to  the  contrary,  makes  a  custom.    Dav.  32.  a. 

[And  <<  ancient"  custom,  found  in  a  spedal  verdict,  means  ^<  imme* 
moriaP'  custom.     Cowp.  17.] 

But  a  custom  cannot  be  established  by  the  king's  grants    Ibid. 

Nor  by  act  of  parliament.    Ibid. 


(r)  1.  A  custom  for  all  and  every  the  poor,  necesdtous,  and  indigent  househoideriy 
and  housebolden  residing  in  the  township  of  W.  to  cut  rotten  boughs  in  a  chas^  in 
the  parish  of  W.,.is  had,  since  the  parties  entitled  are  of  too  vague  and  uncertain  a 
description.  S  T.  R.  75s.  —  S.  A  custom  is  aood  thou^  it  extends  to  P'f^'^^^  living 
out  or  the  district  in  which  the  right  it  confers  is  to  1^  exercised.  5  T.  R.  418.— 
s.  Though  a  particular  custom  may  be  claimed  for  those  f"*«rtf^!'P£  within  a  parish,  yet 
It  caqnot  for  those  behif  in  the  parish*    8  H.  B.  595. 

(S3.)  Must 
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(S  3.)  Must  be  reasonable.  ~*  What  shall  be  so. 

Eveiy  custom  that  is  not  contrary  to  reason  may  be  allowed.  Co.  L* 
62.  a.    Vide  Prescription,  (£4.) 

(S  4.)  Though  contrary  to  a  rule  of  law. 

A  custom  may  be  reasonable^  though  it  be  contrary  to  a  rule  or  maxim 
of  law.    Dav.  32.  a. 

As  the  custom  of  gavelkind^  that  all  the  sons  shall  inherit.  DaT. 
S2.  a.    Lit.  s.  210.    Vide  Gavelkind. 

Or  burrough  english,  that  the  youngest  son  shallinherit.  Co.  L.  140.  b. 

Or  the  youngest  son,  if  he  be  not  of  the  half  blood.     Co.  L.  140.  b. 

Or  the  eldest  daughter,  or  sister,  &c.  Co.  L.  140.  b.  Vide  ante5 
(K  4.)    Vide  Burrough  English.    ' 

^    So  a  custom,  that  a  feoffinent  by  tenant  in  tail  with  warranty,  shall 
not  make  a  discontinuance.    Dav.  SO.  a.     1  Rol.'SGS.  1.  47. 

That  the  wife  shall  not  have  dower,  where  she  receives  money  upon 
sale  of  the  land.    Dav.  30.  b.     1  Rol.  B62.  1. 50. 

That  a  widow,  if  she  marries,  shall  not  have  dower.  1  Rol.  562. 
1.52. 

That  a  lease  for  years  by  a  copyholder  shall  determine  with  his  life^. 
R.  Hut.  101. 

That  an  infimt,  at  the  age  of  fifteen,  may  make  a  feoffment.  1  RoL 
567.  E. 

That  he  may  bind  himself  apprentice.     1  Rol.  567«  1.  12.  (s) 

(S  5.)  Though  contrary  to  a  statute. 

So  a  custom  may  be  reasonable,  though  there  be  a  general  provision 
by  statute  to  the  contrary,  if  the  custom  is  not  expressly  taken  away ; 
88,  a  custom  that  a  tenant  within  the  cinque  ports  snal^not  be  in  wardy 
I^.  288,  289.     Pal.  543.  (/) 

Vide  Prescription,  (F  3.) 

(S  (k)  If  for  a  common  benefit,  though  it  tends  to  a 

particular  prejudice. 

So  a  custom  shall  be  reasonable,  if  it  be  for  the  common  benefit, 
though  it  tends  to  the  prejudice  of  a  particular  person.    Dav.  32.  b. 

As,  a  custom  to  make  a  bulwark  for  the  defence  of  the  realm,  upon 
die  land  of  another.    Ibid. 

Or  to  dry  his  nets  upon  the  land  of  another.     Ibid. 

So,  to  turn  his  plough  upon  the  headland  of  another ;  for  it  is  for  the 
benefit  of  agriculture.    Dav.  90.  a.  32.  b. 

So,  that  a  searcher  shall  destroy  all  corrupt  victual,  which  shall  be 
put  to  sale  within  a  manor.  Per  three  J.  North  dub.  1  Mod.  20?. 
2  Mod.  56. 


(«)  It  18  no  objectioa  to  a  custom,  that  it  u  not  confonnable  to  common  law;  since 
it »  of  the  very  essence  of  a  custom  diat  it  diould  vary  from  iL    6  T.  R.  76a 

(0  A  custom  contrary  to  an  act  of  parliament  cannot  be  simported.  A  custom^, 
thmfore,  that  every  pound  of  butter  sold  in  a  market  shall  wei^  eighteen  ounces,  is 
Ud,  since  by  the  statute  bw  there  shall  be  only  one  wd^t  throughout  the  kingdom. 

3T.R.S71. 

Q2  [So 
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[So  a  custom  to  elect  such  a  one  resiant  within  a  private  leet,  within 
a  hundred,  constable  of  the  hundred^  is  good,  though  he  be  also  liable 
to  serve  that  oi&ce  within  the  leet.     Cowp.  1 3.]  {u) 

(S  70  If  it  may  have  had  a  reasonable  commencement. 

So  a  custom  shall  be  reasonable,  which  may  have  had  a  reasonable 
commencement,  though  otherwise  it  would  be  unreasonable.  Vide  post, 
(SIO.) 

As  a  custom,  that  every  tenant  of  a  manor  shall  pay  3/.  for  a  pound- 
breach, though  it  would  not  be  good  for  a  stranger ;  for  the  lord 
may  give  his  tenements  upon  such  terms.  Kit.  104.  b.  Vide  post, 
(S  IS.) 

That  every  tenant,  who  holds  land  in  villenage,  shall  pay  a  fine  upon 
the  marriage  of  his  daughter.     Kit.  104.  b.     Co.  L.  140.  a* 

That  one  .shall  have  liberty  to  plough  and  sow,  and  after  the  corn  is 
carried  away,  another  shall  have  the  land  as  his  several.     Kit.  104.  b. 

That  a  commoner  shall  not  put  cattle  upon  the  common,  after  the 
com  is  carried  away,  till  Michaelmas.     Kit.  105.  a. 

That  every  ship  shall  pay  so  much  per  ton  of  all  merchandize  in  such 
an  haven.     1  Sid.  18. 

[So,  where  a  corporation  is  entitled  to  customary  duty  on  corn  im- 
ported, a  custom  that  factors  free  of  the  corporation,  shall  receive  to 
their  own  use,  that  part  of  the  duty  which  arises  from  corn  consigned 
to  them  as  factors,  is  good ;  fbr  it  may  have  had  a  reasonable  com- 
mencement, as  to  encourage  the  importation  of  corn,  or  to  encourage 
factors  to  take  their  freedom.     Doug.  119.  134.] 

[A  custom  may  be  good,  though  it  tends  to  diminish  the  value  of  the 
lord's  estate,     2  Vezey,  300.] 

(S  8.)  Though  the  right  of  another  be  restrained. 

So,  a  custom  may  be  reasonable,  though  the  right  of  another  be  re- 
strained ;  as  a  custom  in  restraint  of  trade  in  some  respects.  Vide 
Trade,  (D  2.) 

A  custom  that  a  lord  may  have  a  bakehouse  for  his  tenants  in  tlie  villj  > 
and  that  none  else  shall  bake  there  to  sell*     R.  1  Rol.  559.  1. 20. 

That  all  the  inhabitants  of  a  vill  shall  grind  the  grain  they  use  there, 
at  his  mill.     R.  1  Rol.  559.  1.  40.     [Doug.  218.  .225.] 

[But  a  custom  to  grind  all  corn,  grain,  or  malt,  which  a  man  shall 
have  occasion  to  use  or  spend  at  the  mill  of  A.,  is  unreasonable;  for  it 
may  extend  to  corn  for  horses,  and  at  whatever  distance  the  tenant  may 
live.     1  Vezey,  56.     Doug.  221.] 

[A  custom  for  all  those  who  have  any  land  in  a  common  field  to  in- 
close as  much  thereof  as  they  please,  is  good.     Wils.  44.]  (x) 

(S  90  If 

(u)  1.  A  custom  that  every  inhabitant  of  a  parish,  of  the  age  of  sixteen,  of  whatever 
religious  sect,  shall  pay  4d,  yearly,  as  an  Easter  offering,  is  good.  Willes,  629.  —  2.  A 
custom  for  all  the  inhabitants  of  a  |>arish  to  play  at  all  kinds  of  lawful  games,  sports, 
and  pastimes,  in  a  particular  close,  at  all  seasonable  times  of  the  year,  at  their  free 
will  and  pleasure,  is  valid.  2  H.  B.  395.  —  J.  A  custom  that  tenants,  wiiether  bj 
parol  or  deed,  shall  have  the  way-going  crop  after  the  expiration  of  their  term,  is 
good  in  law.    Dougl.  201 . 

(jT;  Where  there  is  a  custom  in  a  manor,  that  upon  the  death  of  the  tenant  for  life,  be 
in  remainder  shall  come  in  and  be  admitted  tenant,  and  pay  a  fide,  it  is  a  good  custom, 

although 
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(S  9.)  If  in  general  words. 

So  a  custom  in  genenil  words  ought  to  have  a  reasonable  construction ; 
as  to  distrain  all  things  upon  the  land^  shall  be  intended  of  all  things 
distrainable.     1  Sid.  18. 

(S  10.)  What  is  not  reasonable.  —  If  it  cannot  have  had  a 

reasonable  commencement. 

But  a  custqm  is  not  reasonable,  which  cannot  have  had  a  reasonable 
commencement.     Dav.  32.  a.     Vide  ante,  (S  7.) 

For  a  custom  need  not  have  a  lawful  commencement^  as  a  prescrip- 
tion, but  ought  to  be  reasonable  in  its  commencement.     6  Co.  60.  b. 

,  And,  therefore,  the  custom  of  tanistry  in  Ireland,  that  land  shall  go 
seniori  4*  dignissimo  of  the  blood  and  surname,  is  unreasonable;  for  it 
commenced  by  power  of  the  most  potent.     R.  Dav.  34.  b. 

(Six.)  If  contrary  to  the  law  of  God. 

So,  a  custom  contrary  to  the  law  of  God,  is  not  reasonable.  Vide 
Kit  105.  a. 

(S  12.)  Or  contrary  to  the  king's  prerogative. 

Nor  a  custom  contrary  to  the  king's  prerogative ;  for  nullum  tempus 
occurrit  rcgi.    Dav.  33.  b.     Vide  Prescription,  (F  1.) 

As  a  custom  to  make  a  corporation.     Dav.  S3,  b. 

So,  a  custom  that  goods  distrained  within  a  manor  for  the  king's  debt, 
shall  be  brought  to  the  lord's  pound  for  three  days,  and  if  the  debt  in 
that  time  be  paid,  they  shall  be  restored.     I  Rol.  566.  1.  SO. 

So  a  custom  to  retain  goods  pledged  till  the  money  lent  be  satisfied, 
does  not  extend  to  the  jewels  of  the  crown.     Dav.  33.  b. 

So,  if  a  man  has  wreck,  estrays,  toll,  &c.  it  does  not  extend  to  the 
goods  of  the  king.     1  Rol.  566*  1.  37* 

(S  13.)  If  it  be  to  a  general  prejudice,  for  the  advantage  of  a 

particular  person. 

Nor  a  custom  to  the  general  prejudice,  for  the  advantage  of  any  par- 
ticular person.     Dav.  33.  a. 

As  a  custom,  that  no  commoner  shall  put  his  cattle  on  the  common 
till  the  lord  has  put  his  cattle  there.     Dav.  32.  b. 

That  no  tenant  shall  marry  his  daughter,  till^  he  pays  a  fine  to  the 
lord.     Dav.  33.  a.     Lit.  s.  209. 

That  the  lord  shall  take  the  cattle  of  a  stranger  levant  and  couchant 
upon  tlie  land,  for  his  heriot.     Dav.  33.  a.     Vide  ante,  (K  25.) 

Or  shall  take  3/.  of  every  stranger  for  a  pound-breach,  Dav. 
Vide  33.  a.  ante,  (S  7.) 


although  the  admittance  of  tenant  for  life  is  the  admittance  of  him  io  remainder.  The 
proclamation  to  the  tenant  to  come  in  to  be  admitted,  is  good  in  such  a  case,  in  genera 
terras,  without  naming  the  particular  tenant,  although  in  the  surrender  he  is  name 
fpedally .    2  Smith,  116.    5  JBast,  522. 

Q  3  That 
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That  a  tenant  shall  be  amei'ced,  if  he  does  not  put  his  cattle  in  the 
lord's  pound.    Dav.  SS.  a.     R.  21  H.  7. 20. 

That  a  man,  who  does  not  pay  as  much  as  is  due  to  the  church,  shall 
forfeit  so  much  to  the  lord  of  the  same  vilL     21  H.  ?•  20.  (^) 

That  a  tenant  fishing  in  the  sea  near  his  land,  unless  in  the  lord's 
boat,  shall  pay  so  mu(£  to  the  lord.    Vide  21  H.  7.  20. 

(S  14.)  Or  to  the  prejudice  of  any,  where  there  is  not  an 
equal  prejudice  or  advantage  to  others. 

Nor  a  custom  to  the  prgudice  of  any  one,  where  there  is  not  an  equal 
prejudice  or  advantage  to  others,  in  the  same  case;  as,  that  die  sheep  of 
several  owners,  upon  the  same  tenement,  shall  be  counted  insifmd^  and 
decimated;  for  one  may  pay  all  bis  lambs  for  tithes,  and  another  nodung. 
B.  Hob.  329.  (2?) 

(S  15.)  If  the  custom  be,  that  any  one  shall  be  judge  for 

himself. 

Nor  a  custom,  that  any  one  shall  be  fudge  for  himself;  as,  that  the 
lord  shall  detain  a  distress  taken  upon  his  demesnes,  till  fine  made  for 
the  damage  at  his  will.    Dav.  3S.  a.    Lit.  s.  212.  (a) 

(S  16.)  If  it  b^  against  common  right. 

Nor  a  custom  against  common  right;  as,  that  a  man  shall  have  warren 
in  land  not  held  of  him.     Kit.  104.  b. 

That  every  tenant  of  the  manor  shall  impound  catde  in  the  lord's 
pound,  for  he  may  impound  upon  his  own  land.     Kit  105.  b. 

That  if  a  tenant  ceases  for  two  years,  the  lord  shall  enter  till  he 
agrees  for  the  arrears ;  for  the  tenant  will  be  ousted  of  his  inheritance 
without. action.     1  Roi.  559.  1.  50. 

That  a  feme  covert  mi^y  make  a  devise  of  her  lands.     1  Sid.  17. 

[Or,  that  feme  covert  seized  in  fee  of  copyhold  lands  may  dispose  of 
her  estate  without  her  husband's  joining,     2  Wils,  1.] 

Or,  that  tenant  in  fee  shall  not  devise  his  lands  in  such  a  vill.  1  Rol. 
^58.  1.  15, 

Or,  shall  not  lease  for  above  six  years,     Ibid. 

That  the  wife  of  a  tenant  in  fee  shall  not  be  endowed,    1  RoK  569.  L  K 

That  the  wife  shall  have  property  of  such  a  part  of  the  goods  during 
poverture^  and  shall  dispose  of  them  without  her  husband.  1  Rol.  563. 
1,  5.  609.  If  38* 


■■^ 


(y)  A  cuvtom  that  ewy  man,  inlmUting  in  die  parish  cyf  A.  who  marries  by  licence 
in  another  parish,  shall  pay  5#.  to  the  rector  of  A.,  for  and  in  r^ard  of  the  said  mar« 
riage^  as  if  it  had  beeii  solemnized  in  A.,  is  bad.    Willes,  629^ 

{%)  1 .  A  custom  to  take  a  pro6t  in  the  soil  of  another,  is  good.  2  BIk.  9S6.  5  Wils. 
456.  1  W.  8. 941. —  8.  A  custom  for  every  inhabitant  of  an  andent  messimge  within 
H  parish,  to  t^l^e  ^  profit  a  prendre  in  the  land  of  an  indiridual,  is  bad.  4  T.  R.  7.  57, 
71S,         , 

(a)  A  custom  warranting  an  amerciament  at  the  leet  for  a  private  iakn  to  the  IorI 
tffthe  mimor,  ii  voi(i.  6T.IU5i|,  *^ 

That 
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Hiat  every  freeholder  shall  pay  a  fine  to  the  lord,  upon  the  marriage 
of  his  daughter  without  licence.     Co.  L.  139,  140.  {c) 

(S  17.)  Or  against  a  prescriptive  right. 

Nor  a  custom  against  a  right  by  prescription ;  as,  that  any  one  may 
erect  upon  a  new  foundation,  to  the  obstruction  of  ancient  lights.     R. 

1  Rol.  558. 1. 50.  666. 1.5. 

Sof  if  a  man  prescribe  for  a  way,  a  custom  that  another  may  stc^  it 
up,  is  void.     1  Rol.  566. 1.  20. 

So»  if  he  prescribe  for  common  appendant  or  appurtenaut^  a  custom 
that  another  may  inclose,  is  void.  R.  1  Rol.  565.  I.  50.  Jon*  $15. 
Cro.  Car.  432. 

(S 18.)  If  it  imports  a  loss  on  one  side,  without  a  benefit  in 

consideration. 

So,  a  custom  is  not  reasonable,  which  imports  a  loss'  on  one  side, 
without  a  benefit  in  consideration ;  as,  that  a  lord  of  a  manor  shall 
have  the  best  anchor  and  cable  of  every  ship  that  strikes  upon  soil 
within  his  manorj  and  perishes  there,  though  it  be  not  a  wreck.  R. 
3  Lev.  85.     Vide  3  Lev.  907. 

Though  it  be  alleged,  that  the  lord  buries  th^  dead  cast  from  the  ship ; 
for  that  IS  a  matter  of  charity.  3  Lev.  307*  (In  3  Lev.  307,  8.  seems 
to  be  adjudged  a  good  custom.) 

So,  a  custom,  mat  every  ship  idiich  passes  the  river  shall  pay  such 
a  sum,  because  the  city,  &c.  maintains  a  key  for  all  goods  unladen  in  the 
same  dty ;  fdr  this  does  not  extend  to  ships  which  do  not  unlade  there. 
R.  1  Vent.  71.  '  1  Mod.  47. 

Or,  because  it  maintains  a  key,  and  bushel  for  measuring  of  all  goods. 
R.  2  Lev.  97.     Ray.  232.     1  Mod.  104. 

Though  the  goods  are  unladen  at  another  place  in'  the  same  river. 

2  Lev.  97. 

[So,  a  custom  to  sink  coal-pits,  and  lay  the  rubbish,  coal,  wood,  &c. 
near  the  mouth,  on  the  land  of  another,  at  the  will  of  the  lord,  is  void ; 
as  unreasonable,  uncertain,  and  tending  to  make  a  man  judge  in  his  own 
cause.     Wi)f.  63.     Str.  1224.] 

(S  19.)  Must  be  certain. 

So,  a  custom  ought  to  be  certain,  otherwise  it  shall  be  void.  Dav. 
S3,  a.     Vide  Prescription,  (E  3.) 

As  a  custom,  that  an  infant  may  make  a  feoffment,  when  he  is  of  age 
to  count  I2d.  or  measure  an  ell  of  doth.    Dav.  33.  a. 


(c)  Several  curtomB  pleaded  for  all  the  tenants  of  a  manor,  their  fanners  and  occu- 
pien  of  tenements  of  the  manor,  ba?ing  gardens,  to  take  soil  covered  with  grass  on  a 
common,  for  making  and  rmiring  grass-plots  in  gardens,  for  the  improvement  thereof, 
and  for  Uie  improvement  or  the  gardens ;  and  fumer^  for  the  making  and  repairing  of 
banks  md  mounds  for  the  hedges  of  fences  of  tenements  belonging  to  the  manori 
apd  (iirthar,  for  the  improvement  of  such  tenements,  not  saying  (igncultucal  improve- 
ment. Held,  each  to  be  too  large  and  uncertdn,  and  destructive  of  ihe  right  or  oouh 
aoQ«   9  9mitb,i67.    7£ast,  isi. 

Q  4  That 
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That  the  tenant  of  a  manor  shall  have  all  windfalls,  who  first  comes 
to  the  place  where  they  fell.     Dav.  S3,  a.     But,  Dav.  35.  Semb.  cont. 

That  land  shall  descend  seniori  et  dignissimo  of  the  blood  and  sur- 
name.    R.  Dav.  35. 

[So,  a  custom  that  the  grantee  of  a  customary  estate,  (which  will  pass 
either  by  surrenderor  deed  and  admittance)  must  be  admitted  during  the 
life  of  the  grantor,  is  good  in  law.     Willes,  430.] 

So,  a  custom  that  depends  upon  the  will  or  pleasure  of  another,  is 
uncertain  and  void :  as,  to  have  half  a  mark,  or  a  horse,  when  the  sheriff 
holds  his  toum.     Dav.  33.  a. 

That  a  lease  by  a  copyholder  for  a  year,  shall  determine  by  a  sur- 
render of  the  copyholder  into  the  hands  of  the  lord.     Hut.  101.  {d) 

(S  20.)  Custom,  how  destroyed. 

V 

If  a  custom  be  discontinued,  it  is  gone.    Pay.  33.  b. 


CORN. 

\ride  DisMEs,  (H  1.)  —  BiENs,  (6  1,  2.) 


CORONATION. 

Vide  Boy,  (C.) 
tf  laim«  at  a  cirmiafion*    Vide  Officer,  E  $•) 


CORONER. 

Vide  Justices  of  Peace,  (D  7.)  —  London,  (K  6.)  — •  Officee, 

(G  1,  &c.) 


CORPORATION, 

Vide  Franchises,  (F1,&c.— G  4.&c.)  —  Capacity.  —  Devise,  (H  5, 
6.)  — Discontinuance,  (A  1.)— London,  (H.)-^Pi-eaper,(2  B1,2.) 


CORRECTION. 

Vide  Leet,  (K.)  —  Pleader,  (3  M  19-) 
|t^ii0e  of  comcdon.    Vide  Justices  of  Peace,  (B  82,)  —  Uses,  (N  9.) 


COSINAGE. 

Vide  Assise,  (D.) 


id)  A  cuBtotn,  the  extent  of  whicji  is  measured  by  "  re^sonftblcneis/'  is  sufficiently 
deBnite.   5 T. It.  413.  ^^^«,« 

^  COSTS, 
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COSTS. 

(A)  ^iren  ccje(t0  sball  be  recoDereD. 

(A  !•)  By  a  demandant,  or  plaintiff,  p.  233. 

(A  2.)  When    a   plaintiff    shall    not  -  recover    costs. 

p.  237. 
(A  3.)  When  no  more  costs  than  damages,  p.  238. 
(A  4.)  By  an  avowant,  p.  246. 
(A  5.)  By  a  tenant,   or  defendant.  —  In  an  action. 

p.  247. 
(A  6.)  In  an  information,    p.  251. 
(A  70  When  a   defendant   shall  not  recover  costs, 
p.  252. 

(B)  Coflttjet  in  error. 

(B  2.)  Costs  in  a  feigned  issue,  p.  257- 

(C)  Double  or  treble  co0tflt. 

(C  1.)  By  construction,  p.  257. 

(C  2.)  By  the  express  words  of  a  statute.  —  Double 

costs,  p.  258. 
(C  3.)  Treble,  p.  259. 

(C  4.)  When  not  recovered.  —  Vide  ante,  (A  2,  3.) 
p.  259. 

[(D)  i^oto  recotiereu.] 

(A)  mfitn  togtfi  0ban  be  recottereb. 

(A  1.)  By  a  demandant  or  plaintiff. 

By  the  common  law  costs  were  not  recoverable  in  a  plea  real,  per- 
sonal, or  mixt.     2  Inst.  288.     10  Co.  116.  a.  {e) 

But  now,  by  the  st.  of  Gloc.  6  Ed.  1.  1.  the  demandant  may  recover 
the  costs  of  his  writ,  in  all  cases  where  he  may  recover  damages.  {/) 

And  this  extends  to  all  the  costs  expended  in  the  suit     2  Inst.  288. 

And  to  costs  upon  the  first  writ,  where  the  plaintiff  purchases  another 
by  Journeys  Accompts.    2  Inst.  288. 


(0  Hard.  152. 

'/;  1 .  Cobti  are  considered  in  a  legal  sense  as  being  parcel  of  the  damages.  9  East,  298. 
^  2.  And  this  statute  was  the  origin  of  costs  de  incremento.  Gilb.  £q.  Rep.  195. 

But 
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But  be  shall  not  have  allowance  for  his  trouble,  or  loss  of  time, 
2  Inst  288. 

And  the  st.  of  Gloc.6Ed.  !•  1.  gives  costs,  in  all  cases  where  damages 
are  recoverable  by  the  same  or  any  former  act.     10  Co.  116.  a. 

So,  where  any  subsequent  act  gives  damages,  in  a  case  where  damages 
were  recoverable  before.    10  Co.  116.  a.  {g) 

So,  where  a  subsequent  statute  de  novo  gives  a  certain  penalty  and 
an  action  for  it  to  the  party  grieved,  he  shall  have  costs ;  otherwise  he 
might  lose  by  the  prosecution  (A) :  as,  in  an  action  upon  the  st.  1  Ph. 
&  M.  12.  for  taking  more  thi^  ^d.  for  a  distress,  by  which  he  loses  5L 
IL  Cro.  Car.  560.  1  Rol.  516.  L  50.  Jon.  447.  i  Vent.  133. 
Mar.  56. 

In  an  action  upon  the  st.  21  H.  8.  6.  which  gives  4Q5.  for  takin  ga 
mortuary  not  due.     1  Rol.  516. 1.  35.     Co.  Ent.  164.     Lut.  200. 

Upon  the  St.  5  El.  9.  which  ^ves  10/.  against  a  witness  who  does 
not  appear  upon  a  subpoena.     R.  1  Sal.  206. 

So,  upon  tne  st.  13.  El.  5.  which  sives  only  a  moiety  of  the  penalty 
to  the  party  grieved,  fi>r' using  a  fraudulent  deed.  Co.  Ent.  163.  Lut. 
200.     1  Rol.  517. 1.10. 

So  where,  by  a  private  act,  a  penalty  is  given  to  the  party  grieved,  the 
plaintiff  shall  have  costs;  for  it  is  a  duty  vested  before  the  action  brought. 
R.  Skin.  363.  367. 

So,  in  an  attachment  upon  a  prohibition  the  plaintiff  shall  have  costs, 
if  the  defendant  be  found  guilty.  1  Rol.  516. 1.  30.  R.  8.  Lev.  860% 
9  Inst  644. 

So,  if  judgment  be  by  default,  and  damages  found  upon  a  writ  of  in- 
quiry.    R.  2  Jon.  128.     Ray.  387.     1  Vent  948. 350. 

And  in  prohibition,  if  the  verdict  be  that  the  defendant  proceeded 
after  a  prohibition  delivered.  1  Rol.  516, 1.  25.  R.  Cro.  Car.  559. 
Jon. 447. 

And  now,  by  the  st  8  &  9  W,.  3.  1 1.  in  all  suits  upon  prohibition,  if 
the  plaintiff  has  judgment  after  plea,  or  demurrer,  (i) 

(g)  And  therefore  where  double  or  treble  damages  are  given  in  a  case  where  nQg)e 
damages  were  before  recoverable.  10.  Co.  1 16.  a.  2  Inst.  289.  Cowp.  368. 
(A)  1  Ld.  Rd.  172.  Willes,  440.  Say.  11.  7  T.  R.  267.  1  H.  Bl.  la 
(i)  1.  The  rule  as  to  costs  in  prohibition  on  the  st  8  &  9  W.  3.  ell.  la^  that  the 
pluntiff  succeeding  after  plea  pleaded  or  demurrer  joined,  ought  to  have  his  costs  from 
jthe  time  of  the  sug^tion  or  first  motion  for  a  prohibition,  and  all  costs  incident  and 
subsequent  thereto.  Ca.  Pr.  C.  P.  11.  Str.  82.  1062.  —  2.  And  where  the  defendant 
pleaded  nothing  to  the  merits,  but  only  that  he  did  not  produce  in  the  spiritual  couit 
aftsr  Che  prohibition,  tht  court  ordered  the  defendant  to  pay  the  plaintiirs  co^  Qf  ^e 
proceedings  in  prohibition.  Barnes,  146.  —-0.  Where  the  wendant  in  pjrobihitioBylets 
judgment  go  by  default,  the  plaintiffis  entitled  by  the  common  law  to  a  writ  to  enaiu^e  of 
nis  dams^es,for  the  contempt  in  proceeding  after  the  prohibition  deUveced^and  orconse- 
ouence  by  the  sC  of  Olooeester,  xq  his  costs.  Ca.  Pr.  C.P.  20^*^  In  thiscase,lioire«CKr 
thepleintiffis  only  entilM  to  eosts  from  the  ticoeUiatib^niie  for  #  proMitianwiisppflde 
absolute;  as  the  defendant  could  not  possiblv  be  in  contevpt  be£pre.  Jd.  2 1 .  -^  5,  And 
where  the  plaintiff*  was  nonsuited,  it  was  hold^  that  |h^  defendant  ought  only  to  have 
the  costs  of  the  nonsuit,  and  not  what  were  incurred  by  opposing  the  rule  to  rfiew  cause 
mhf  the  writ  should  not  be  granted.  Say.  137.  —  6.  Ir  judgment  be  given  for  the 
plaintifTas  to  part  of  what  is  in  issue,  he  is  endtled  to  costs,  although  a  consultadon  be 
granted  as  to  the  residue.  2  Str.  1062. —  7.  And  in  like  manner  if  the  defepdant  pre- 
vail as  to  part,  he  is  entitled  to  costs.  Barnes,  1^8,  9.  —  8.  But  it  seems  he  is  not  for 
succeeding  on  demurrer.  Tidd.930.-^  9.  There  is  a  proviso  in  the  statute,  .diat  it  shall 
not  extend  to  executors  or  administrators.  VideCa.  Pr.  156.  Pr.  Reg.  lis.  Barnes, 
19t.  129.    3  East,  202.     Udd.  930,  931 . 

So 
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So  the  jdaintiff  shall  have  costs,  in  debt  finr  oosts  asaesMd  for  not  prov- 
ing a  suggestion.     R.  1  Rol,  516. 1.  40. 

And  now,  by  the  st.  8  &  9  W.  3.  1 1.  in  debt  upon  the  st.  2  Ed.  6. 
IS.  for  not  setting  out  his  tythes,  where  the  single  value  found  by  the 
juiy  does  not  exceed  twenty  nobles,  {k) 

And  by  the  same  statute,  in  all  actions  for  waste,  where  the  single 
value  found  does  not  exceed  twenty  nobles. 

And  by  the  same  statute,  the  plaintiff  shall  have  costs  in  a  scire  facias^ 
if  he  obtauis  an  aWard  of  execution  after  plea,  or  demurrer.  (Z) 

In  a  sdre facias  upon  i^. recognizance  by  bail.    Semb.  1  Sal.  208.  (m) 

So 

{h)  In  debt,  for  the  penalty  oftbe  st  8  ^  5£dv.  6.  c*  IJ.  for  not  setting  out  tithes, 
with  a  coast  for  the  angle  viuue,  after  a  demurrer  to  the  declaration,  the  narties  sub- 
nutted  to  arbitration,  and  the  arbitrator  awarded  the  single  value  to  be  less  tnan  twenty 
nobles  (jeL  15#.4dl):  the  court  held  that  the  plaintiff  was  not  entitled  to  costs  on  tiie 
oounts  for  the  penalty  under  8  &  9  W.  5.  c  1 1,  the  value  not  having  been  found  by  a 
jmy;  but  they  allowed  him  to  have  costs  taxed  on  the  oount  for  the  single  value.- 
1  H.  Bw  107.    Vide  Barnes,  150. 

(Jt)  And  after  judgment  by  default  in  debt  on  bond  to  secure  an  annuity,  payable 
quarterly,  and  tcire  faciai  thereon  suggesting  a  breach  in  non-payment  of  a  quarter's 
.arrearsy  and  damages  assessed  to  that  amount  on  8  &  9  W.  J.  c.  1 1.  s.  S.  K.  B.  held 
that  plaintiff  was  entitled  to  hu  costs,  on  the  alx>ve  section,  which  directs  a  stay  of  pro- 
ceedings, on'pajrment  of  future  damages,  costs,  and  charges^  iaiiet  quoHei,  though  the 
third  secdon  only  gives  costs  in  scire  facieu  after  plea  or  demurrer.    1 1  Bast,  587. 

(m^  1.  On  moving  for  a  fMndamut,  or  information  in  nature  of  a  quo  warranto,  a  rule 
is  either  granted  or  refused  in  the  first  instance;  and  if  a  rule  to  shew  cause  be  granted, 
it  is  either  made  absolute  or  dischaiged ;  and  in  the  latter  case,  with  or  without  costs, 
according  to  circumstances.  3  Burr.  1453.  1  T.  R.  396. 405.  9Str.  1039  2  Burr.  780. 
4  Burr.  1963.  —  S.  At  common  law,  as  a  plaintiff  mi^t  have  recovened  danu^es  in  an 
action  upon  the  case  for  a  fidse  return  to  a  mandamug^  he  is  now  entitled  to  costs  where 
he  succeeds  in  such  action,  by  the  statute  of  Gloucester;  and  where  he  &ils  therein, 
the  defendant  has  a  ri^ht  to  cfosts  under  4  Jac  1.  c.  3.  Hull.  3979  8.  —  3.  And  fay 
9  Ann.  c  20.  after  recitmc  that  divers  persons  who  had  a  right  to  the  offices  of  mavors, 
bailifK,  portreeves,  and  other  offices  within  cities,  towns  corporate,  boroughs,  and  places 
within  Uiat  part  of  Great  Britain  called  England  and  Wales,  or  to  be  burgesses  or  firee< 
men  of  such  cities,  &c./ have  either  been  illegally  turned  out  of  the  same,  or  have  been 
refiised  to  be  admitted  thereto,  having  in  many  of  the  said  cases  no  other  remedv  to 
procure  themselves  to  be  respectively  admitted,  or  restored  to  their  said  offices  or  ffan<» 
diises  of  being  burgesses  or  freemen,  than  by  writs  ofmandaimut  the  |)roceedino  in 
winch  are  very  dilatory  and  expensive;  it  is  enacted,  that  as  often  and  in  any  of  the 
cases  aforesaid  an^  writ  otmandtmui  shall  issue  oiit  of  the  king's  bench,  the  courts  of 
sesnoBs,  of  counties  palatine,  or  any  of  the  courts  of  mnd  sessions  in  Wales,  and  a 
ffctoni  ^all  be  made  thereunto,  it  shall  and  may  be  lawnil  to  and  for  the  person  or  per* 
sons,  suinff  or  prosecuting  such  writ  of  mandamut,  to  plead  to  or  traverse  all  or  any  lAie 
material  nets  contained  within  the  said  return,  to  which  the  person  or  pesBonsmaidng 
such  return  shall  reply,  take  issue,  or  demur ;  and  such  further  proceedings  and  in  such 
manner  shall  be  had  therein  for  the  determination  thereof,  as  mi^ht  have  been  had,  if 
the  person  or  persons  suing  such  writ  had  brought  his  or  their  action  on  the  case  for  a 
fiJae  return ;  and  if  any  issue  shall  be  joined  on  such  proceedings,  the  person  or  persons 
muMkg  such  writ  shall  and  mav  try  the  same,  in  such  place  as  an  issue  joint  in  such  action 
en  the  case  should  or  might  have  been  tried;  and  incase  a  vdrdict  shall  be  Ibund  for  the 
person  or  persons  suing  such  writ,or  ju(%ment  given  for  him  or  them,  upon  a  demurrer 
or  by  mi  die^,  or  for  want  of  a  replication  or  wber  pleading,  he  or  they  shall  recover 
his  or  their  damages  and  costs,  in  such  manner  as  he  or  they  might  have  done  ia  such 
acttoo  on  the  ca«ea8  aforesaid ;  such  costs  and  damages  to  be  le^ed  by  €&,  ad.  mufi.fa^ 
oxdcffti  and  a  peremptory  writ  cimandamM*  shall  be  granted  vrithont  delay,  for  him 
or  then  for  whom  judgment  shall  be  given,  as  might  have  been  if  such  return  had  been 
jttdlMd  insuffideat;  and  in  case  iudgmeut  shall  be  given  for  the  person  or  persons 
majnn^  such  return  to  such  writ,  he  or  they  shall  recover  his  or  their  costs  of  suit,  to  be 
levied  m  manner  aforesaid.  ^-^  4.  But  no  provision  being  made  for  cosu  by  this  statute 
where  the  writ  is  obeyed,  tfie  it.  ISG.3.  c.21.  after  mating  that  although  a  wtit  of 
ffMfidswiif,  to  admit  any  person  to  the  franchise  of  being  a  dtuen,  burgess,  or  froeaan 

of 
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So  the  plaintiff  shall  have  costs,  if  he  has  judgment  upon  demarrer, 
where' he  would  have  had  them  upon  a  verdict. 

And  in  an  action  against  an  executor,  or  administrator.  Hut.  79. 
D.  Hard.  165. 

of  any  cftv,  town  corporate,  borough,  cinque  port,  or  place  within  England  or  Wales, 
be  obeyed,  the  person  applying  for  the  same  is  nevertheless  put  to  great  trouble,  delay, 
and  expence;  and  that  by  the  laws  in  being  in  many  cases  no  provision  is  made  for 
giving  costs  to  the  party  suing  out  any  such  writ,  where  the  same  is  obeyed;  enacts, 
that  where  any  person  shall  be  entitled  to  be  admitted  a  citizen,  burgess,  or  freeman  of 
any  such  city,  &c.  and  shall  apply  to  the  mayor  or  other  person,  officer  or  officers,  in 
such  city,  &c.  who  have  or  hath  authority  to  admit  citizens,  burgesses,  and  free- 
men therein,  to  be  admitted  a  citizen,    burgess,    or    freeman  thereof;    and  shall 
give    notice,    specifying    the    nature    of  his    claim,    to    such    mayor    or    other 
officer  or  officers,  that  if  he  or  they  shall  not  so  admit  such  person  a  citizen,  burgess, 
or  freeman,  within  one  month  from  the  time  of  such  notice,  the  court  of  K.  B.  will 
be  applied  to  for  a  writ  of  niandamus  to  compel  such  admission ;  and  if  such  mayor  or 
other  officer  or  officers  shall,  after  such  notice,  refuse  or  neglect  to  admit  such  person, 
and  a  writ  of  mandamus  shall  afterwards  issue,  to  compel  such  mayor  or  other  officer  or 
officers  to  make  such  admission,  and  in  obedience  to  such  writ,  such  persons  shall  be 
admitted  by  the  said  mayor,  or  other  officer  or  officers,  a  citizen,  &c.  of  such  city,  &c^ 
then  such  person  shall  (unless  the  court  shall  see  just  cause  to  the  contrary)  obtain  and 
receive  from  the  said  mayor,  or  other  officer  or  officers,  so  neglecting  or  refusing  as 
aforesaid, 'all  the  costs  to  which  he  shall  have  been  put  to  in  applying  for,  obtaining, 
and  serving  such  writ  of  mandamKi,  and  enforcing  the  same,  by  a  rule  to  be  made  by  the 
court  out  of  which  such  writ  shall  issue,  for  the  payment  thereof,  together  with  the  costs 
of  am)lying  for,  obtaining,  and  enforcing  the  said  rule ;  and  if  the  rule  so  to  be  made 
shall  not  be  obeyed,  then  the  same  shidl  be  enforced,  in  such  manner  as  other  rules 
made  by  the  said  court  are  or  may  be  enforced  by  law.  —  5.  Before  the  exhibiting  of  an 
information  in  nature  of  a  quo  warraftio,  the  relator  ought  to  enter  into  a  recognizance 
in  20/.  to  prosecute  the  same  with  efiec^  &c.  pursuant  to  st.  4  &  5  W.&  M.  c.  is. 
1  Salk.  576.    Carth.  509. —  6.  And  if  he  do  not  proceed  to  trial  within  a  year  after 
issue  joined,  the  defendant  is  entitled  to  costs,  to  the  extent  of  such  recognizance. 
C.  T.  H.  247.    2  Str.  1042.  — 7.  It  is  also  enacted  by  the  st.  9  Ann.  c.  20.  s.  5.  that  in 
case  any  person  or  persons  against  whom  any  information  or  informations,  in  the  nature 
o^ii  quo  warranto,  shall  in  any  of  the  said  cases  (already  mentioned  in  treating  of  costs 
on  writs  oimandamuii  be  exhibited  in  any  of  the  said  courts  of  King's  Bench,  &c.,  shall 
be  found  or  adjudgeci  guilty  of  a  usurpation  or  intrusion  into,  or  unlawfully  holding 
and  executing  any  of  the  said  offices  or  franchises,  it  shall  and  may  be  lawful  to  and  for 
the  said  courts  respectively,  as  well  to  give  judgment  of  ouster  against  such  person  or 
persons  of  and  from  an^  of  the  said  offices  or  franchises,  as  to  fine  such  person  or  per- 
sons respectively,  for  his  or  her  usurping,  &c.  any  of  the  said  offices  or  franchises;  and 
also  to  give  judgment,  that  the  relator  or  relators  in  such  information  named,  shall 
recover  nis  or  their  costs  of  such  prosecution ;  and  if  judgment  shall  be  given  for  the 
defendant  or  defendants  in  such  information,  he  or  they  for  whom  such  judgment  shall 
be  given,  shall  recover  his  or  their  costs  therein  expended,  against  such  relator  or 
relators;  such  costs  to  be  levied  in  manner  aforesaid.  — ^^8.  This  statute  is  confined  to 
corporate  offices.     1  Burr.  402.     1  Blk.  93.    Vide  9  East,  469. —  9.  But  in  the  cases 
to  which  it  applies,  if  any  one  of  several  issues  on  a  auo  loananto  information,  be  found 
for  the  prosecutor,  or  for  which  judgment  of  ouster  is  given,  he  is  entitled  to  costs  on 
all  the  issues.     1 T.  R.  453, —  10.  The  prosecutor  of  an  information  in  nature  of  ^uo 
warranto  shall  pay  costs  on  the  statute  for  not  proceeding  to  trial  according  to  notice. 
I  Str.  33,  Say.  130.-^  1 1.  And  a  defendant  in  execution  for  the  contempt,  and  for  costs 
on  a  quo  warranto  information,  is  entitled  to  be  discharged  under  the  Lords'  act. 
4  T.R.  809. —  12.  By  32  G.  3.  c.  58.  (which  gives  the  defendant  a  right  to  plead  the 
statute  of  limitations,  &C.  to  an  information  in  nature  of  quo  warranto),  \f  upon  the  trial 
of  such  information,  the  issue  joined  upon  the  plea  aforesaid  shall  be  found  fbr  the  de- 
fendant or  defendants,  or  any  of  them,  he  or  they  shall  be  entitled  to  judgment,  and  to 
such  and  the  like  costs  as  he  or  they  would  by  law  have  been  entitled  to,  if  a  verdict  and 
judgment  had  been  given  for  him  or  thiem  upon  the  merits  of  his  or  their  title :  provided 
always,  that  in  every  such  case,  the  prosecutor  of  such  information  may  reply  to  such 
plea,  any  forfeiture,  surrender,  or  avoidance  by  the  defendant,  of  such  office  or  fran- 
chise, happening  within  six  years  before  the  exhibition  of  such  information ;  whereon 
the  defenaant  may  take  issue,  and  shall  be  entitled  to  costs  in  manner  aforesaid.    Tidd. 
931.  935. 

So, 


When  costs  shall  be  recovered.  2S7 

So,  .where  several  damages  are  given,  he  shall  have  entire  costs, 
though  he  has  judgment  only  for  part.     Hob.  6. 

By  the  st.  33  H.  a.  39.  in  suits  upon  specialty  to  the  king,  or  to  ano- 
ther to  his  use,  the  king  shall  recover  his  costs  and  damages  as  other 
common  persons  do  in  their  suits,  (n) 

(A  2.)  When  a  plaintiff  shall  not  recover  costs.  Vide  post,  (DO 

But  the  plaintiff  shall  not  have  costs,  where  a  statute  since  the  st.  of 
Gloucester  gives  damages  generally,  in  a  case  where  iio  damages  at  all 
were  recoverable  before :  As,  in  (o)  quare  impedit.  10  Co.  1 16.  a.  Cont. 
where  the  church  was  full  at  the  time  of  the  quare  impedH.     Skin.  25. 

So  a  plaintiff,  who  sues  qui  tam^  &c.  shall  not  have  costs,  be  the 
penalty  certain  or  uncertain.     R  1  Vent.  133.     1  Sal.  206.  [p) 

As  upon  the  st.  31  El.  12.  for  not  paying  toll  for  a  horse  before  sale. 
3  Lev.  37i.     Lut.  200. 

Upon  the  St.  5-  El.  9.  for  20/.  against  him  who  commits  perjury,  R. 
Hut.  22.  .  1  Brownl.  66.     Dub.  Cro.  El.  177. 

So  the  plaintiff  shall  not  have  costs  against  the  garnishee  in  a  foreign 
attachment.     R.  Cro.  El.  172. 


(fli)  1.  Executors  and  administrators,  when  defendants,  have  no  privily  with  respect 
to  costs.  Plowd.  183.  Hut.  69.  79.  —  2.  And  if  there  be  a  verdict  against  them, 
the  judgment  is,  that  the  costs  be  levied  of  the  goods  of  the  testator  or  intestate,  if 
the  defendant  hath  so  nuich  thereof  in  his  hands  to  be  administered,  and  if  not, 
de  honit  proprUs,  4  T.  R.  648.  7  T.  R.  359.  —  5.  A  bankru|)t  sued  as  executor, 
pleaded  a  false  plea,  and  it  being  found  against  him,  the  plaintiff  had  judgment  for 
the  costs  (U  bonis  propriis,  after  which  he  obtained  his  certificate;  and  the  court 
held,  that  this  judgment  for  the  costs  was  not  discharged  by  the  certificate.  5  Bur. 
1368.  1  Blac.  Rep.  400.  S.  C.  —  4.  But  where  an  executor  or  administrator  pleads 
plcne  admnisiravU,  and  the  plaintiff*,  admitting  the  truth  of  the  plea,  takes  judg- 
ment of  assets  in  futuro^  the  defendant  is  not  liable  to  costs.  See  Rast.  £nt  585« 
8  Co.  154.  S  Saund.  23G.  Sid.  448.  S.  C.  —  5.  And  where  an  executor  or  ad- 
ministrator pleads  several  pleas  to  the  whole  declaration,  as  ncn  attumpni,  and 
pUne  admhutravUt  and  one  of  them  is  found  for  him,  he  is  entitled  to  the 
pottea  and  costs,  though  the  other  plea  be  found  against  him.  £.  22  Geo.  5,  K.  B. 
T.  23  Geo.  3.  K.  B.  —  6.  But  if  the  plaintiff  take  judgment  of  assets  infiduro,  upon 
the  plea  of  piene  admhusiraviiy  and  go  to  trial  upon  the  plea  of  non  auumptii,  he 
will  be  entitled  to  costs,  if  he  obtain  a  verdict;  and  therefore  in  such  case,  unless 
the  defendant  has  a  good  ground  of  defence  upon  nonauumpiU^  it  is  usual  for  him 
to  move  to  withdraw  his  plea,  which  the  court  will  permit  him  to  do  upon  pay- 
ment of  costs.  2  Blac.  Rep.  1275.  —  7.  So  where  an  executor  pleaded  non  auumpsU 
and  p/<ne  admkdgtramt^  on  which  the  plaintiff  took  issue,  and  a  bond  and  mortgage 
outstanding,  and  plene  administmvU  pr^tter,  on  which  latter  nlea  the  defendant  took 
judgment  of  assets  guando  accidtrint,  and  there  was  a  verdict  for  the  plaintiff  j  on  the 
pleA  of  non  auumptitf  and  for  the  defendant  on  the  issue  of  piene  >  adminittravU  ;  the 
court  held  that  the  plaintiff,  being  at  all  events  entitled  to  judgment  of  assets  ^tunu/o, 
and  having  been  compelled  by  the  defendant's  pleading  non  auumptU^  to  go  down  to 
tnal,  was  entitled  to  retain  the  poitea,  and  to  have  the  general  costs  of  the  trial, 
though  the  issue  of  plene  adminisiravit  was  found  against  him.  12  East,  232.  Tidd. 
966   967. 

(o)  1.  Real  actions.  —  2.  Prohibition.  Comb.  20. — 3.  So  when  double  or  treble  da* 
magci  were  given  by  a  subsequent  statute,  in  a  new  case  where  single  damages  were 
not  before  recoverable,  as  in  waste,  against  tenant  for  life  or  years,  upon  the  statute  of 
Gloucester.  2  Hen.  4.  17.  9  Hen.  c.  66,  10  Co.  116.  2  Inst.  289. —  4.  For  nut 
setting  out  tithes  upon  the  9  &  3  £d.  6.  c.  13.  Moor,  915.  Noy,  136.  Hard.  152. 
—  5.  Secui  where  single  damages  are  given  to  the  party  grieved.  2  Wils.  91.  Barnes,  151. 
3  Burr.  1723.    Say.  10.  1  T.  R.  71.    6  T.  R.  355.    7  T.  R.  267.    Vide  Cowp.  367,  8. 

(p)  1  Rol.  Ab,  574.  Carth.  231.  Comb.  449.  5  Mod.  355.  1  Ld.  Rd.  172.  Ca. 
IV.  C.P.  87.    Barnes,  124.    Cowp.  366.    1  H.  B.  10.    B.  N.  P.  335. 

Nor 


«88  COSTS. 

No^  in  a  $cire  facias^  till  the  fit*  9  &  9  W.  S.  11.     Laf.   101. 
Dal.  95.  {q) 

(A  3.)  When  no  more  costs  than  damages. 

By  the  st.  48  £1.  6.  in  personal  actions  in  the  courts  (r)  of  Westmin- 
ster (and  by  thest.  11  &  12  W.  3.  9.  in  the  courts  in  Wales,  Chester^ 

Lan- 
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(j^)  ).  By  the  Welck  judicatare  ac^  13  Geo.  a.  c.  51.  s.  1.  ^  in  case  the  plaintiff  in  any 
action  upon  the  case  fiBf  words,  debt,  trespass  on  the  case,  assault  and  battery,  or  other 
personal  (vide  1  N.  A.  267.)  action,  where  the  cause  of  action  shall  arise  in  Wales,  and 
which  shall  be  tried  at  the  assizes  at  the  nearest  English  county  to  that  part  of  Wales  in 
whieh  the  cause  of  action  shall  be  laid  to  arise,  shall  not  recover  by  verdict  a  debt  or 
damages  to  the  anM>uut  often  pounds;  if  the  ju^  who  tried  the  cause,  on  evidence 
appearing  before  him,  shall  certify  on  the  back  of  the  record  of  mn  ^rtt»,  Uiat  the  de- 
fendant was  resident  in  Wales  at  the  time  of  the  service  of  the  writ,  or  other  mesne 
process  served  on  him ;  on  such  fact  bein^  suggested  on  the  record  or  judgment-roll,  a 
jud^ent  of  nonsuit  shall  be  entered  against  the  plaintiff,  and  the  defendant  shall  be 
entitled  to,  and  have  like  judgment  ahd  remedy  to  recover  his  costs  against  the  plaintiil^ 
as  if  a  verdict  had  been  given  by  the  jury  for  the  defendant;  unless  the' judge,  before 
whom  the  cause  shall  be  tried,  shall  certifjr  on  the  back  of  the  record,  that  the  freehold 
or  title  of  the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question,  or 
that  the  cause  was  proper  to  be  tried  in  such  English  county.*' —  2.  And  by  s.  2.  **  in  all 
transitory  actions,  arising  vnthin  the  principality  of  Wales,,  which  shall  be  brought  in 
any  of  his  majesty's  courts  of  record,  out  of  the  said  principality,  if  the  venue  therein 
shall  be  laid  in  any  county  or  place  out  of  the  said  principality,  and  the  debt  or  damages 
found  by  the  jury  shall  not  amount  to  the  sum  of  ten  pounds,  and  it  shall  appear,  upon 
the  evidence  given  on  the^rial,  that  the  cause  of  action  arose  in  Wales,  and  that  the 
defendant  was  resident  therdn  at  the  time  of  the  service  of  any  writ,  &c,  and  it  shall 
be  so  certified,  under  the  hand  of  the  judge  who  tried  the  cause,  upon  the  back  of  the 
record  of  mnpr%ui\  on  such  facts  being  suggested  on  the  record  or'judgment^oll,  a 
judgment  of  nonsuit  shall  be  entered  thereon  against  the  plaintiff,  and  he  shall  pay  to 
the  defendant  his  costs  of  suit,  &c.    And,  in  the  taxation  of  costs,  the  proper  officer 
shall  allow  to  the  plaintiff  out  of  the  defendant^  costs,  the  full  sum  given  him  by  t^e 
verdict." — J.  In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted  by  the  statute 
28  Geo.  S.  c.  S7.  8.  24.  that  **  in  case  any  information  or  suit  shall  be  commenced  and 
brought  to  trial,  on  account  of  the  seizure  of  any  goods,  wares,  or  merchandize,  seized 
as  forfeited  by  virtue  of  any  act  or  acts  of  parliament  rekting  to  bis  majesty's  revenues 
of  customs  or  excise,  or  of  any  ship,  yessel,  or  boat,  or  of  any  horsey  cattle,  or  carria^ 
used  or  employed  in  removing  or  carrying  the  same,  wherein  a  verdict  shall  be  found 
for  the  claimer  thereof,  and  it  shall  appear  to  the  judge  or  court  before  whoni  the  same 
shall  be  triecfor  heard,  that  there  was  a  probable  cause  of  seizure,  die  judge  or  court 
shall  certify  that  there  was  a  probable  cause  for  making  such  seizure;  and  in  such  case 
the  claimant  shall  not  be  entitled  to  any  costs  of  suit  whatsoever."—  4.  And  see  the 
Aatutes  19  Geo.  2.  c.  34.  s.  16.    23  Geo.  3.  c.  70.  s.  29.     £.  22  Geo.  0.  K.  B.  —  5.  fii 
actions  upon  Judgments,  it  is'enacted  bv  the  statute  43  Geo.'3.  c  46.  s.  4.  that  **  the 
plaintiffii  shall  not  recover  or  be  entitlea  to  anv  costs  of  suit,  unless  the  court  in  which 
such  action  shall  be  brou^t,  or  some  judge  of  the  saAie  court,  shall  otherwise  order. 
See  2  Blac.  Rep.  785.  —  6.  But  this  statute  does  not  extend  to  an  action  brought  by 
the  defendant,  to  recover  the  costs  of  a  judgment  of  nonsuit^  but  only  to  Judgments 
recovered  by  phdntiffs."  14  East,  343.  — ^7.  And  in  actions  against  justice  or  the  peace 
bn  account  ota  conviction,  or  any  thing  done  by  them  for  carrying  tiie  same  into  effect, 
in  case  such  conviction  shall  have  been  quashed,  the  plainti^  besides  the  value  and 
amount  of  the  penalty,  in  case  the  same  shall  have  been  levied,  shall  not  be  entitled  to 
recover  any  costs  of  suit;   unless  it  shall  be  expressly  alleged  in  the  declaration,  that 
such  acts  wer6  done  maliciously,  and  without  any  reasonable  or  probable  cause;  nor  in 
case  it  shall  be  proved  at  the  trial,  that  such  plaintiff  was  guilty  of  the  offence  whereof 
he  had  been  convicted,  or  on  account  of  which  he  had  been  apprehended,  or  had 
otherwise  suffered,  and  that  he  had  undergone  no  greater  pnnisnment  than  was  as- 
signed by  law  to  such  offence.    43  Geo.  3.  c.  141.    Tidd.  955. 957. 

(r)  1.  None  of  the  statutes  made  for  restraining  the  plaintiff's  pght  to  CQSts,  except 
the  31  Jac  1.  c.  16.  extend  to  actions  brought  in  an  inferior  court,  and  removed  by  nie 
defendant  into  a  superior  one.  2  Lev.  124.  4  Mod.  378,9.  1  Ld.  Rd.  595.  Cb^Vt. 
C.  P.  45.  a. -~2«  And  it  has  been  holden,  that  the  latttr  statute,  1  Seik.  207.  as 

weU 


TVhen  costs  shall  be  recwered*  SS9 

» 

Lancaster  and,  Durham^  if  it  appears  that  the  debt  or  damages  amount 
not  to  40f.  the  plaintiff  shall  have  no  more  costs  than  damages,  (f) 


well  as  the  99  &  S9  Car.  9.  c  d.,  Cas.  Pr.  C.  P.  45*  only  restraios  the  court  from 
awunliiig  more  costs  than  damages ;  but  the  juiy,  not  being  restrained  tbereby»  may 
give  what  coats  thejr  please.    Tidd.  952,955. 

(t)  1 .  The  intention  of  the  statute  was  to  confine  trifling  actions  to  inferior  courts. 
Gilb.  E<^  Rep.  196.  Gtib.  C.  P.  261, 9.  —  9.  And  a^erdficate  may  be  jmnted  upon  it, 
at  any  lime  after  the  trial  of  the  cause.  Say.  18.  5  T.  R.  38.  n. — 5.  The  first  instance 
of  a  certificate  being  sranted  upon  the  statute  was  in  the  case  of  White  ▼.  Smith,  £» 
17  G.  9.  wherein  WilTes,  C.  J.  certified  in  an  action  for  taking  sand.  2  Str.  1232. 
1  Wils.j93.  8  Wils.  525. — 4.  Since  which  time,  there  have  beon  several  instances  of 
such  certificates.  Id.  Say.  250.  9  Wils.  258.  5  T.  R.  37.  —  5,  Where  a  statute  pro- 
hibits an  ac^  and  gives  damages  for  the  riolation,  with  costs  of  suit,  it  does  not  take 
away  tibe  judges  power  to  certify  under  43  Eliz.  c  6.,  that  the  damages  are  less  than40i. 
1  Tannt.  -400.  —  6.  And  a  certmcate  ma^  be  granted  upon  thii  statute,  in  an  action  oa 
the  case  for  an  injuiy  done  to  the  plaintiff's  right  of  common  by  digging  turves.  8  East. 
294.  -^  7.  Or  in  an  action  of  assault,  battery,  and  imprisonment,  ifno  actual  battery  be 
proved.  1  N.  R.  955. -~  8.  And  even  if  a  battery  be  proved,  this  will  not  prevent  the 

SgV  from  certifying  with  respect  to  the  imprisonment  under  the  43  Elix.,  and  though 
cannot  certify  as  to  the  battery,  yet  the  plaintiff  will  not  be  entitled  to  full  costs  m 
that,  unless  the  judge  certify  under  the  22  &  23  Car.2.  c.  9.  2  N.  R.  471.— 9.  If  there 
be  a  certificate  upon  this  statute,  the  plaintiff  shall  not  have  the  costs  of  any  plea  pleaded 
with  leave  of  the  court ;  although  the  issue  thereupon  joined  be  found  for  nim,  and  the 
judge  have  not  certified  that  uie  d&ndant  had  a  probable  cause  for  pleadinff  the 
matter  therein  pleaded.  Tidd.  676. — laBy  3  Jac.  1.  cAS^.  4.  if  in  any  acti<m  ofdeb^ 
or  action  upon  the  case  o^on  an  assumpsit  for  the  recovery  of  any  debt,  to  be  sued  or 
prosecuted  against  any  dtuen  or  fireeman  of  the  city  of  London,  or  any  other  person, 
oeing  a  victnaller,  tradesman,  or  IdKNiring  man,  inhabiting  within  the  said  dty  or  the 
fibcfftica  thereof,  in  anv  of  the  Ung's  courts  at  Westminster,  or  elsewhere  out  of  the 
court  oi  requests  for  the  same  city,  it  shall  appear  to  the  kidge  or  judges  of  the  court 
where  such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the 
plaintiff  shall  not  amount  to  the  sum  of  40ff.,  and  the  defendant  shall  duly  prove,  either 
ny  soflBcient  tesdmony  or  his  own  oath,  that  at  the  time  of  commencing  such  action  the 
defendant  was  inhabitinff  and  resident  in  the  dty  of  London  or  the  liberties  thereof  the 
smdjndp  or  judges  shall  not  allow  to  the  pluntiff  any  costs  of  suit,  but  shall  award  the 
plaintiirto  pay  so  much  orcUnaipr  costs  to  the  defendant  as  the  defendant  shall  Justly 
prove,  before  the  said  judge  or  judges,  it  hath  truly  cost  him  in  defence  of  the  suit.-* 
11.  The  jurisdiction  of  the  court  ofreguests  for  London  was  extended,  by  the  14  Q.  2- 
c.  lOu  to  ^'everf  dtisen  and  fireeman  or  the  dty  of  XfOndon,  and  every  other  person  and 
persona  inhabitmg  within  the  said  dtv  or  its  liberties^  and  also  to  persons  renting  or 
ke^xng  any  shop,  shed,  stall  or  stand,  or  ie^ng  »  livelihood  there,  who  have  debts 
owing  them,  not  exceeding  the  sum  of  forty  shilling  by  any  person  or  persons  inh»- 
bitiv  or  seddng  aUvdibood  within  the  said  dty  or  its  liberties,  during  their  respective 
inhabitancy  or  seeking  a  livelihood  as  aforesaid.  See  5  T.R.  S5S.  1  East,  353.a.  S.t!. 
dtedw — 12.  And  by  the  39  &  40  Geo.  3.  c.  104.  it  was  still  further  extended  to  ''debts 
not  exceeding  the  sum  of  Si,  s.  2.  due  to  any  person  or  persons,  whether  residiiy 
within  the  dty  of  London  or  elsewhere^  or  to  bodies  politic  or  corporate,  and  fratern^ 
ties  or  brotherhoods,  whether  corporate  or  not  corporate,  firom  any  person  or  persons 
residing  or  inhabiting  within  the  said  ci^  or  its  liberties,  or  keeping  any  house,  warcK 
house,  shopt  shed,  stell  or  stand,  or  netkin^  a  livelihood,  or  trading  or  dealing  within 
the  same  aty  or  liberties,  s.  5.  — 13.  And  if  any  action  or  suit  shall  be  commenced  in 
any  other  court  than  the  said  court  of  requests,  for  any  debt  not  exceeding  the  sum  of 
SL  and  recoverable  by  virtue  of  the  former  acts,  or  of  this  act,  in  the  said  court  of  re- 
onests,  the  plaintiff  or  plaiutifls  in  such  action  or  suit  shall  no^  by  reason  of  a  verdict 
for  liim,  ber,  or  them,  or  otherwise,  have  or  be  entitled  to  any  costs  what^ever ;  and  if 
the  verdict  shall  be  given  for  the  defondant  or  defendants  in  such  action  or  suit,  and 
the  judge  or  judges  before  whom  the  same  shall  be  tried  or  heard,  shall  think  fit  to  cer- 
tify that  sucn  debt  ought  to  have  been  recovered  in  the  said  court  pf  requests,  then  such 
defendant  or  defendants  shall  have  double  costs,  and  shall  have  such  remedy  for  reco- 
vering the  same,  as  any  defendant  or  defendants  may  have  for  his,  her,  or  their  costs,  in 
any  cases  by  law.*  s.  12.  — 14.  This  act  of  parliament  has  been  construed  to  extend  to 
an  action  <n  debt  for  less  than  five  pounds,  on  the  judgment  of  a  superior  court.  2  Bos. 
A  Poh  58t.    Vide  3  Bsp.  Cas.  Ni.  Pri.  280.  — 15.  And  the  court  of^req^ests  have  juria- 
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diction  under  it,  orer  a  contract  for  the  retention  of  tithes  by  the  tenant,  the  talue  of 
which  was  under  5/.  — 16.  And  therefore  if  the  vicar  sue  for  the  same,  and  recover  less 
than  5/.  upon  a  count  in  auumpsU  on  a  quantum  vaiedant,  the  defendant  ma}*  enter  a 
suggestion  on  the  roll,  stating  that  he  was  a  freeman  and  inhabitant  of  tKe  city  of 
London,  trading  there  at  the  time  he  was  served  with  the  writ,  for  the  purpose  of  oust- 
ing the  plaintiff  of  his  costs.  5  £axt,  194. — 17.  The  criterion  in  these  cases  is  the  sum 
recovered  by  the  verdict;  and  if  that  be  under  5/.,  the  defendant  is  entitled  to  a  sug- 
gestion for  costs,  though  the  action  was  brought  for  the  recovery  of  a  Urger  sura. 
S  Tannt.  169.— ^  18.  There  are  some  distinctions  deservina  notice,  between  the  former 
acts  of  parliament,  for  the  recovery  of  small  debts  in  London,  and  the  59  &  40  Geo.  3, 
e.  1 04. —  1 9.  By  the  former  acts,  the  court  of  requests  had  no  jurisdiction  in  a  suit,  unlesa 
both  the  plaintiff  and  defendant  were  resident  within  the  city.  S  H.  Blac.  2?o.  — 
sro.But  this  is  not  necessary  under  the  39  &  40Geo.5.  c.l04.which  extends  the  jurisdic- 
tion of  the  court  to  debtsnot  exceeding  5/-,  dueto  any  person  or  persons,whether  residing 
within  the  city  or  elsewhere. — 91.  It  is  necessaiy  however,under  the  latter  act,  that  the 
defendant  should  be  a  person  residing  or  inhabitingwi  thin  the  city  or  its  liberties,or  keep- 
ing a  house.  Sec.  or  seeking  a  livelihood  there.  —  22  And  if  a  party's  residence  be  out 
of  the  jurisdiction  of  the  court  of  requests  for  London,  his  occasionally  underwriting 
a  policy  at  Lloyd's  coffeehouse,  where  he  has  a  seat,  is  not  a  seeking  his  livelihooa 
within  the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the  court;  it  must  be  followed 
as  a  trade  or  business.  5  £sp.  Gas.  Ni.  Pri  19 ,  and  see  1  Smith,  R.  534.  —  25.  So 
where  a  defendant  resided  in  Middlesex,  and  kept  a  warehouse  in  the  dty  of  London 
jointiv  with  another  person,  but  told  the  plaintiff^that  be  did  not  keep  the  warehoutte, 
and  tne  plaintiff,  upon  enquiry  in  the  neighbourhood  where  it  was,  could  obtain  no 
intelligence  respecting  him,  the  court  of  Common  Pleas  would  not,  under  the  above 
act  ofparliament,  exempt  the  defendant  from  pa}'ment  of  costs,  on  the  ground  of  the 
verdict  being  under  five  pounds,  and  that  he  ought  to  have  been  summoned  to  the 
court  of  requests.  '  I  New  Rep.  €•  P.  155.  <—  24.  So  a  market  aardener,  who  rented  a 
stand  with  a  shed  over  it  in  Fleet  Market,  at  an  annual  rent,  wnich  he  occupied  three 
times  a  week,  on  market  days,  till  ten  o'doCk  in  the  morning,  after  which,  and  on  ail 
ether  days,  it  was  occupied  by  others,  was  held  not  to  keep  a  i^tand,  within  the  meaning 
of  the  London  court  of  requests  act,  so  as  to  be  privileged  to  be  sued  there  for  a  debt 
under  five  pounds,  t  East,  556. — 25.  And  in  a  late  case,  a  person  pl^^ing  as  a  porter  in 
the  city  of  London,and  resorting  to  a  house  of  call  there,  but  not  lodging  in  the  city,  was 
holden  not  to  be  a  person  seeking  his  livelihood  in  Loudon,  within  the  meaning  of  the 
above  act  2  Taunt.  196.  and  see  15  East,  161. — 26.  It  should  alsobe  observed,  that  under 
the  former  acts,  the  plaintiff  is  not  only  prevented  from  recovering  his  costs,  upon  a  aug- 
gestion  that  the  debt  is  under  forty  shillings, but  shall  pay  costs  to  the  defendant :  but  the 
statute  59  &  40  Geo.  5.  c  104.  only  prevents  the  plaintifffrom  recovering  his  costs,  on  a 
verdict  in  his  favour  for  less  than  five  pounds,  and  does  not  give  any  costs  to  the  defendant; 
though  if  a  verdict  be  given  for  the  latter,  he  is  entitled  by  the  act  to  doulde  costs,  on 
the  judge's  certifying  Uiat  the  debt  ought  to  have  been  recovered  in  the  'court  of  re- 
quests.—  27.  The  court  of  requests  in  London  having  been  found  extremelv  beneficial, 
courts  of  a  similar  nature  were,  towards  the  end  of  the  last  reign,  establisned,  by  act 
of  parliament,  in  various  districts,  in  and  about  the  metropolis. —  26.  As  in  the  town 
and  borough  of  Southwark,  &&  by  the  22  Geo.  2.  c.  47.  (explained  and  amended  by 
the  52  Geo.  2.  c.  6.) — 29.  In  the  city  and  liberty  of  Westminster,  and  part  of  the 
duchy  of  Lancaster,  by  the  25  Geo.  2.  c.  27.  (explained  and  amended  by  the  24  Geo.  9* 
c  42.)  —  50.  And  in  the  Tower-hamlets,  by  the  25  Geo.  2.  e«  50. — 51.  The  county 
eourt  of  Middlesex  was  also  put  on  a  different  footing,  by  the  25  Geo.  2.  c.  55.  for  the 
more  easy  and  speedy  recovery  of  small  debts.  —  52.  And  in  the  present  reign,  the 
jurisdiction  of  these  courts  has  in  several  instances  been  extended  to  sums  not  ei(ceed- 
ing  fivepdunds.— 55.  As  in  London,  by  the  59  &  40  Geo.  5.  c.  104.  before  mentioned.-* 

54.  In  Southwark,  and  the  east  half  hundred  of  Brixton,  by  the  46  Geo.  5  c  87.  — 

55,  'in  Birmingham,  by  the  47  Geo.  5.  sess.  1.  c  14.  —  36.  And  in  Manchester,  by  the 

48  Geo,  5.  c.  45 57.  And  in  the  city  of  Bath  and  its  environs,  the  jurisdiction  of  the 

court  of  requests  has  been  extended  to  sums  not  exceeding  ten  pounds,  by  the  statute 
45  Geo.  5.  c.  67.  —  58.  In  these  acts  of  parliament  there  are  exceptions,  relating  to 
particular  causes  and  persons,  of  which,  and  over  whom  the  courts  havenojuribdio- 
tion. — 59  Thus,  in  the  5  Jac.  1.  c.  15.  there  is  an  exception  or  proviso,  s.  6.;  and  see 
59  &  40Geo.  5.  c.  104.  8. 11.  1  Smith,  R.  596.  that  *'  it  shall  not  extend  to  any 
debt  for. rent,  upon  any  lease  of  lands  or  tenements,  or  any  other  real  contracts, 
nor  to  any  other  debt  that  shall  arise  by  reason  of  any  cause  concerning  a 
testament  or  matrimony,  or  any  thing  concerning  or  properly  belonging  to  the 
ecclesiastical  court,  although  the  same  be  under  forty  shulinp." — 40.  And  there  is 
a  similar  exception  in  the  court  of  conscience  acts  forWestmwster.   22  Geo.  2.  c.  47. 
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47«  I.  16.  —  41.  And  the  Tower-hamlets.  Doag.  845.  —  42.  And  in  the  act  for 
South warky  46  Geo.  3.  c.  87.  there  is  a  clause,  that  it  shall  not  extend  to  any  debt  for 
aoj  sum,  being  the  balance  of  an  account  on  demand,  originally  exceeding  five  pounds. 
S.13.— >4J.  The  exception  in  the  London  act,  has  been  extended  to  an  action 
te  Qse  and  occupation.  Doug.  244.,  and  see  15  East,  161.  Vide  8  Bos.  & 
Pol.  29.  —  44.  And  the  court  of  conscience  act  there  does  not  extend  to  cases 
where  the  plaintiff  recovers  less  than  the  limited  sum,  in  a  special  action  on 
the  case,  for  the  breach  of  an  agreement    5  T.  R.  529.  —  45.  Or  in  an  action 

00  the  case  for  n^ligence,  in  driving  the  plaintiff's  carriage,  contrary  to  an  im- 
plied ^  (unempmi,  1  Taunt.  396.  —  46.  Nor  does  the  jurisdiction  of  the  courts  of 
conscience  extend  to  contracts  made  on  the  high  seas.  1  Bos.  &Pul.  225. — 47.  Also 
it  is  a  constant  and  invariable  rule,  that  none  of  the  court  of  conscience  acts  extend 
to  cases,  where  the  sura  recovered  is  reduced  under  the  limited  sum,  by  means  of  a 
setoff  2  Str.  1191.  1  Wils.  19.  S.  C.  2  Wils.  68.  Barnes,  470.  S.  C.  Z  Wils.  48. 
Say.  Costs,  65. 8.  C.  1  Bo's.  &  Pul.  223 ;  or  tender,  Dou|l.  448,  9.  —  48.  And  in  the 
Common  Pleas  it  has  been  holden,  that  if  a  debt  originally  above  five  pounds,  be 
reduced  under  that  sum  by  partial  payments,  it  is  within  the  exception  of  the  South- 
wark  act  46  Geo.  3.  c.  87.  &  12.  —  49.  But  in  general  it  is  otherwise,  where  the 
reduction  is  made  by  payments  in  part  Barnes,  553.  4  Burr.  2135.  8  East,  28.  347. ; 
bat  see  1  Bos.  &  Pul.  223.  Semb.  contra.  1  Taunt.  60;  or  the  defence  of  infancy. 
14  East,  301.  —  50.  And  where  a  demand  for  plumber's  work  and  materials,  to  the 

taking  and 
was  not 
this  was 

not  a  demand  reduced  below  five  pounds  by  balancing  an  account,  within  the  exception 
of  the  twelfth  section.  14  East,  344.  —  52.  It  is  not  a  sufficient  ground  for  refusing  a 
suggestion,  under  the  22  O^o.  2.  c.  47.  that  a  court  of  conscience  has  no  authority  to 
.  try  a  question  of  bankruptcy.  1  Bos.  &  Pul.  11.  —  $z.  And  where  a  cause  is  referred  to 
art>itration,  and  the  costs  are  directed  to  abide  the  event  of  the  suit,  the  plaintiff  we 
have  seen,  is  not  entitled  to  them,  if  it  appear  by  the  award  that  his  original  demand 
was  under  forty  shillings,  and  he  might  nave  recovered  it  in  a  court  of  conscience. 
^54.  The  court  in  one  instance  permitted  a  suggestion  to  be  entered  on  the  roll, 
in  an  action  brought  by  an  administrator.      Doug.  246.,  and  see  l  Bos.  &  Pul.  1 2. 

—  55.  But  in  an  action  brought  aeainst  an  executor,  they  refused  it,  Doug.  263..stat. 
14  Geo.  2.C.  10.  5T.  R.  535.  Id.  529. ;  "saying,  it  could  not  be  meant  to  give  the 
court  of  conscience  a  jurisdiction  over  executors ;  and  that  if  there  was  no  express 
exertion,  there  was  one  implied  from  the  nature  and  reason  of  the  thing.  —  S^.  An 
attorney,  when  plaintifl^  is  not  obliged  to  sue  for  a  debt  under  five  pounds,  in  the 
court  of  requests  for  London.  7  East,  47.  3  Smith,  R.  S'i.  S.  C. — 57.  And  when 
defendant  is  not  subject  to  the  jurisdiction  of  the  county  court  of  Middlesex.  2  Wik. 
42.  Doug.  580.  3  Bur.  1583.  semb.  contra;  and  see  2  Bos.  &  Pul.  29.  —  58.  But 
in  London,  Westminster,  and  the  Tower-hamlets,  he  is  expressly  subjected  thereto. 

—  59.  And  where  a  person  is  sued  in  a  superior  court,  for  a  debt  under  forty  shillings, 
he  may  move  the  court  to  stay  the  proceedings. — 60.  The  mode  of  taking  advantage  of 
these  statutes  is  by  plea,  su^estion,  or  motion.— 61.  Where  there  is  a  prohibitory 
dause  in  the  act,  declaring  that  ^  no  action  for  any  debt  under  forty  shillings,  and  re« 
coverahle  in  the  court  of  reouests,  shall  be  brought  agmnst  any  person  within  the 
jurisdiction  thereof,  in  any  other  court  whatsoever,"  as  in  Westminster,  the  proper 
mode  of  taking  advantage  of  the  act  is  by  pleading  it,  or  giving  it  in  evidence  under 
the  general  issue.  2  H.  Blac.  552.-^62.  And  if  that  mode  be  not  adopted,  the  court 
will  not,  after  verdict,  enter  a  suggestion  on  the  record,  that  the  defendant  lived 
within  the  jurisdiction,  or  stay  the  proceedings.  3»T.  R.  453.  1  East,  354.  a.  S.  C. 
dted.  43  Geo.  3.  K.  B.  —  63.  Tne  Tower-hamlet  act  has  the  same  prohibitory 
clause;  and  though  it  gives  no  form  of  plea,  yet  it  may  be  pleaded,  or  the  facts 
which  bring  a  case  within  it  may  be  ^ven  in  evidence  under  the  general  issue,  to 
Bouoit  the  plaintiff  2H.  Blac.  352.  —  64.  Or  obtain  a  verdict  against  him.  i  East, 
352.  —  ^S^  In  the  London  act,  as  well  as  in  the  acts  for  Southwark  and  Middlesex, 
there  is  no  such  prohibitory  clause ;  and  therefore  the  proper  mode  of  proceeding  upon 
these  acts  is,  for  the  defendant  to  apply  to  the  court  b^*  affidavit,  for  leave  to  enter 
a  suggestion  on  the  roll  of  the  facts  necessary  to  entitle  him  to  the  benefit  of  the  act. 

1  Str.  47. 50.  2  Str.  1 120. 1 191.  Barnes,  353. 470,  71.  Say.  Rep.  273.  Say.  Cosu,  64. 
S.  C  2  Wils.  68.  Barnes,  470.  S.  C.  Doug.  244.<— 66.  Which  suggestion  may  be 
traversed,  or  demurred  to.  Barnes,  471 .  2  H.  Blac.  354.  —  67.  And  where  the  plain- 
tiffdemnrred  to  the  suggestion,  which  was  adjudged  against  him,  the  costs  of  the  appli« 
cation  were  allowed,  as  well  as  of  the  trial  and  former  proceedings,  (2  Str,  1 120.)  though 
■ot  stticdy  speaking  costs  of  the  defence. — 68.  The  applicaUon  for  leave  to  enter  a 
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Nor  by  the  st  21  Jac.  16.  in  an  action  for  slander  if  tlie  damages  are 
under  405.  {t) 

.  Nor,  by  the  st.  22  &  23  Car.  2.  9.  s.  149.  in  other  personal  actions^ 
unless  where  the  judge  at  the  trial  certifies  a  battery  to  be  proved,  or  a 
title  to  be  principally  in  question ;  and  judgment  for  more  costs  shall  be 

Toid.     1  Vent.  256.  {u) 

-  -  ■  ■ .     - 

< 
suggestion  should  be  made  before  final  iudgment  signed.  S  H.  Blac.  354.  8  East,  S79. 
—  69.  And  the  affidavit  in  support  or  it  must  state  that  the  parties  were  within  the 
jurisdiction,  when  the  cause  of  action  arose.  S  H.  Blac  820.  S  Taunt.  1 69.  —  70.  And 
m  Middlesex  it  should  be  sworn,  that  the  defendant  was  li^ible  to  be  summoned  to  the 
court  of  requests.  S  H,  Blac.  556.  —  71.  But  this  does  not  seem  to  be  necessary  in 
London,  s  Taunt  169.  —  7S.  After  judgment  by  defoult,  and  damages  assessed  under 
five  pounds  upon  a  writ  of  inquiry,  a  suggestion  cannot  it  seems  be  properly  entered  on 
the  roll.  1  Str.  46.  —  75.  But  the  defendant  may  come  into  court,  under  the  London 
act,  and  move  ta  stay  proceedings,  on  payment  ot  the  damages  assessed,  without  costs. 
S  East,  S59.;  and  see  S  H.  Blac  351.  9  Bos.  Sc  Pul.  588.  —  74.  And  the  distinction  Is 
said  to  be  this ;  that  where  the  intent  is  to  call  upon  the  other  party  to  pay  costs,  it  is 
Becessary  to  enter  a  suggestion,  but  where  the  intent  is  to  exonerate  the  party  applying^ 
and  the  other  party  is  not  entitled  to  costs  at  all,  a  motion  is  sufficient  to  take  them  fix>ni 
•him.    1  Taunt.  597.  per  Best,  serjeant.    Tidd.  937.  946. 

(t)  l.The  operation  of  this  statute  is   confined  to  actions  for  slanderous  words 

2  ok  en  of  the  person ;  and  does  not  exteml  to  an  action  for  a  libel.  24  Geo.  0* 
.6.  — 2.  Or  for  slander  of  title,  &c.  Cro.  Car.  141. 163.  1  Str.  645.  wherein 
the  special  damage  is  the  gist  of  the  action.  —  3.  Neither,  for  the  same  reason,  does 
it  extend  to  an  action  for  special  damage,  in  consequence  of  words  not  in  them- 
selves actionable.  S  Ld.  Raym.  851.  1  Salk.  206.  7  Mod.  129.  S.  C.  Willes.  438. 
Barneti,  132.  S.  C.  Id.  135.  2  H.  Blac.  531.  —  4.  Though,  where  the  words  are  action- 
able in  themselves,  a  special  damage  will  not  take  the  case  out  of  the  statute.  8  Ld. 
Haym.  1588.  2  Str.  936.  S.C.  Willes,  438.  Barnes,  132.  S.  C.  Id.  142.  3  Butr. 
1688.  2  Blac.  Rep.  1062.  Say.  Costs,  25.  S.C.  Cas.  Pr.C.  P.  I37.c<mtra. —  5.  Thii 
statute  applies  to  a  writ  of  inquiry,  as  well  as  a  trial,  where  the  damaces  are  under  forty 
shillings,  2  Str.  934.— 6.  And  a  justification  found  for  the  plaintiff  will  not,  in  that  event, 
entitle  him  to  full  costs.    Barnes,  126.    Cas.  Pr.  C.  P.  22.   2  Wils.  258.  4  East,  567. 

(fi)  1.  By  the  22  &  23  Car.  2.  c  9. (extended  to  Wales,  and  the  coimties  palatine^  Jby 
the  1 1  &  12  W.  3.  c  9.)^  it  is  enacted,  that  *^  in  all  actions  of  trespass,  assault  and  battery, 
and  other  personal  actions,  wherein  the  judpe^  at  the  trial  of  the  cause,  shall  not  find 
and  certify  under  his  hand,  ui>on  the  back  ofthe  record,  that  an  assault  and  battery  was 
sufficiently  proved  by  the  plaintiff  arainst  the  defendant,  or  diat  the  freehold  or  title 
of  the  land  mentioned  in  the  plainti#s  declaration  was  chiefly  in  question;  the  plaintifl^ 
in  case  the  jury  shall  find  the  damages  to  be  under  the  value  of  forty  shillings,  shall  not 
recover  or  obtain  more  costs  of  sui^  than  the  damages  so  found  shaft  amount  unto."  — 
2.  It  seems  to  have  been  the  intention  of  this  statute,  that  the  plaintiff  should  have  no 
more  costs  than  damages,  in  any  personal  action  whatsoever,  if  the  damages  were  under 
forty  shillings,  except  in  cases  of  battery  or  freehold ;  and  not  even  in  these,  without  a 
certificate.  —  5.  And  this  construction  was  adopted  in  some  ofthe  first  cases  that  arose 
upon  thestatute.    2Keb.849.    3Keb.12l.247.  —  4.  But  a  different  construction  soon 
prevailed :  and  it  is  now  settled,  that  the  statute  is  confined  to  actions  of  assault  and 
battery ;  and  actions  for  local  trespasses,  wherein  it  is  possible  for  the  judge  to  certify, 
that  the  freehold  or  title  of  the  land  was  chiefly  in  question.  T.  Raym.  847.  T.Jon.  232. 
2  Sho.  258.  S.  C.    3  Mod.  39.     1  Salk.  208.    1  Sir.  577.    Gilb.  Eq.  Rep.  195.  Barnes, 
134.    3  Wile.  322.  S.  C.    1  H.  Blac.  294.    2  East,  162,  per  Lawrence,  J.  7  East,  328.— 
5.  Therefore  it  does  not  extend  to  actions  ofattunmtU,  debt,  covenant,  trover,  3  Keb.  3 1 . 
1  Salk.  206.,  false  imprisonment,  or  the  like.  ^  6.  Or  to  actions  for  a  mere  assault.  3  T. 
R.  391.,  but  see  6  T.  R.  562. —  7.  Or  for  criminal  conversation.    2  Blac.  Rep.  854. 
5  Wils.  3 1 9.  S.  C—  8.  Or  battery  ofthe  plaintiff's  servant,  3  Keb.  1 8  4.  1  Salk.  208.  1  Str. 
192.  per  quod  contortium  velgertfUhm  mnmt,  —  9.  In  actions  for  local  trespasses,  the 
statute  applies,  wherever  an  injury  is  done  to  the  freehold.  2  Vent  48.  Com.  Rep.  19. 
lSalk.208.     1  Str. 577. 633. 645.    Gilb. Eq. Rep.  195.    2Str.726.    2 Ld. Raym.  1444. 
S.  C.     6  T.  R.  281.  —  10.  Or  to  any  thing  growine  upon,  Bui.  Ni.  Pri.  330.   Barnes, 
144.  7  East,  S25.  or  affixed  to  the  freehold,  Bui.  Ni.  Pri.  330.     l  Str.  633.      Cas. 
Pr.  C.  P,  86.  Barnes,  121.   6  T.  R.  281.    7  East,  32S,,  —  11.  And  in  a  modem  case, 
it  was  carried  still  fiirther.    Doug.  779.  and  see  l  Str.  633,  645.    Gilb.  £4.  Rep.  197, 
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••  S.  C  S  Burr;  1SS3.  819^.  Coits,  5a  S.  C.  moeordL  but  ne^  S  Vent.  915.  Skio.  65. 
Cmi.  Rep,  19.  1  Salk.  208.  X  Str;  19S.  serab.  contra. —  is.  In  an  action  for  mesne 
profits,  if  the  plaintiff  recover  less  than  forty  shillings  damives,  and  the  judge  do  not 
certify  that  the  title  bame  in  question,  the  plaintiff  is  entitled  to  no  more  costs  tbaa 
damages.  1  Bsp.  Cas.  NL  Pri.359.  5T.  R.  595. — 15.  And  where,  to  a  dedaration 
Id  trespass,  for  throwing  down,  burning^  and  destroying  the  plaintiff's  hedge  or  fence, 
affixed  to  the  freehold,  the  defendant  pleaded  the  general  issue,  and  a  justification  of 
throwing  down  the  hedge,  under  a  right  ofcommon,  which  was  found  for  him,  and  there 
was  a  Terdict  for  the  plaintiff,  with  twenty  shillings  damages,  on  the  general  issue ;  the 
court  held,  that  the  facts  stated  in  the  special  plea  could  not  be  taken  into  considera- 
tion, to  sl^ew  that  the  title  to  the  freehold  conld  not  come  in  question;  and  as  it  might 
htaTe  been  in  issue  on  the  declaration,  and  the  judge  did  not  certify,  the  plaintiff  was 
entitled  to  no  more  costs  than  damages^  7  £ast,5S5.  ied  ou^  post,  951,  S.  — 14.  But 
in  trespass  for  breaking  and  entering  a  free  warren,  the  plaintiff  shall  have  full  costs,' 
though  the  damages  be  under  forty  shilling|^.  2  Blac.  Rep.  1151.  — 15.  Where  an  injury 
is  done  to  a  personal  chattel,  it  is  not  within  the  statute.  5  Keb.  359. 469.  T.  Jon.  S32. 
1  Saik.  208.  1  Str.  554.  Gilb.  £q.  Rep.  197.  S.  C. — 16.  Nor  where  an  injury  to  a 
pecaonal  chattel  is  laid  in  the  same  declaration  with  an  assault,  and.  battery,  or  local 
trespass.  5  Mod.  39.  1  Salk.208.  1  Str.  192.  551.  Gilb.  £q.  Rep.  197.  S.C.  Barnes, 
119,  20.  13^.  3  Wils.  322.  S.  C.  2  Str.  1130.  Say.  Costs,  39.;  but  see  1  £sp.  Cas. 
NL  Fri  S55.  — 17.  And  consequent^,  in  these  cases,  though  the  damages  be  under 
forty  shillings,  the  plaintiff  is  entitled  to  full  costs,  without  a  certificate.  — 18»  But  then 
it  must  he  a  substantive  and  independent  injury ;  for  where  it  is  laid  or  proved  merely 
In  aggravation  of  damages,  as  a  mode  or  quahfication  of  the  assault  and  battery,  or 
locaitrespass,  1  Str.  624.,  or  there  is  a  verdict  for  the  ^defendant  upon  that 
part  of  toe  declaration  whidi  charges  him  with  an  injury  to  a  personal  chattel,  it  is 
irithiA  the  statute.  2  Vent.  1 80.  1 95.  (>8.  Pr.  C.  P.  1 1 8.  — 19.  So,  where  a  laceravit^ 
or  tearing  of  the  plaintiff's  dotiies,  is  laid  in  the  declaration,  or  found  by  the  jury,  to  be 
■MVdv  consequential  to.  Say.  Rep.  91,  1  T.R.  655.,  or  committed  at  the  same  time, 
1 H.  BhM.  291.  5  T.  R.  482.,  as  an  assault  and  battery,  the  plaintifi^  recovering  less  than 
Ibrty  shillings  damages,  is  not  entitled  to  full  costs,  without  a  certificate.  —  20.  And  in  a 
late  case,  it  was  holden  by  the  court  of  Common  Pleas,  that  if  the  plaintiff  declare  in. 
•He count  for  assaulting  him,  and  beating  his  horse  on  which  he  was  riding,  whereby  it 
wasbiored,  and  the  jury  gave  a  verdict  with  general  damages  under  forty  shillings,  the 
pittatiff  shall  have  no  moreeosts  than  damages.  1  Taunt.  357.  — 21.  The  certificate 
required  by  this  statute  need  not,  it  seems,  be  granted  at  the  trial  of  the  cause.  1 1  Mod.  196. 
—22.  And  where  the  defendant  lets  judgment  go  by  default.  Bui.  Ni.  Pri.  329.— 
S9.  Or  justifies  the  assault  and  battery.  6  T.  R.  562. — 24.  Orpleods  in  such  a  manner  as 
to  bring  the  freehold  or  title  of  the  land  in  question,  on  the  face  of  the  record,  a  certificate 
ia  hoUen  to  be  unnecessary.  — •  25.  But  the  plaintiff  in  trespass  qwwe  damum/regit,  reco- 
verinig  less  than  forty  shillings  damages,  b  not  entitied  to  costs  of  increase,  merely  because 
a  view  was  granted  before  tnal,  though  upon  the  application  of  th6  defendant.  1 1  Bast, 
184.  1  Ld. Raym.  76.  2  Salk.  665.  S.  C.  contra.  —  26.  And  wherein  an  action  for 
an  assault  and  battery,  the  defendant  justifies  the  assault  only.  3  T.  R.  591.;  and  see 
1  Taunt.  16.  —  27.  Or  an  assault  only  u  certified  bv  the  judge,  2  Lev.  i02.  the  plain- 
tie  leoovering  less  then  forty  shillings,  is  not  entitled  to  more  costs  than  damages.  — 
28.  Though,  in  the  latter  case,  to  entiUe  htm  to  full  costs,the  judge  may  certify,  on  the 
8  &  9  W.  3.  c.  1 1.  that  the  assault  was  wilful  and  malicious.  3  Wils.  326.  —  29.  The 
•verd  of  an  arbitrator  is  not  tantamount  to  a  judge's  certificate,  under  the  22  &  23  Car.  2. 
e.9.  3  T.R.  138.—- 30.  Therefore  where  a  verdict  was  taken  for  10/.  in  trespass, 
fuUect  to  an  award  of  damages,  and  the  costs  were  directed  to  abide  the  event,  ii  the 
arintrator  find  less  than  forty  shillings  damages,  the  plaintiff  cannot  have  his  costs, 
thoueh  it  be  also  found  that  the  trespass  was  wilful,  and  that  the  defendant  should 
pay  tiie  plaintiff  hu  costs ;  for  costs  being  directed  to  abide  the  event,  means  the  legal 
event;  and  the  antfaoritjr  of  a  judge  to  certify  for  cosu  under  the  2ii  &  23  Car.  2. 
c.  9.  where  the  trespasais  wilfu^  is  not  transferred  to  the  arbitrator  under  such  a  nde 
«f  reference.  5  £ast,.489. — 31.  Where  the  plaintiff  recovered  less  than  forty  shillings 
damages,  and  t^e  plea  or  issue,  though  special,  was  collateral  to  the  question  of  free- 
hold or  title  to  the  land,  as  where  the  defendant  iustified  an  entrv  as  bailiff  under  pro- 
eessi  and  issue  was  joined  upon  the  doors  being  shut.  2  Barnard.  K.  B.  277.  —  32.  Or 
where,  upon  a  plea  of  a  distress  for  rent,  there  was  an  i&sue  on  the  defendant's  bdng 
bailx^  Say.  Rep.  250.  a  certificate  was  formerly  holden  to  be  necessary  to  entitle  the 
plaintiff  to  full  costs:  for  it  was  considered,  that  a  plaintiff  who  recovered  less  than 
raty  ahilUngs  damages,  in  trespass  quare  dauium  frepi^  was  not  entitled  to  full  eosts, 
unless  the  freehold  or  titie  appeared  to  have  come  m  question,  either  by  the  judge's 
ccftifioite^or  by  the  plttulingi.  *•  35tBut  it  has  since  been  defeermioediiQ  tevend  cases, 

R2  «  H- 


244  COSTS. 

If  a  statute  says,  that  if  the  damages  be  under  405.  the  plaintiff  shall 
not  have  judgment,  but  the  defendant  shall  have  costs ;  the  jury  ought 
to  find  for  the  defendant  in  such  case.     5  Mod.  S67. 

The  plaintiff  shall  not  have  more  costs  than  damages  in  trespass  for 
assault  and  battery ;  if  the  defendant  be  found  not  guilty  as  to  the  bat- 
tery.    R.  2  Lev.  102. 

And  the  plaintiff  shall  have  no  more  costs  than  damages^  though  the 
plaintiff  joins  several  trespasses,  and  the  defendant  justifies  all  except  the 
clausumjregitf  if  the  justification  be  found  for  the  defendant.  R.  2  Vent. 
180.  195. 

Though  the  trespass  be.for  breaking  his  close,  and  also  putting  stakes 
^pon  his  soil.     R.  2  Vent  4$. 

Or  breaking  his  close  and  his  soil.  Dub.  5  Mod.  74.  •  R.  Cartfa. 
224,  5. 

Or,  breaking  his  close,  and  cutting  down  com.  Semb.  5  Mod.  315. 
Skin.  666. 

Or,  breaking  his  close  and  cutting  down  his  rails :  for  they  are  fixed 
to  the  freehold.     Per  Holt,  Comb.  324. 

Or,  breaking  his  closes  and  pulling  up  and  throwing  down  his  hedges. 
R.  Comb.  420. 

Or,  cutting  down  trees.     R.  11  Geo.  1.  C.  B.  Shepherd  and  Yard* 

Nor,  for  trespass  for  kssault  and  battery,  and  striking  his  horse,  per 
quod  detericratusjuitf  and  not  guilty,  and  damages  generally,  where  no 
battery  was  certified.  R.  Pas.  11  Geo.  in  B.  R.  inter  Clark  and  Othe* 
rey.     1  Str.  624. 

Nor  though  an  action  for  slander  was  commenced  before  the  21  Jac. 
if  it  was  prosecuted  after.     R.  Lat.  2.  58. 

Or,  commenced  in  an  inferior  court,  and  removed  into  C.  B.  by 
habeas  corpus.     R.  in  C.  B.  Tr.  12,  Ann. 

But  the  St.  21  Jac.  16.  does  not  extend  to  an  action  for  slander  of  a 
title.     Per  3  J.  Jon.  196.     1  Sal.  207.     Cro.  Car.  141. 

Nor,  to  an  action  for  words,  Hctionable  only  in  respect  of  special 
damage.     R.  I  Sal.  206. 

Nor,  for  words  and  procuring  to  be  indicted*  R.  Cro.  Car.  163^  307. 
R.  cont.  2  Mod.  Ca.  371. 

And  tlie  st.  22  &  23  Car.  2.  does  not  extend,  where  the  jury  gives 
costs  to  a  sum  certain  more  than  the  damages  are.  R.  2  Vent.  36* 
1  Sal.  207. 


fi  H.  Blac  2. 341.  7  T.  R.  «59.,  but  see  7  East,  325.  semb.  coDtnu  that  if  the  defend- 
ant in  trespass  quare  ciaumm  ^regU^  plead  a  licence  or  other  justification  which  does  not 
make  title  to  the  land,  and  it  is  found  against  him,  the  plaintiff  is  entitled  to  full  costs 

'though  he  do  not  recover  forty  shiUinp  damages.  —  54.  And  the  principle  on  which 
these  determinations  have  proceeded  is,  that  where  the  case  is  such  that  tne  juc^  who 
tries  the  cause  cannot  in  any  view  of  it  grant  a  certificate,  it  is  considered  to  be  a  otee 
out  of  the  statute.  7  T.  R.  660. — 35.  oo  on  a  plea  of  not  guilty  to  a  new  assignmeiit 
of  extra  viam,  the  plainUff  obtaining  a  verdict  for  less  than  forty  shillings  damages,  is 
entitled  to  full  costs,  without  a  judge's  certificate.  2  Lev.  234.  2  Ld.  Raym.  1444. 
8  Str.  726.  S.  C.    Id.  1168.    Say.  Rep.  251.    22  G.  3.K.  B.»  Hul.  Costs.  86.  S.  C. 

1  East,  350.,  but  see  Barnes,  124.  189.  S.  C.  Id.  149.    Bui.  Ni.  PrL  330  contra. 

56.  Unless  the  way  pleaded  be  set  forth  bv  metes  and  bounds.    88  Geo.  3.  K.  B.    Hul. 

.  Costs,  86.  S.  C.  1  East,  351.  —  37.  Ana  where  the  plaintiff  is  entitled  to  costs  upon 
the  new  assignment,  he  is  entitled  to  the  costs  of  all  the  previous  pleadings,  l  T.  R.  636. 

.  Tidd,  946.  958 

Nor, 
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Nor,  to  a  trespass,  in  which  the  title  of  the  land  does  not  come  in 
question :  as,  in  trespass  for  throwing  down  his  stfdis  in  a  market*  R., 
Ray.  487.    2  Jon.  232. 

Nor  to  trespass  and  trampling  struem,  'anglicS^  a  hay  rick.     Dub.. 
F,  g.  42. 
.   Or,  kiUing  his  horse  with  a  sword.     Ray.  488. 

Or,  for  entering  his  close  and  impounding  his  cattle.     R.  S  Mod.  40* 

.Or,  for  entering  his  close  and  ploughmg  his  soil.     5  Mod.  74«  316. 

Or,  digging  his  turf,  corn,  &c.     Semb.  1  Sal.  193. 

Or,  entering  his  boat,  and  cutting  his  rope.  5  Mod.  316.  R.  Comb* 
324. 

Nor,  to  a  trespass  with  an  asportavit,  though  the  thing  carried  away 
be  of  small  value.  R.  2  Vent.  48.     Ace.  Skin.  666. 

So,  if  he  enters  a  close,  and  digs  roots,  and  removes  them  to  another 
place  m  the  same  close ;  for  that  is  a  carrying  away.  Per  2  J.  Vent. 
conL  2  Vent.  215. 

So,  in  trespass  quod  ooes  cAastavii  4*  dbduxit  s  for  that  is  a  carrying 
away.     Garth.  225. 

So  the  St.  22  &  23  Car.  2.  does  not  extend  to  a  trespass  where  ther 
defendant  justifies,  and  it  is  found  against  him.     R.  2  Lev.  234. 

Where  the  action  did  not  conmience  at  Westminster,  but  is  removed 
out  of  an  inferior  court.     Semb.  2  Lev.  124.     R.  4  Mod.  379. 

Where  the  action  is  for  disturbing  his  common.    R.  2  Mod.  141. 

Or,  for  chasing  his  sheep,  &c.  R.  1  Sal.  208. 

Neither  does  it  extend  to  debt,  assumpsit,  account,  trover,  detinue, 
&c  where  the  title  to  land  cannot  come  in  question.     I  Sal.  208. 

Nor,  to  the  battery  of  a  servantipexquodservitium  amisit.  5  Mod.  74» 
1  Sal.  208. 

Nor,  by  the  st.  4  &  5  W.  &  M.  23.  to  trespass  against  an  hiferior 
tradesman  for  hunting,  hawking,  fishing,  or  fowling. 

And  every  tradesman  (a?)  seems  to  be  intended  by  inferior  tradesman* 
Pas.  9  W.  3.  Bennet  and  Thalbois.  1  Sal.  212.  (Reported  Comyns's 
Rep.  26.)  (y) 

Nor,  by  the  St.  8  &  9  W.  3.  11.  to  a  trespass  which  appears  at  the 
trial,  and  is  certified  by  the  judge  upon  the  record,  to  be  wilful  and 
malicious,  (z) 


(jr)  A  dothier  is.    Barnes,  195. 

Of)  1.  Baraesy  1S5.  Ld.  Raym.  149.  —  2.  But  this  doctrine  was  afterwards  ques* 
tioned.  S  Wib.  70.  Say.  Costs,  54. — 3.  In  trespass  for  hunting,  laid  upon^4  &^5  W.  Sf 
M.  agiunst  the  defendant  as  a  dissolute  person,  &c.  if  the  plaintiff  prove  the  trespass, 
but  not  the  circumstances  under  the  statute,  he  shall  nevertheless  recover  as  in  a  com* 
mon  action  of  trespass.    3  Blk.  900. 

(<)  1.  The  ceitificate  required  by  this  statute,,  need  not  be  granted  at  the  trial  of 
the  cause.  £.  82  Geo.  J.  C.P.  1  T.  R.  636.  6T.  R.  11.  7  T.  R.  449.  K.  B.  but 
see  2  Wils.  21.  Doup.  180.  n.  contra.  —  2.  And  if  it  appear  on  the  trial,  that  the 
trespass,  however  trifling,  was  committed  after  notice,  and  the  jury  give  less  than  Sorty 
shilungs  damages,  it  has  been  nsual  for  the  judge  to  consider  himself  bound  to  certinr 
that  the  trespass  was  wilftd  and  malicious,  in  order  to  entitle  the  plaintiff  to  his  full 
costs.  6  T.  R.  1 1.,  and  see  7  T.  R.  449.  —  3.  The  granting  of  a  certificate  however, 
upon  this  statute,  seems  to  be  discretionary  in  the  judge  before  whom  the  trial  is  had, 
wno  may  certiiy  or  not,  according  as  it  appears  to  mm,  under  the  circumstances  proved,, 
that  the  trespass  was  wilful  and  malicious.  —  4.  And  the  judge  having  declined  to  cer- 
tify, in  a  case  where  notice  was  given  by  the  plaintiff's  wife  to  the  defendant  not  to 
enter  the  loeui  in  quo  in  his  cart,  there  being  no  road  there,  notwithstanding  which  the 
defendant  penistea  in  going  on,  in  the  exercise  of  a  disputed  right  of  common  in  an 
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And  though  the  st,  22  &  2S  Car.  2.  says,  the  judgment  shall  be  void, 
it  shall  not  be  avoided  by  plea.    2  Vent.  S6. 

(A  4.)  By  an  avowant. 

By  the  st.  7  H.  8. 4»  an  avowant,  or  he  who  makes  conusance  in  reple- 
vin, or  second  deliverance  for  rent,  custom  or  service,  if  it  be  fonnd  for 
him,  or  the  plaintiff  be  barred,  shall  recover  damages  and  costs,  as  the 
plaintiff  should  have  done  if  he  had  recovered. 

So,  by  the  st.  21  H.  8.  19.  he  who  avows,  &c.  for  damage-feasant,  or 
other  rent. 

And,  by  equity,  if  he  avows  for  an  amerciament  in  a  court  leet^  or 
baron.  R.  Mo.  893.  R.  2  Cro.  520.  R.  cont  Cro.  El.  300.  Dub. 
Cro.  Car.  53^.  Semb.  2  Rol.  75.  Court  divided,  Jon.  422.  4S4. 
Cont.  per  Holt,  Carth.  179. 

Or,  for  a  fine  in  a  court  leet.    R.  Mo.  893. 

Or,  for  an  estray.  Dub.  Ow.  IS.  Cro.  £1. 258.  829.  Ace.  2  Cro. 
520. 

Or,  for  a  heriot.     2  Cro.  28. 

Or,  for  a  rdief.     Dub.  2  Cro.  28.     Jon.  422. 

.Or,  for  the  penalty  of  a  bye-law.  Per  2  J.  Jones  cont.  Cro.  Car.  534. 
Jon.  421. 

And  the  avowant  shall  have  costs,  though  judgment  be  against  the 
plaintiff  upon  demurrer.    R.  2  Cro.  520. 

Or  the  plantiff  be  nonsuited.  M.  IS  W.  3.  inter  Smith  and  Wal- 
grave.     (Reported  Comyns's  Rep.  122.) 

So,  if  an  executor  avows  by  force  of  the  st.  82  H.  8.  87.  though  it 
be  a  subsequent  statute  to  21  H.  8. 19.    R.  2  Rol.  457. 

So,  though  several  issues  be  joined  upon  the  avowry,  and  some  found 
for,  and  some  against  him,  and  the  plaintiff  has  not  cbsts  for  the  issues 
found  for  him.     R.  2  Cro.  473.    Dub.  2  Rol.  37.     R.  ace.  2  Rol.  140. 

But  if  a  defendant  in  replevin  pleads  in  abatement,  and  avows  for  a 
return,  and  has  judgment,  that  the  plea  shall  abate,  and  for  a  return  ; 
he  shall  not  have  costs.  K.  M.  13  W.  3.  B.  R.  inter  Smith  and  Wal- 
grave.     (Reported  Comyns*s  Rep;  122.)  (a) 

If  he  pleads  property.     Hard.  153.  (i) 


adjoining  inclosure  of  the  pluotiiT,  which  right  was  found  for  the  defendant  on  ajas- 
tmcation  pleaded^  the  court  refused  to  interfere.  3  East,  495.  U.  43  Cea  3.  K.B. 
Tidd.  954,  955. 

ia)  2  Ld.  llaym.  788.  ' 

b)  1.  And  by  the  11  Geo,  S.  c.  19.  s.  92.  if  the  defendant  avow,  or  nake  cogni- 
sance in  replevin,  upon  a  distress  for  rent,  relief,  heriot,  or  other  service,  and  the' 
plaintiff*  be  nonsuit,  discontinue  his  action,  or  have  iudgment  against  hiln,  the  defen- 
dant shall  recover  double  costs  of  suit.  —  9.  But  tnis  statute  does  not  extend  to  a 
rent-charge.  Willes,  429.  1  fioe.  &  Pul.  214.  —  3.  Or  seiiure  for  a  heriot  custom. 
Barnes,  148.  s  Wi|s.  28.  Say.  Costs,  107.  —  4.  And  where  by  a  canal  act,  the  com- 
pany were  authorised  to  take  certain  lands  for  the  purposes  of  the  act,  on  making  cer- 
tain payments,  either  by  annual  rents  or  sums  in  gross;  and  the  persons  from  whom 
the  land  was  to  be  taken,  were  empowered  to  distrain  the  goods  of  the  company,  even 
off  the  premises,  in  case  of  non-payment  of  such  sums;  an  avowan^  stating  a  distress 
tmder  this  act  of  parliament,  was  holden  not  to  be  entitled,  cm  obtaining  a  verdict,  to 
double  costs  under  the  statute  1 1  Geo.  2.  c  19.  s.  22.  7  T.  R*  500.;  anil  see  1  Bos. 
&  Pill,  213.  S.  P.     TkW,  9€5. 

(A  5.)  By 
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(A  5.)  By  a  tenant,  or  defendant,  —  In  an  action. 

By  the  st  23  H.  8.  15.  if  a  plaintiff  be  nonsuited,  or  have  verdict 
against  him  in  an  action  upon  the  st.  5  R.  2»  in  debt,  or  covenant  on 
specialty  made  to  the  plaintifl^  or  on  a  contract  with  the  plaintiff,  in  d&> 
tinue  if  property  be  alleged  in  the  plaintiff,  in  account  against  a  bailiff 
pr  receiver  to  the  plauiti£^  in  an  action  on  the  case^  or  on  a  statute 
for  a  personal  wrong  or  offenlce  to  the  plalnti£^  the  defendant  shdl 
have  costs. 

So,  if  judgment  be  against  the  plaintiff  upon  demurrer.  R.  1  Aiid.. 
117.     Vide  mfira. 

And  by  the  st.  4  Jac.  3.  in  trespass,  ejectment,  or  other  action^  where 
plaintiff  should  have  had  costs  if  he  had  recovered,  (c) 

So,  by  the  st.  8  El.  2.  (J)  &  13  Car.  2.  2.  if  the  plaintiff  be  non- 
suited for  want  of  declaration,  or  afterwards  discontinue,  or  be  nou-» 
suited. 

So,  by  the  st.  4  Geo.  2.  28.  if  in  any  ejectment  the  plaintiff  be  non- 
suited, unless  for  want  of  confessinff  lease,  entry,  and  ouster. 

So,  by  the  St.  8  &  9  W«  3*  11.  if  judgment  be  against  the  plaintiff  cnr 
defendant  upon  demurrer  (e)  in  bar.     R.  1  Sal.  194<.     Mod.  Ca.  88. 

Or  the  plaintiff  in  prohibition,  scire  facias,  debt  upon  st.  2  Ed;  6. 13- 
or  in  waste,  be  nonsuited,  discontinues,  or  has  a  verdict  against  him. 

So,  by  the  st.  4  &  5  W.  &  M.  18.  an  informer,  if  a  veraict  be  against 
him,  or  a  noUe  prosequi  entered  by  him,  shall  pav  costs;  unless  die  judge- 
on  die  trial  certify  there  was  a  probable  clause  for  the  information.  Viae^ 
post,  (A  6.) 

And  therefore  now,  in  all  cases  where  the  plaintiff  would  have  costs  if 
he  had  recovered,  the  tenant  or  defendant  shall  have  costs  if  the  plaiur 
tiff  be  barred,  or  nonsuited. 

If  he  be  barred  upon  a  special^  as  well  as  upon  a  general  verdict.  R.. 
Cro.  El.  ^SB. 

Or,  discontinue  after  a  special  verdict.    Dub.  Cro.  Car.  575. 

And  this,  since  the  st.  4^  Jac.  3.  —  But  not  upon  the  st.  23  H.  8.  15.. 
if  the  action  be  not  for  a  personal  wrong  or  offence*  2  Leo.  9.  52« 
3  Leo.  68. 

As,  in  an  action  upon  the  case  generally,  or  in  an  action  upon  & 
statute. 

In  warrantia  chartce.    Semb.  3  Lev.  322. 

So  the  defendant  shall  havp  costs,  where  the  plaintiff  would  be  en- 
titled to  costs  generally  in  the  same  action,  though  he  would  not  hav^ 
had  them  in  that  particular  case:  as^  if  the  plaintiff  be  nonsuited  in  an. 
action  for  words,  which  are  not  actionable.     R.  Hut.  16.     Hob.  219*. 


(c)  ^de  Gilb.  C.  P.  S7i.  that  it  does  not  extend  to  mils  by  executors  or  admi«^ 
■istrators.  .  ^ 

(d)  1.  If  plaintiff  enter  a  nolle  prott^^Ktydefendant  is  entitled  to  costs  upon  this  statute. 

5  T.  R.  51 1. — 2.  But  it  does  not  extend  to  suits  by  executors  or  administrators.  Cro.. 
Elxz.  69.    Cro.  Jac.  561. 

(e)  I.  This  statute  does  not  extend  to  demurrers  to  pleas  in  abatement.  1  Ld.  Raym.. 
337.     1  Salk.  194.     13  Mod.  195.    Comb.  482.  S.C.    3  Ld.  Raym.  992.    1  Salk.  194.. 

6  Mod.  88.  S.  C  — 2.  Nor  any  action,  wherein  the  defendant  would  not  have  been/ 
entitled  to  costs,  upon  a  nonsuit  or  Terdict  Ca^  Pr.  C.  P.  25..  1  H,  Blac  530. ;  but. 
•ee  Cas,  Pr.  C.  P.  4.  contra. 
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So^  ifthe  plaintiff  be  nonsuited,  &c.  but  the  declaration  is  insufficient. 
R.  2  Rol.  88.  213.  R.  Cro.  Car.  175.  Cont.  Gro.  Car.  B^S^  where  a 
verdict  was  for  the  plaintiff,  and  judgment  arrested  for  a  fault  in  the 
declaration. 

So,  if  the  plaintiff  be  nonsuited  at  nisi  priusy  &c.  though  the  plea  of 
the  defendant  be  insufficient.     R.  Mo.  625. 

Or,  enters  a  nolle  prosequi^  or  retraxit.     Dub.  Hard.  152. 

So  a  defendant,  being  an  executor,  or  administrator,  shall  have 
costs ;  though  a  plaintiff  executor  or  administrator  does  not  pay  costs. 
R.  Cro.  EI.  503. 

So  a  defendant  shall  have  costs  where  the  plaintiff  sues  as  executor,  or 
administrator,  if  it  be  for  a  wron^  to  himself,  or  upon  his  contract ;  as^ 
in  trespass  or  trover  for  goods  of  the  testator  taken  out  of  the  possession 
of  die  executor  himself.  Hut.  79.  R.  Cro.  Car.  219.  Jon.  241. 
R.  Lat.  220.  R.  cont.  per  totam  Curiam,  S  Lev.  60.  R.  ace.  in  C.  B. 
6  Ann.  inter  Hunt  and  Ballow^  (cited  Comyns's  Rep.  163.)  R.  Sav. 
138,  4.     Vide  post,  (A  7.) 

In  ravishment  of  a  ward  out  of  the  custody  of  the  executor.  DuB. 
Cro.  Car.  29.     Hut.  79.     Cont.  3  Lev.  60. 

In  debt  for  rent  upon  a  lease  by  the  executor,  of  a  term  of  the 
testator.     Hut.  79. 

In  account  against  one  as  his  receiver.  Semb.  Bend.  pi.  28.  R. 
Dal.  96. 

In  trover  for  goods  of  which  his  testator  died  po^sessed^  and  which 
afterwards  came  to  the  hands  of  the  defendant  by  finding,  though  be 
does  not  allege  any  possession  in  himself:  for  the  finding  was  m  his 
time,  and  he  might  have  had  the  action  in  his  own  name.  R.  Jon.  241. 
R.  1  Vent,  109*  R.  in  C.  B.  P.  8  Ann.  inter  Hole  and  King,  (reported 
Comyns's  Rep.  162.) 

So,  where  the  plaintiff  in  ejectment  declares  upon  the  demise  of  an 
executor,  and  is  nonsuited  i  for  the  action  is  his  proper  action,  and  he 
is  bound  by  the  rule.     Per  C.  B.  M.  5  Ann. 

In  an  indebitatus  assumpsit  for  money  received  to  the  use  of  the  plain- 
tiff as  executor,  or  administrator.  R.  1  Sal.  207*  Cont.  semb.  1  Sal. 
314.     R.  ace.  Mod.  Ca.  91.  181. 

So,  in  trover  by  an  administrator  for  goods  of  the  intestate  taken  after 
his  death,  and  before  administration.  R.  1  Vent.  109.  R.  in  C.  B. 
M.  9  Ann.  Adm.  1  Sal.  314.' 

So,  if  the  plaintiff  sues  as  executor  de  son  tort.     Lit.  5. 

So  an  executor  shall  pay  costs  for  not  proceeding  to  trial  upon  notice. 
1  Sal.  314. 

So  now,  by  the  st.  8  &  9  W  3.  1 1.  in  trespass,  assault,  false  imprison- 
ment or  ejectment  against  several,  if  one  or  more  defendants  be  acquitted 
by  verdict,  they  shall  have  costs,  as  if  the  verdict  had  been  against  the 
plaintiff  as  to  all ;  unless  the  judge  at  the  trial  immediately  certify  on 
the  record,  that  there  was  a  reasonable  cause  to  make'  them  defend- 
ants. (/) 

■       ■■  '  ■  "  ■  — -  — 

(/)  1.  This  statute  is  confined  to  the  particular  actions  therein  mentioned ;  and  does 
not  extend  to  an- action  of  trespass  upon  the  case.  2  Str.  1005.  — -  s.  Nor  consequently 
to  an  action  of  tro?er.  Barnes,  1 39.  — -  3.  Neither  does  it  extend  to  an  action  of 
replevin.  3  Bur.  1S84.  1  Blac.  Rep.  555.  Sav.  Costs,  815.  S.  C.-<— 4.  Nor  to  an 
action  of  debt  on  bond  against  executors,  one  of  whom  is  acquitted  on  the  plea  of  pUne 
administravit prteter.    B.  42  Geo.  J.  K.  B.    Tidd,  974. 

But 
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But  if  the  plaintiff  be  nonsuited  for  a  fault  in  the  declaration^ 
though  4^^®^  defendants  appear  severally,  they  shall  have  only  costs 
for  one.  {g)  ' 

So,  in  an  information,  if  pne  defendant  be  (k)  acquitted,  he  shall  not 
have  costs,  though  the  judge  does  not  certify.    R.  1  Sal,  194.  (f) 

So, 


(g)  1.  Plaintiff  may  pay  costs  to  which  of  them  he  pleases,  l  Str.  516,  S  Str.  1205 . 
—  8.  And  if  several  defendants  fail,  each  is  answerable  for  the  jvhole  costs.  B.  N.  P. 
335,  6. 

ik)  1.  Where  one  of  several  defendants  lets  judgment  go  by  default,  and  the  other 
pleads  a  plea  which  goes  to  the  whole  declaration,  and  shews  that  the  plaintiff  had  no 
cause  of  action,  if  this  plea  be  found  for  the  defendant  who  pleaded  it,  he  shall  have 
eofts;  and  being,  an  absolute  bar,  the  other  defendant  shall  have  the  benefit  of  it,  and 
shall  not  pay  costs  to  the  plairttiff.  Co.  Lit.  1S5.  Cro.  Jac  134.  1  Lev.  65*  I  Sid. 
76.  1  Keb.  284.  S.  C.  2  Ld.  Raym.  1372.  1  Str.  610.  8  Mod.  217.  S.  C.  Cas.  Pr. 
C.  P.  107.  Pr.  Reg.  102.  S.  C.  2  H.  Blac.  28.  —  2.  But  where  the  plea  does  not  go 
to  the  whole,  but  is  merely  in  discharge  of  the  party  pleading  it,  there  the  other  party 
shall  not  have  the  benefit  of  it;  but  shall  pay  costs,  though  it  be  found  against  the 
plaintiff.     See  the  cases  referred  to,  nip-a.     1  Wils.  89.    3  T.  R.  €56.    Tidd,  973. 

(t)  1.  Manv  cases  have  occurred  in  both  courts,  independentlv  of  the  statute  4  Ann, 
c.  16.  in  which  the  question  has  been  made,  whether  a  defendant  is  entitled  to  any 
eosts,  where,  there  being  several  counts  in  a  declaration,  the  plaintiff  has  obtained  a 
Terdict  upon  one  only.  —  2.  And  it  has  been  uniformly  holden,  that  in  such  case  costs 
shall  not  be  taxed  for  the  defendant,  on  such  counts  as  may  have  been  found  for  him, 
not  only  in  cases  where  the  substantial  cause  of  action  is  the  same  in  all  the  counts,  and 
only  varied  by  the  mauner  of  stating  it,  2  Blac  Rep.  800.  1 199.,  but  also  where,  to  di& 
ferent  counts  of  a  declaration,  there  have  been  difi^erent  pleas,  and  issues  on  those  pleas, 
and  one  or  more  of  the  issues  have  been  found  for  the  plaintiff,  and  the  rest  for  the 
defendant.  —  3.  In  such  case  it  has  also  been  determined,  that  the  defendant  shall  not 
have  costs  taxed  on  the  issues  found  for  him.  — 4.  And  the  practice  appears  to  have 
been  settled  in  both  courts,  that  wherever  a.plaintiff  succeeds  on  a  trial,  as  to  any  part 
of  his  demand,  divided  into  different  counts  in  his  declaration,  whether  the  d^eodant 
has  pleaded  one  plea  to  all  the  counts  jointly,  or  pleaded  to  them  separately,  and  sepa* 
rate  issues  have  been  joined,  on  some  of  which  he  has  succeeded,  yet  be,  has  never  been 
allowed  costs  on  that  part  of  the  plaintiff's  demand,  which  has  been  found  against  the 
plaintiff.    5  East,  265.  —  5.  There  was  formerly  a  distinction,  as  to  the  costs  on  sevend 
counts,  between  the  practice  of  the  two  courts :  for  in  the  King's  Bench,  when  the 
declaration  consisted  of  several  counts,  the  plaintiff  was  only  entitled  to  the  costs  of 
such  as  were  found  for  him ;  and  neither  party  was  allowed  the  costs  of  those  which 
were  found  for  the  defendant.    Say.  Costs,  212.  Doug.  677.    6  T.  R.  602,  3.    5  East. 
262,3.  2B0S.  Sc  Pul.  50.  b.,  but  see  1  Wils.  531.— 6.  But  it  was  otherwise  in  theCommon 
Pleas:  for  there,  if  the  plaindff  succeeded  upon  any  one  of  the  counts,  he  was  entitled 
to  the  costs  of  his  whole  declaration,  thougn  the  defendant  succ^ded  upon  the  others. 
BuL  Ni.  Pri.  335.'    2  Blac.  Rep.  800.  1 199.    6  T.  R.  602,  3.    5  East,  262,  3.    2  Bos.  Sc 
Pnl.  49.,  but  see  the  case  put  by  Le  Blanc,  J.  8  T.  R«  467! —  7.  Thu  distinction  how- 
ever, is  now  abolished;  and  it  is  settled  in  both  courts,  that  neither  partv  is  entitled  to 
costs,  on  those  counts  which  are  found  for  the  defendant.    2  Bos.  &  PuL  334.;  and  see 
Chitty  on  Pleading,  chap.  iv.  p.  395.  —  8.  So  where  the  defendant  plcHAded  several 
justifications  to  two  counts,  for  different  trespasses  in  different  places,  and  on  the  trial 
aJl  the  issues  were  found  for  him,  except  an  issue  on  not  guilty  to  a  new  assignment, 
which  was  found  for  the  plaintiff;  the  court  on  argument  held  that  the  plaintiff  was 
entitled  to  one  penny  damages  and  one  penny  costs,  the  jury  having  found  the  verdict 
for  lum  with  one  penny  damages,  and  that  the  defendant  was  not  entitled  to  any  costs. 
Barnes,  149.  —  9.  So  where  the  defendant  in  trespass  pleaded  three  difierent  justifica- 
tions to  three  difierent  counts,  and  on  issue  joined  in  the  Common  Pleas,  had  a  verdict 
for  him  on  two,  and  against  him  on  the  third ;  on  motion,  this  was  holden  not  to  be  a 
case  within  the^act,  and  thatlthe  plaintiff  was  entitled  to  costs  at  common  law  on  the 
whole  declaration.    Bui.  Ni.  Pri.  335.  — •  10.  So  where  a  declaration,  in  an  action  on 
the  case,  contained  one  count  in  trover,  and  another  for  words,  and  the  defendant 
pleaded  not  guilty  to  the  first  count,  and  a  justification  to  the  second  count,  and  there 
was  a  verdict  for  the  plaintiff  on  the  count  in  trover,  and  for  the  defendant  on  the  other 
county  the  court  held  that  the  defendant  should  not  have  costs  taxed  on  the  issue 
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S<^  in  debt  upon  the  st.  2  &  3  Ed.  6.  IS.  if  the  plaintifF  be  non- 
suited,  or  has  a  verdict  against  him,   the  defenaant  shall  not  have 

*?f"'*.K"j^^j  'I"*  ^"."«"  J-  »«'l\.tJ'c  Pn^tice  of  the  court  h  uniform,  not  to 
ijUow  the  defendant  costtm  «»eiof  this  wrt.    Doug.  677.  -  n.  So  where  ifie  defen- 
dant  pleads  «<m  ottumpnt  as  to  aU  but  a  particular  sum,  and  as  to  that  sum  a  tendL  • 
and  on  the  trial,  thefact  of  the  tender  ,s  found  for  him.  but  that  the  sum  tenderS^ 
not  sufficient,  by  which  the  plaintiff  has  a  jerdict  on  the  general  issue,  and  juZim 
for  his  damages  and  costs;  in  sMch  case,  there  is  not  an  instance  of  ^e  costslf  the 
Msu^  on  the  plea  of  tender,  erer  havingbeen  taxed  for  the  defendant,    s  East.  262.— 
12.  And  accordjBgly  in  a  late  case,  where  m  auumpsU  against  an  executrix,  the  de- 
fendant  pleaded  the  general  issue  and  the  statute  of  limitations  to  the  who^  deckm- 
*■»"•  ""^ "  *?  ^.  l?«'«illf.«"«».  that  the  promises  were  made  by  the  defendant's  testate? 
Md  one  A.  B.  jointly  which  A  B.  survived  the  testator,  nni  is  still  living;  andlwl 
last  issue  wa«  found  at  the  trial  for  the  defendant,  and  the  other  two  i»u«  forSe 
plaintiff  who  thereupon  had  judgment  for  the  rest  of  his  damages  and  costs ;  the  court! 
after  a  full  invest.gatton  of  the  subject,  held  that  the  defendantVas  not^  led  toX^ 
,  the  costs  of  the  issue  found  for  .her  deducted  from  the  costs  of  the  trial,  which  the 
plaintiff  was  entiUed  to  on  the  issues  found  for  him.    5  East,  261—  ij.  The  «^e  rule 
has  prevailed,  where  a  defendant  has  succeeded  on  a  demurrer,  as  to  part  of  Ae 
pkmurs  demand     S  Eas^  264.-  M.  Thus,  where  the  declaration  consist^of  Uvl 
counts,  and  the  defendant  demurred  to  one,  and  obtained  iudcment  thmJ»,  ^A 
pleaded  to  the  other   and  on  trial  of  the  issue,  there  was  a  vi^dTc?  for  the^aintiS 
the  court  held,  that  the  plaintiff  wm  entitled  to  costs  upon  bis  verdict,  and  the  d^ 
dant  to  none  upon  his  demurrer:  for  that  the  plaintirf  having  prevaUed  upon  oneof 
his  counts  U  a  nght  to  have  his  costs  upon  that  count,  without  any  dedon  on 
account  of  the  defendant's  having  got  iucfement  upon  hi,  demurrer  to  the  other  wun^ 
S  Burr  1232^    Say.  Costs,  21 1.  S.  C.  ^t  dillerently  reported.    rJ™^e  •  aSd^ 
.tat.  8  &  9  W.3.  c  11.  S.2.- 15.  But  if  there  be  two'  distinct  ca^  o^^'onTn  t^ 
•eparate  counts,  and  as  to  one  the  defendant  suffers  judgment  to  go  by  default,  and 
as  to  the  other  takes  issue  and  obtain,  a  verdict,  he  is  Entitled  to  juLnent  for  hU 
costs  on  the  Utter  count,  notwithstanding  the  plaintiff  is  entitled  to  judgmedtimd 
costs  on  the  first  count.    3  T.  R.  654.  and  sw  6  T.  R.  602,  3.  -  16   &,  wh^ 
Ae  declaration  in  trespass  cpnsirted  of  one  count  only,  to  which  there  were  sevcS 
pleas  of  justification,  on  which  israes  were  taken,  and  a  new  assignment,  on  w^ 

intelTT*  K^/f  u**  '^  ."  T'"f '""  "*»'**«'•  "  *«"  to  assess  die  dJm^ 
onflie  judpnent  by  default,  as  to  try  the  issues;  all  the  issues  being  found  for  the^ 

5^  V« f'  '1°,'''?  'a^  rt  *"  «'*'»'«<'»»  ^^  co't-  of  them.    sY  R.  466'  and  t^ 

p&-deV^dtthV;;Lrirto^-^^^^^^^ 


the  defendant 
fication  under 


, z.  r-—"""*    *'?  oittBi,  iifi,' —  18,  But  wiiere 

in  trespjiss  qimre  chusumfre^  .pleaded  not  guilty,  and  also  a  justi- 
.-  -r  «  "g*"!  of  way    and  the  plaintiff  traversed  the  richt  of  wav    and 
new  assigned  extra  vtam ;    and  issue  was  taken,  as  well  on  the  new  tt^Jnnt^ni^ 

ZZ^^nr^'  ^"^^i  "'^  ?^t  f-Z^e  Pl^ntiff.    with  one  shUUnHTS 
on  the  new  assignment   apd    for  the  defendant  on  the  justification,  the  pSnS 
was  holden  to  be  entitled  to  full  costs,  deducting  only  the  defendaiit's  cSsS^ 
the  issue  found  for  him.      1  East.  350.     isEast   194  a  _jo    A.r;„»i.v;. -T    .S 
directed,  that  the  parties  who  were  <^.s«irfied^ithVde,:nniniuW^^ 

f^^  T^^'  '*""«  •'"^°"*  V*;'y  *?"  rights,  adding, "  that  if  the  verdict  shoiSdteto 
fevourof  the  commissioners'  determination,  the  coste  should  be  borne  by  the  plaintiff 

w..l!*""V"'''  ,'>.«t*."»"."t««°'  ^ben  by  the  proprietors  at  large."'^A  proprietS 
brought  an  action,  claiming  nine  distinct  nglits.  and  recovered  for  three  only,  and  X 
court  held  that  he  should  only  have  his  costs  on  tho«s  issues  which  weri  found  for 
him,  and  that  the  defendant  should  have  his  costs  of  the  other  issues.  6  T  R.  599  -1 
20.  It  should  be  remranbered,  however,  that  the  plaintiff  has  in  no  case 'a  right  to 
costs,  except  where  he  is  entitled  to  judgment  on  the  whole  record.  —  21  And  aI^ 
fore  where  the  defendant,in  trespass  for  breaking  and  entering  the  plaintiff^s  free  &honJ 
in  A.,  and  also  inB.,  and  also  in  A.  and  B.,  pleaded  first  not  Jiiltyfand^on%7,hS 
the  said  free  fisheries  were  parcel  of  a  navigable  harbour,  &<?  common  to  all  the  kin?, 
subjecte;  to  which  the  plaintiff  nylied.  prescribing  for  a  free  fisheiy  in  the  wSdE 
m  right  of  his  manor;  and  the  defendant  rejoined,  taking  issue  on  such  brescriotio^ 
rt  was  holden,  that  on  verfict  for  the  plaindfff  on  the  genend  issue.  ISd  fi^dSfen! 
dant  on  he  prewnption,  the  latter  ^ing  to  the  whole  declaration,  die  phintiff  ww  not 
entrtled  to  costs.    11  East,  263.;    Tidd.  957. 962.  r «»«««  w»»  uut 


costs; 


When  costs  shall  be  recaoered.  §51 

costs ;  for  it  is  not  a  debt  by  specialty  or  contract,  or  for  a  personal 
wrong  to  the  plaintiff;  and  therefore  it  is  not  within  23  H.  8. 15. 

2  Inst.  651.  [k) 

If  the  defendant  recovers  costs  he  may  have  execution  for  them  by 
capias  ad  satisfaciendum.     R.  2  Cro.  595. 

And  though  judgment  be  afterwards  reversed ;  the  costs  shall  not  be 
refunded.    Per  2  J.  £^lefield  cont.    Dy.  32.  a.    Mo.  625. 

s 

(A  6.)  In  an  information. 

» 

So  by  the  st  18  £1.  5.  (2)  the  defendant  in  an  information  shall  have 
costs,  if  the  informer  delays  his  suit,  discontinues,  be  nonsuited,  or  the 

(it)  1.  And  for  the  more  effectual  preveotion  of  frivoloiis  and  vexatious  arretts  and 
soils,  it  is  enacted  by  the  statute  43Geo.  5.  c  46.  s.  5.  that "  in  all  actions  to  be  brought 
in  England  or  Ireland,  wherein  the  defendant  or  defendants  shall  be  arrested  and  held 
to  special  bail,  and  wherein  the  plaintiff  or  plaintiffi  shall  not  recover  the  amount  of 
the  sum  for  which  the  defendant  or  defendants  in  such  actions  shdl  have  been  so  ar-» 
railed  and  held  to  special  bail,  such  defendant  or  defendants  shall  be  entitled  to  costs 
of  suit,  to  be  taxed  according  to  the  custom  of  the  court  in  which  such  action  shall  have 
been  brought ;  provided  that  it  shall  be  made  appear,  to  the  satis&ction  of  the  court 
in  which  such  action  isbrought,  upon  motion  to  be  made  in  court  for  that  purpose,  and 
upon  hearing  the  parties  by  affidavit,  that  the  plaintiff  or  plainti£&  in  such  action  had  not 
any  reasonable  or  probable  cause  for  causing  the  defendant  or  defendants  to  be  arrested 
and  hcJd  to  special  bail  in  such  amount  as  aforesaid,  and  provided  such  court  shall  there- 
upon, by  a  rule  or  order  of  the  same  court,  direct  that  such  costs  shall  be  allowed  to 
the  defendant  or  defendants :  and  the  plaintiff  or  plaind^  shall,  upon  such  rule  or 
Older  bein|(  made  as  aforesaid,  be  disabled  from  taking  out  any  execution  for  the  sum 
recovered  in  any  such  action,  unless  the  same  shall  exceed,  arfd  then  in  such  sum  only 
as  the  same  shall  exceed  the  amount  of  the  taxed  costs  of  the  defendant  or  defendants 
in  such  action :  and  in  case  the  sum  recovered  in  any  such  action  shall  be  less  than 
die  amount  of  the  costs  of  the  defendant  or  defendants,  to  be  taxed  as  aforesaid,  that 
tiwn  the  defendant  or  defendants  shall  be  entitled,  Khtt  deducting  the  sum  of  money 
reccnrered  by  the  plaintiff  or  plaintiffs  in  such  action,  from  the  amount  of  his  or  their 
costs,  so  to  be  taxed  as  aforesaid,  to  take  out  execution  for  sued  costs,  in  like  manner 
as  a  defendant  or  defendants  may  now  by  law  have  execution  for  costs  in  other  cases." 
—  2.  Upon  this  statute,  the  defendant  was  allowed  his  costs,  where  the  plaintiff  ar« 
retted  him  for  the  price  of  coals,  considered  as  full  measure;  the  plaintiff  having,  pre- 
viously to  the  arrest,  compounded  a  penal  action  for  delivering  the  same  coals,  as  being 
short  of  measure.    2  Smith,  R.  261.  —  5.  And  where  a  verdict  was  taken  at  the  trial 
fiyr  a  nominal  sum,  subject  to  an  order  of  reference  for  ascertaining  the  amount  of  the 
daiiiages,by  which  the  costs  were  directed  to  abide  the  event  of  the  award,  and  the  arbi- 
ualor  found  a  less  sum  to  be  due  to  the  plaintiff  than  that  for  which  the  defendant 
was  arrested ;  the  court  held  that  the  sum  so  found,  and  for  which  judgment  was  after- 
wards given,  was  to  be  considered  as  a  sunf  recovered,  within  the  meaning  of  the  act, 
so  as  to  entitle  the  defendant  to  apply  for  costs.    44  G^o.  3.  K.  B.  44  Qeo,  3,  S.  P. — 
4.  Bat  this  statute  does  not  extend  to  an  action  of  debt  on  bond,  where  the  plaintiff 
obtains  a  verdict  for  nominal  damages,  and  takes  his  judgment  for  the  penalty,  exceed- 
ing the  sum  for  which  the  defencmnt  was  arrested.    10  East,  525.  —  5.  And,  in  the 
King's  Bench,  it  has  been  holden  not  to  apply  to  cases  where  the  defendant  pays  into 
court,  upon  the  common  rule,  a  less  sum  than  he  was  arreiited  for,  and  the  plaintiff 
lakes  it  out  of  court.    1  Smith,  R.  488.    2  Smith,  R.  667.     15  East,  90.  —  6.  Though 
k  seems.to  be  odierwise  in  the  Common  Pleas.    2  New  Rep.  C.  P.  76.  and  see  15  East, 
90. — 7.  An  application  for  costs  under  this  statute,   cannot  be  supported  by  a  refe- 
ence  to  the  notes  of  the  judg.e,  before  whom  the  cause  was  tried ;  but  an  affidavit  must 
be  made,  shewing  there  was  no  reasonable  or  probable  cause  for  the  arrest,    i  Taunt. 
60.  —  8.  And  the  court  will  not  make  an  order  for  coste  to  be  paid  to  the  defen<iant 
upon  this  statute,  where  it  appears,  on  shewing  cause,  that  under  the  circumstances,^ 
the  pUintiff  had  a  reasonable  or  probable  cause  for  arresting  the  defendant,  to  the  full 
amount  of  the  sum  for  which  he  was  arrested.     1  Smithy  R.  521.  Tidd,  970»  972. 
(/}  Made  perpetual  by  27  £liz  c.  10. 

trial 
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trial  or  matter  pass  against  him  by  verdict,  or  judgment  against  him  in 
law.  (m) 

Though  he  be  not  a  common  informer,  (unless  when  he  is  the  party 
grieved.)     R.  4  Leo.  55.     R.  1  And.  116. 

Though  the  information  be  upon  a  penal  statute  made^since  18  EL 
R.  Hut  35. 

Though  the  informer  obtains  a  verdict,  if  judgment  be  against  him, 
for  that  the  statute  upon  which  the  information  is  founded  was  repealed^ 
.  or  expired.     Semb.  Hut  36,  but  the  court  divided. 

If  judgment  be  gainst  the  informer  upon  a  demurrer,  or  special 
verdict     Per  3  J.  HUit  36. 

So,  in  all  cases,  where  the  cause  passes  against  the  informer  for  want 
of  matter  or  form.     Per  2  J.  but  the  others  cont.  Hut.  36. 

So,  by  the  st  4  &  5  W.  &  M.  18.  the  clerk  of  the  crown  in  B.  R. 
shall  not  file  an  information,  &c.  before  a  recognizance  given  of  20/.  to 
prosecute,  &c.,  and  if  a  verdict  pass  for  the  defendant,  or  a  nolle  pro- 
sequi  be  procured,  to  pay  costs  taxed  in  three  months  after  demand ; 
unless  the  judge  certify  there  was  cause  for  the  information. 

But  the  St.  18  Ei.  5.  s*  5.  allows  any  grieved  by  maintenance,  cham- 
perty, buying  titles  or  embracery,  to  sue  on  the  statutes  for  such 
offences. 

And  it  does  not  extend  to  officers  of  record,  who  in  respect  of  office 
have  used  to  exhibit  informations,  or  sue  on  penal  statutes. 

Nor  to  officers  informing  for  matters  only  concerning  his  or  their 
offices. 

So,  if  one  defendant  be  found  guilty,  though  the  other  be  acquitted, 
he  shall  not  have  costs.     Sal.  194.     Vide  ante,  (A.  5.) 

So,  where  the  information  is  by  the  party  grieved,  the  defendant  shall 
not  have  costs.     4  Leo.  5&     R.  2  Leo.  116.    R.  Sav.  50.    1  And.  1 16» 

As,  in  an  information  for  perjury.  Semb.  Cro.  £1.  177.  1  BrownL 
66. 

If  a  verdict  be  against  an  informer  upon  a  fault  in  pleading,  no  costs : 
as,  if  an  information  be  for  not  inclosing  a  wood  within  a  month  after 
cutting  it  down ;  and  alleges  the  cutting  on  the  10th  of  April,  and  that 
it  lay  open  till  the  second  of  May,  which  is  not  a  montli.    R.  Hut.  35* 

(A  7.)  When  a  defendant  shall    not  recover  costs. 

Vide  ante,  (A  6.) 

But  a  defendant  shall  not  have  costs,  if  the  plaintiff  discontinues  his 
ori^al.     R.  1  Leo.  105. 

Or  enters  a  nolle  prosequi  after  issue;  for  it  is  a  bar  to  another  action^ 
and  therefore  differs  from  a  nonsuit.     Dub.  Hard.  153. 

If  the  plaintiff  be  nonsuited  in  an  assise;  for  the  statute  does  not  ex- 
tend to  an  assise.     1  Brownl.  28,  9. 


(m)  1.  This  act  of  parliament,  which  seems  to  give  costs  upon  arrest  of  judgment. 
Gilb.  C.  P.  871.  but  see  Hul.  Costs,  203.— 2.  Extends  to  actions  brought  upon  a  sub- 
sequent statute.  Willes,  392.  440.  1  Wils.  177.  —  5.  Or  one  that  is  repealed.  Hut. 
35, 6.  2  Keb.  106. — 4.  And  also  to  actions  qui  tam,  for  part  of  ^  penalty,  as  well 
as  where  the  whole  is  given  to  a  common  informer.  Cowp.  366.  Say.  Costs,  75.  S.  C. 
and  see  2  Str.  1 103.  6  Vin.  Abr.  341, 2.  S.  C.  —  5.  But  it  does  not  extend  to  actions 
brought  by  the  party  grieved,  upon  a  remedial  statute.  1  And.  116«  2  Leon.  116^ 
4  Leon.  S5.  Cro.Eliz,  177.   Hut  22.    1  Saik.  3a    Tidd,  972. 973. 

So 
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% 

So  he  shall  not  have  costs^  if  a  repleader  be  awarded.  2  Vent  196* 
R.  Mod.  Ca,  2. 

So  the  defendant  shall  not  have  costs,  where  the  plaintiff  in  an  action 
of  the  like  nature  shall  not  have  costs,  if  he  recovers ;  as,  in  an  attaint. 
R.  Cro.  Car.  542.     Jon.  432. 

In  an  action  upon  a  penal  statute  by  qui  tam^  &c.  R.  Hut.  22* 
1  Brownl.  66. 

So  a  defendant  shall  not  have  costs,  if  the  plaintifi^  being  an  infant, 
sues  by  guardian.     R.  Cro.  EL  33. 

If  a  plaintijB^'  being  executor  or  administrator,  sues  merely  in  the 
right  of  his  testator,  &c. ;  for  thest.  23  H.  8.  15.  extends  only  to  an 
action  upon  a  contract  or  wrong  to  the  plaintiff  himself;  and  the  stat. 
4  Jac.  3.  enlarges  costs  as  to  more  actions,  not  against  more  persons. 
R.  Hut.  69.  D.  Cro.  El.  503.  R.  Yel.  168.  Dd.  96.  Bend.  pi.  28. 
R.  2  Rol.  87.  (») 

As, 

{n)  1.  Executors  and  administraton  are  not  particularly  excepted  out  of  the  statute 
S3  Hen.  s.  c.  15. — 2.  Yet  as  that  statute  only  relates,  to  contracts  made  with,  or 
wrongs  done  to  the  plaintiff,  s  Str.  1107.  —  J.  It  has  been  uniformly  holden,  Cro. 
Eliz.  503.  Cro.  Jac.  3S9.  S  Bulst.  261.  1  Salk.  207.314.  3  Bur.  1586.  Say.  Costs,  97. 
that  they  are  not  liable  to  costs,  upon  a  nonsuit,  T.  26  Geo.  3.  K.  B.  or  verdict, 
where  they  necessarily  sue  in  their  representative  character,  and  cannot  bring  the  action 
in  their  own  right.  —  4.  As  upon  a  contract  entered  into  with  the  testator  or  intestate* 
T.  Jon.  47.  1  Vent.  99.  2  Ld.  Raym.  1414.  1  Str.  682.  S.  C.  Cas.  Fr.  C.  P.  157* 
Pr.  Reg.  118.  S.  C.  Barnes,  141.  1  H.  Blac.  528.  1  Bos.  &  Pul.  445.  2  Bos.  ft 
PuL  253.  S  East,  395.  £.  42  G.  3.  cited  in  2  East,  398.  —  5.  Or  for  a  wrong  done  in 
his  life-time.  Barnes,  129. —  6.  But  where  the  cause  of  action  arises  after  the  death 
of  the  testator  or  intestate,  and  the  plaintiff  may  sue  thereon  in  his  own  right,  he  shall 
not  be  excused  from  the  payment  of  costs,  though  he  bring  the  action  as  executor  or 
administrator  ;  as  upon  a  contract,  express  or  implied.  6  Mod.  91.  181.  l  Salk.  207. 
8.  C.  1  Ld.  Raym.  436.  1  Str.  682.  Barnes,  1 1 9.  2  Str.  1 1 06.  4  T.  R.  277.  5  T. 
XL  934.  "  2  East,  396.  —  7.  Or  in  trover,  for  a  conversion  after  the  death  of  the  testator 
or  intestate.  Com.  Rep.  162.  Cas.Pr.C.P.6l.  Barnes,  132.  Cas.  temp.  Hardw.  204. 
7  T.R.  358.  M.41  G.  3.  K.  B.  10  East,  293.  2  Taunt.  116.  but  see  3  Lev.  60. 
jemb.  contra. — 8.  And  where  a  declaration  in  trover  by  an  executor  consisted  of  two 
counts,  one  on  a  conversion  in  the  life-time,  and  another  after  the  death  of  the  tes- 
tator, for  which  latter  the  plaintiff  micht  have  declared  in  his  own  right,  he  was  holden 
to  be  liable  to  costs  on  a  nonsuit.  2  Taunt  116.  and  see  7  T.  R.  358.  —  9.  The  reason 
why  an  executor,  suing  in  his  representative  character,  shall  not  be  liable  to  costs,  if 
he  fiul,  is  because  he  is  supposea  not  to  be  cognizant  of  the  contracts  made  by  his 
testator ;  but  as  he  n)ust  be  cognizant  of  all  contracts  made  by  himself  personally, 
though  in  his  representative  character,  and  as  he  might  declare  upon  them  m  his  own 
right,  there  is  reason  why  he  should  not  be  exempt  from  costs,  in  case  he  fail  in  his 
action.  6  East,  4 12.  per  Lawrence,  J.  — 16.  And  for  a  similar  reason,  executors  or 
administrators  are  not  necessarily  exempted  from  costs  on  interlocutory  motions.  Per 
Cur.M.  42  Geo.  3.  K.-B.  —  11.  But  though  an  executor  or  administrator,  necessarily 
suing  as  such  upon  a  contract  entered  into  with  the  testator  or  intestate,  is  not  made 
liable  to  costs  by  the  statute,  and  no  costs  can  be  awarded  against  him  on  record ;  yet 
in  a  late  case,  where  the  plaintiff  sued  as  administrator,  upon  a  contract  made  with  his 
intestate,  and  assignedby  the  plaintiff  to  J.  S.  for  whose  benefit  the  action  was  brought, 
suid  it  appeared  in  evidence  tnat  the  contract  had  been  annulled,  with  the.privity  lx>th 
of  the  plaintiff  and  J.  S.,  and  the  former  was  indemnifiedi  by  the  latter;  a  verdict  being 
Ibund  tor  the  defendant,  tlie  court  of  Common  Pleas  made  a  rule  upon  the  plaintifi^  to 
pay  the  defendant  his  costs,  as  for  a  contempt,  4n  fraudulently  abusing  the  process  of 
the  court.  3  Bos.  &  Pul.  115. —  12.  An  executor  or  administrator  is  liable  to  costs, 
upon  a  judgment  oi  non-pros,  Cas.  Pr.  C.  P.  14. 157,  8.  3  Burr.  1585.  6  T.R.  654. 
— 13.  And  where  he  has  knowingly  brought  a  wron^  action,  or  otherwise  been  guilty 
of  a  wilful  default,  he  shall  pay  costs  upon' a  discontinuance.  Cas.  Pr.  C.  P.  79. 
,3  Burr.  1451.  1  Blac.  Rep.  451.  S.  C.  «  New  Rep.  C.  P.  72.— 14.  Or  for  not  pro- 
ce^ng  to  trial  acifording  to  notice.     Cas.  Pr.  C.  P  157,  8.     Pr.  Reg.  119.  b.  C. 

Barnes, 
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As,  in  an  action  for  goods  taken  away  in  the  life  of  the  testator* 
Hutt.79. 

In  debt  upon  an  obligation  to  the  testator ;  though  the  defendant 
pleads  non  estjactum,  and  it  is  found  for  him.     R.  2  Cro.  229* 

Or,  pleads  payment  to  the  executor  himself,  and  it  is  found  so. 
R.  1  Vent  92. 

So,  in  an  action  for  an  escape  of  a  person  in  execution  to  the  testator. 
R.  1  Rol.  63. 

Or,  in  execution  upon  his  suit  as  executor.     R.  2  Cro.  861. 

So,  in  asstimpsit  upon  a  compuiassei  with  the  testator.  R.  2  Jon.  47* 
R.  I  Sal.  207.  314. 

Or,  with  the  executor  himself  for  money  of  the  testator.  R.  2  Jon.  47* 
2  Lev.  165.     3  Lev.  60.     1  Sal.  208. 

So,  in  trover  for  monq^  of  the  testator  out  of  his  own  possession.  Vide 
ante,  (A  5.)cont  Ace.  per  Holt,  1  Sal.  208. 

In  trover  for  goods  of  the  testator  which  he  lost  in  his  life-time,  thou^ 
the  conversion  be  alleged  in  the  time  of  the  executor.  R.  in  C.  jB. 
6  Ann.  inter  Hunt  and  Ballow,  per  Holt,  1  Sal.  208.  (Cited  Comyns's 
Rep.  163.) 

So  the  defendant  shall  not  have  costs,  if  the  plaintiff  executor  or  adr 
ministrator  be  nonsuited  within  the  st.  8  £1.  2.     R.  Cro.  £1.  69. 

Or,  if  an  executor  or  administrator  brings  error  upon  a  judgment 
against  his  testator,  or  himself.    Vide  post,  (B.) 

If  the  plaintiff  takes  administration  when  there  was  an  executor  living. 
R.  Lit.  5.  * 

If  the  plaintiff  sues  as  executor,  and  upon  issue,  that  he  was  not  exe- 
cutor, it  be  found  for  the  defendant.     R.  1  Brownl.  79. 

So  the  defendant  shall  not  have  costs  by  the  st  8  &.9  W.  S.  11. 
if  judgment  be  for  hira  upon  demurrer  to  his  plea  in  abatement.     R. 

1  Sal.  194. 

So  the  defendant  shall  not  have  costs  by  the  st.'23  H.  8.  1$.  if  the 
plaintiff  be  admitted  informd  pauperis* 

Nor,  by  the  st.  24  H.  8.  8.  if  the  plaintiff  sues  upon  a  recognizance^ 
specialty,  or  contract  to  the  use  of  the  king. 

But  if  there  be  a  plaintiff  in  form/i  pauperis,  the  court  may  tax 
costs,    which  the  plaintiff  shall  pay  or  be  whip^ped.      1  Sid.  261. 

2  Sal.  506. 

And  he  shall  be  dispaupered,  where  he  has  an  estate,  though  he  owes 
the  value.     Per  Holt,  Sal.  507. 

If  the  jury  gives  costs  where  they  ought  not  to  be,  the  court  shall  give 
judgment  without  respect  to  the  costs.     R.  2  Sand.  257. 

'niough  the  plaintiff  does  not  release  the  costs.     R.  2  Sand.  257. 


Barnes,  133.  9  Burr.  1585.  1  H.  Blac.  517.  — 15.  But  otherfrise  he  is  not  liable  to 
costs,  in  either  of  these  cases.  S  Str.  871.  Bnmes,  133.  4  Burr.  1997.  Say.  CotU, 
96, 7.  S.  €.    Per  Cur.  T.  44  Gea  9.  K.  B.    H.  45  Geo.  3.  K.  B.   9  Smith,  R.  sea  S.  C 

16.  Nor  nvhere  he  merely  sues  en  auter  drcU,  is  he  liable  to  costs,  upon  a  jtt4ga»ent 

as  in  case  of  a  nonsuit.  4  Burr.  1928.  Per  Cor.  T.  37  Gto.  5.  K.  B.  Baniet,  1  JO. 
2  H.  Blac.  277.     2  East,  396.    Udd,  964.  966. 
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(B)  CoiBiw  in  error. 

By  the  sU  S  H.  7.  10.  confirmed  by  the  st.  19  H.  7.  20.  if  tenant^ 
defendant,  or  other  bound  by  judgment,  sue  a  wr^t  of  error  in  delay  of  . 
execution,  and  discontinue  it,  be  nonsuited,  or  have  judgment  affirmed^ 
he  shall  pay'  costs  and  damages  ttt  the  discretion  of  the  justices* 

And  if  the  judgment  be  affirmed,  &c.  the  defendant  in  error  shall 
have  costs,  though  costs  were  not  recoverable  in  the  first  action  {o) :  as, 
in  a  quare  impediU     Dy.  77.  a.     R.  Cro.  Car.  145. 175. 

In  8  quod permittat  for  abating  a  nusance.     R.  Cro.  £1.  659. 

So  the  defendant  in  error  shall  have  costs,  though  the  error  be  in 
the  exchequer,  upon  the  st.  27  El.  8.    Cro.  El.  588.  {p) 

io)  1  Str.  $6S.    %  Str.  1084.    See  vide  Cro.  Car.  4S5.     1  Lev.  146.     i  Vent.  58. 
166.     4  Mod.  S45.     Carth.  S61. 

(p^  1.  Executors  and  administrators  are  liable  to  costs  in  error,  in  cases  where  thej 
would  be  liable  in  the  original  action.     1  H.  Blac.  56^,  and  see  2  Str.  977.  —  s.  But 
these  statutes  are  confined  to  judg;nient8  recovered  by  the  orig;inal  plaintiffs  below,  and 
affirmed  in  error,  and  do  not  extend  to  judgments  recovered  by  the  defendants  belom. 
-|-  S.  Therefore,  an  avowant  in  replevin  for  rent  in  arrear,  for  whom  judgment  was 
given  below*  which  was  affirmed  on  a  writ  of  error,  is  not  entitled  to  be  allowed  interest 
on  the  sum  recovered  by  the  judgment.    10  East,  2.  —  4.  On  a  writ  of  error  returnable 
in  the  King's  Bench,  that  court,  on  motion,  will  order  the  master  to  compute  interest 
op  the  9um  recovered,  byway  of  damages,  from  the  day  of  signing  final  judgment  below, 
down  to  the  time  of  afifirmance,  and  that    the  same  be  added    to  the  costs  taxed 
for  the  plaintiff  in  the  original  action.    Doug.  752.  n.  5.  and  see  2  Str.  951.    2  Bur. 
1096, 7.     1  Blac.  Rep.  267, 8.  S.  C.   2  T.  R.  79. — 5.  In  the  Exchequer-chamber,  thoueh 
the  court,  it  seems,  are  bound  to  allow  double  costs  to  the  defendant  in  error,  on  the 
affirmance  of  a  judgment  after  verdict  in  the  King's  Bench,  yet  it  is  entirely  a  matter  ia 
their  discretion,  whether  or  not  interest  shall  be  allowed  on  such  affirmance.    2  H* 
Blac  284.  —  6.  And  accordingly,  the  coarse  is  said  to  be  for  the  officer  to  settle  the 
costs,  unless  any  particular  direction  be  given  bv  the  court;  and  in  taxing  them,  he 
allows  double  the  money  out  of  pocket  or  thereabouts,  but  adds  no  interest  as  a  matter 
of  course.    2  Bur.  1096. —  7.  In  trover  for  bills  of  exchange,  the  court  of  Exchequei^ 
chamber  allowed  interest  from  the  time  of  the  first  judgment,  upon  all  such  bills  as  haa 
been  received  before  the  judgment,  and  upon  all  such  as  were  received  afterwards, 
from  the  receipt  of  them.    2  New  Rep.  C.  P.  205.  —  8.  And  interest*  was  allowed  in 
a  late  case,  in  an  action  for  not  ^ving  a  bill  of  exchange  in  payment  for  goods  sold, 
from  the  time  when  the  hill,  if  given,  would  have  become  due.    2  Campb.  428.  n.  and 
see  13  East,  98.    5  Taunt.  157.  —  9.  But  the  practice  of  the  £xchequer<;hamber  seems 
now  to  be,  to  give  interest  only  in  cases  where  interest  was  recoverable  below.  Ibid.— 
10.  Unless  it  be  distinctly  proved,  or  admitted,  that  the  writ  of  error  was  brought  for 
dday.    5  Taunt.  51.  —  u.  And  dierefore,  though  they  once  allowed  interest  In  an 
action  of  iort.  2  H.  Blac.  267. — 12.  And  in  an  action  on  an  attorney's  bill.    Id.  284.-^ 
15.  Yet  these  decisions  were  afterwards  disapproved  of,  and  interest  was  refused  in  the 
latter  action.    2  Bos.  &  PuK  219.  — 14.  And  it  is  said  to  be  contrary  to  the  practice  of 
the  court,  to  give  interest  in  an  action  for  mere  unliquidated  damages^     5  New  Rep* 
C.  P.  560.  and  see  1  Campb.  518.    2  Campb.  428.  n.  — 15.  'Where  the  case  requires  it, 
interest  is  allowable  in  the  Exchequer-chamber,  on  a  Judgment  of  nonprot,  as  well  as  on 
a  mdgment  of  affirmance.    1  Bos.  &  Pnl.  29.  — 16.  And  where  interest  is  allowed,  it  is 
calcuUited  at  the  rate  of  51.  per  cent.  Id.  90. — 17.  But  in  debt  on  recognizance,  against 
bail  in  error  in  the  Exchequer-chamber,  the  bail  are  not  liable  to  pay  interest  between 
the  time  of  the  original  judgment  and  affirmance;  though  they  are  liable  for  interest 
after  affirmance.    4  Bur.  2127.    2  T.  R.  58.  *— 18.  In  the  court  holden  before  the  Lord 
Chancellor  and  treasurer  and  judges  (under  the  31  Edw.  5.),  for  examining  erroneous 
judgments  in  the  Exchequer,  the  practice  is  to  give  interest,  from  the  day  of  signing 
judgment,  to  the  day  of  affirming  it  there ;  computed  according  to  the  current,  not 
according  to  the  strictly  legal  rate  of  interest.    2  Bur.  1096.  —  19.  In  the  House  of 
Ix>rds,  they  give  sometimes  very  lai^e,  sometimes  very  small  costs,  in  their  discretion, 
according  to  the  nature  of  the  case,  and  the  reasonableness  or  unreasonableness  of 
Htigadng  the  judgment  of  the  court  below«    Id.  1097.  —  20.  Andin  order  to  mitigate 
costs,  the  plaintiff  will  sometimes  withdraw  his  errors     Ttdd,  1155.  1 157, 

By 
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By  the  st.  8  &  9  W.  8.  11.  in  error  on  judgment  for  defendant, 
if  the  judgment  be  affirmed,  or  the  plaintiff  discontinue,  or  be  nonsuited, 
the  defendant^  or  tenant  shsdl  have  costs,  (q) 

So  by  the  same  statute,  if  error  be  sued  of  a  judgment  on  demurrer. 

And  by  the  stat.  4  &c  5  Ann.  16.  if  a  writ  of  error  be  quashed  for  vari- 
ance or  other  defect :  which  was  not  before.    5  Mod.  67.  Mod.  Ca.  137* 

By  the  st.  3  Jac.  8.  &  13  Car.  2.  2.  a  writ  of  error  shall  be  no  supcr^ 
sedecLSj  unless  a  recognizance  be  given  with  sureties,  &c.  for  payment  of 
damages  and  costs. 

And  by  thest.  13  Car.  2.  2.  if  error  be  brought  of  a  judgment  after  a 
verdict,  and  the  judgment  be  affirmed,  the  defendant  in  error  shall  have 
double  costs,  (r) 

But  the  defendant  in  error  shall  not  have  costs,  where  by  the  writ  of 
error  the  execution  is  not  delayed ;  as,  if  error  be  sued  by  the  plaintiff 
or  demandant  in  the  original  action.  2  And.  123.  R.  Cro.  Car.  401. 
R.  4  Mod.  7. —  But  now,  by  the  st.  8  8c  9  W.  3.  11.  if  the  plaintiff  or 
demandant,  after  any  judgment  for  defendant,  sue  error,  and  afterwards 
discontinue^  be  nonsuited,  or  have  judgment  against  him^  the  defendant 
or  tenant  shall  have  costs. 

So,  no  costs,  if  execution  be  sued  before  error  brought.  R.  2  Cro.636. 
R.  I  Vent.  88.     2  And.  123. 

And  if  execution  be  executed  in  part,  costs  shall  be  diminished.   Cro. 

Car.  176.  .  .  '        . 

So,  if  neither  damages  nor  costs  were  recovered  in  the  original  action ; 
for  then  the  writ  of  error  does  not  delay  execution ; 

As,  in  error  upon  a  judgment  in  tijormedon.  R.  cont.  Cro.  El.  617. 
R.  ace.  Cro.  Car.  425. 

In  error  upon  a  common  recovery.     R.  Ray.  135.     R.  1  Lev.  146. 

So,  if  an  executor  brings  error  upon  a  judgment  against  his  testator, 
and  the  judgment  be  affirmed^  &c.  the  defenfiant  shall  not  have  costs. 
R.  1  Mod.  77.     1  Vent.  J66. 

Or,  uponajudgmentagunst  himself,  as  executor.  R.  3  Lev.  375. 
4  Mod.  245.     Skin.  400. 

And  therefore^  an  executor  or  administrator  does  not  find  bail  for  da- 
mages and  costs  upon  a  writ  of  error  within  the  st.  3  Jac.  8.  R.  2  Cro. 
350.   2  Bui.  284.    Cro.  Car.  59.   Lit.  3.    1  Sid.  183.   Vide  Bail,  (K  3.) 

So,  if  a  plaintiff  in  replevin  brings  error,  and  judgment  for  the  avowant 
be  affirmed,  he  shall  not  have  costs.  R.  1  Sal.  205.  Cartli.  179.  But 
this  was  2  W.  &  M.  before  the  st.  8  &  9  W.  3.  11. 


iq)  1 .  This  statute,  however,  onl^  relates  to  judgments  given  on  demurrer  for  defen* 
dants  below,  to  whom  remedy  was  utended  to  be  given  for  their  costs,  both  below  and 
above,  on  affirmance  of  sucn  judgments,  which  they  had  not  before.  10  East,  5.  — 
S.  And  no  statute  gives  costs  in  error,  upon  the  reversal  of  a  judgment.  1  Str.  61 7.,  and 
see  5  East,  49.— 5.  Therefore  when  a  judgment  is  reversed,  each  party  must  pay  his  own 
costs. — 4.  And  accordingly,  where  tneplaintiflTin  case  recovered  a  verdict  at  the  trial, 
and  had  judgment  in  the  Common  Pleas,  and  upon  a  bill  of  exceptions  returned  into 
the  King's  fiench,  judement  was  reversed,  and  tne  plaintiff  took  nothing  by  his  writ,  it 
was  holoen  that  the  defendant  could  not  have  costs.  5  East,  49.  —  5.  A  judgment  for 
the  plaintiff  was  reversed  on  a  writ  of  error  in  fact,  brought  by  the  defendant;  and  the 
.court  held  that  the  plamtiff  in  error  was  entitled  to  the  costs  of  the  original  action, 
though  not  to  the  costs  in  error.  Per  Cur.  H.  40  Geo.  5.  K.  B.  Tidd.  1158. 

(r)  Which  statute  is  confined  to  cases  where  the  judgment  so  affirmed  is  for  the 
plaintiff  M9W.   5Eatt|545. 

So, 


D<mblef  or  treble  costs.  2^7 

So,  if  jodgment  be  rerened  in  error^^  the  defendant  dees  net  pay  cost9 
In  error ;  for  if  the  plaintiff  recovers  his  debt  and  costs  which  he  ought 
to  have  had  if  he  had  recovered  before.     R*  2  Mod.  Ca.  314. 

[(B  b)  Costs  in  a  feigned  issue.  {$)'] 

(C)  Double,  or  treble  cojsttf. 

(C  1.)  By  cotistructiom 

tn  all  actions  real^  personal,  or  mixti  where  damages  Ai*e  recoverabtei 
if  a  subsequent  statute  gives  double  or  treble  damm;e8,  the  costs  also^  as 
(Nurt  of  the  damages^  shall  be  double  or  treble.     2  Inst  289.  (t) 

A3,  upon  the  st.  of  Oloc.  5.  which  gives  treble  damages  in  waste  against 
tenant  by  the  curtesy,  or  in  dower.     2  Inst.  289. 

Upon  the  st.  2  H.  4.  11.  which  gives  double  danif^es  for  a  suit  in  the 
admiralty,  where  the  cause  of  action  arises  upon  the  bud.  10  Co.  116« 
1  Rol.  S17.  1.  15.    Dy.  159.  b. 

Upon  the  St.  8  H.  6.9.  which  gives  treble  damages  for  a  forcible  entry* 
10  Co.  115«  b.    lEL  1  Vent.  22. 

Upon  the  st.  5  EL  21,  which  gives  treble  damages  for  hunting  in  a 
]perk.     4  Leo.  36. 

Upon  the  st,  2  >V«  &  M.  5.  which  gives  treble  damages  and  Costs  of  suit 
Mainst  him,  who  makes  Tescous  of  goods  which  ore  distrained  foi"  rent. 
R.  T.  6  W.  3.  inter  Sir  W.  Lawson  and  Story.  1  Sal.  205.  VidelLd. 
Ray.  19. 

(C  2.)  By  the  express  words  of  a  statute.  —  Double  costs* 

i^by(tf)the8t  2  &  3£d.6.  IS.  if  a  suggestion  for  a  pro|ubitioa  iiA 

not 
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{«)  1.  When  a  feigned  ianie  Is  6rdeM  by  a  cdurtof  lav,-  whether  it  be  in  a  dfil 
or  criminal  proceediqfe  the  coiti  always  follow  the  verdict,  and  must  be  mdd  to  the 
mny  obtainmg  it  1  Ttl.  P.  R.  544.  Vet  Holt,  Ch.  J.  Barnes,  iso.  i  WOs.  261. 35  K 
Say.  tlq>.  ^4.  1  Wils.  3d4.  S.  C,  and  see  Burt.  Pntc.  Exche^.  S48«  9.  Peake*s  Cas.  Nf. 
ttu  49.S04.  4T.  R.  40S. — fi.  But  when  a  feigned  issue  is  ordered  by  a  court  of 
aqd^,  the  costs  do  Hot  follow  the  verdict,  as  a  matter  of  course;  but  tne  finding  of 
the  jury  is  returned  back  to  the  court  which  ordered  the  issue,  arid  the  costs  tjbere  ar0 
in  tne  discretion  of  the  court.  Ibid.  —  5.  Where  the  issue  is  ordered  by  a  court  of 
hiw»  on  a  rule  for  an  infonttadon.  Say.  Rep.  SSS*  1  Burr.  0O5.  Say.  Costs,  144; 
S.  C.  — 4«  Or  motion  fbr  an  attachment.  Say.  Rep.  S53.  —  5.  The  costs  of  the  ori^ 
nnal  rule  or  motion  do  not  in  general  follow  the  rerdict,  but  only  the  costs  of  the 
feigned  issue  |  which  costs  are  to  be  reckoned  from  the  time  when  the  feigned  issue 
was  first  ordmd  and  agreed  to.  1  Burr.  604.  —  6.  Yet,  where  it  was  ordered  by  the 
eooseot-rule  that  the  costs  should  abide  the  event  of  the  issue,  the  court  directed  the 
whole  costs  to  be  paid  under  it    9  Bnfr.  I08I .    Tidd,  974, 975. 

(0  1.  Where  &e  plmntifT  recovers  nngle  damages,  he  is  onljr  entitled  td  single 
eotUf  unless  more  be  expressly  g^en  him  by  statute.  -*^  2.  But  if  double  or  treble 
damwes  are  g^Ven  by  ii  statut^  subsequent  to  the  statute  of  Gloucester,  in  a  case 
whcrem  angle  damaged  were  before  recoverable,  the  plaintiff  is  entitled  to  double 
or  UMe  coStM,  although  the  statute  be  silent  re^iectin^  them.  Say.  Costs,  ass.  -^ 
3;.  ils  in  an  action  upon  the  9  Hen.  4.  c.  1 1.  &c. 

(«)  1.  tn  some  cases,  double  or  tr^le  costs  are  expressly  given  to  the  pbintif  ;  as 
upon  tiie  ganie  lai^  by  iht  statute  S  Geo.  S.  c  19.  s.  i.  —  ^.  And  wherever  a  phdntiir 
it  eot^ed  to  double  or  treble  costs,  the  costs  g^ven  by  the  court  de  incremento^  are  to 
be  doubted  0^  trebled,  as  well  as  those  given  by  the  jury.  9  Leon.  59.  Cro.  £liz.  582* 
aLev.351.  Cnrtli.  297. 321.  1  Salk.  205.  1  Ld.  Raym.  19.  S.  C.  9  Str.  1048.  but 
tat  1  T.R.  958.-^  9*  But  double  or  trd>le  costs  are  not  to  be  understood  to  mean, 
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not  proved  in  six  months  {a),  the  defendant  shall  have  a  consultation  (y)f 
and  double  costs  (z)« 

But  this  does  not  extend,  where  the  defendant  does  not  pray  a  consul- 
tation for  not  proving  the  suggestion,  but  joins  issue  upon  it,  and  a  verdict 
is  for  the  plaintiff;  for  then  the  defendant  shall  not  have  double  costs. 
B.  Lat  140. 

Nor  where  a  suggestion  needs  no  proof. 

So,  by  the  st.  7  Jac.  5.,  in  an  action  upon  the  case,  or  trespass  in  the 
courts  at  Westminster  against  a  jul(»tice  of  peace,  mayor,  bailiff,  headborough, 
portreeve,  constable,  tithingman,  or  collector  of  subsidy,  ibr  any  thmg 
done  by  virtue  of  their  offices,  the  judge  before  whom  it  is  tried  may 
idlow  to  the  defendant  double  costs. 

So,  by  the  st.  21  Jac.  12.,  in  an  action  against  a  churchwarden,  over- 
seer, swornmen,  or  any  in  their  aid,  or  by  their  command,  for  any  thing 
done  in  virtue  of  their  offices. 

And  by  theise  statutes  the  defendant  shall  have  double  costs  upon  cer- 
tificate by  the  judge,  though  the  plaintiff  afterwards  discontinue,  or  be 
nonsuitea.  Vide  the  statute  itself. — So  costs  de  incremento  shall  be 
double.    Per  Holt,  Skin.  555. 

And  all  the  defendants  shall  have  double  costs*    Vau.  11 7« 

And  this,  though  the  declaration  be  insufficient.  R.  Cro.  Car.  175. 
Vide  ante  (A  5.)  ,  ^ 

Though  it  be  not  in  trespass,  &c.  but  in  assumpsit,  &c.  for  money 
which  they  tdok  as  officers.     R.  Sho.  215. 

according  to  their  literal  import,  twice  or  thrice  the  amount  of  single  costs.*— 4.  Where 
a  statute  cives  double  costs^  they  are  caleulated  thus :  the  common  costs ;  and 
tbenbtUf  we  common  costs.  —  5.  If  treble  costs,  1.  the  common  costs;  sr.  half  of 
these ;  and  theft  half  of  the  latter.  Table  of  costs.  —  6.  Double  or  treble  costs  are 
also  in  some  cases  expressly  given  to  the  defendant ;  as  in  actions  against  justices 
of  the  peace,  constables,  &c.  by  the  7  Jac  1.  c.  5.  Made  perpetual  ov  the  SI  Jac. 
1.  c.  IS.  s.  S.  8  Lev.  S50.  5  East,  98.  —  7.  For  distresses  for  rents  and  services,  by 
the  1 1  Geo.  8.  c  19  s.  si,  8.  — 8.  On  the  building  act,  14  Geo.  S.  c.  78.  s.  lOO.  9  East, 
288. — 9.  Against  officers  of  the  excise  or  customs,  by  the  85  Geo.  8.  c.  70.  s.  54. 
84  Geo.  5.  sess.  8.  c.  47.  s.  55.  59.  and  88  Geo.  5.  c.  57.  s.  93.  —  10.  And  against  per- 
sons holding  public  employments,  &c.  and  having  power  to  commit  to  safe  custody,  by* 
the  48  Geo.  5.  c.  85.  s.  6.  *—  1 1.  In  these  and  sunilar  cases,  where  it  does  not  appear 
on  the  face  of  the  record,  that  the  defendant  is  entitled  to  the  benefit  of  the  act,  (as 
where  he  pleads  the  general  issue,),  and  ^ere  is  no  ])articular  mode' appointed  for  re- 
covery of  the  costs,  tne  proper  mode,  after  a  nonsuit,  or  verdict  for  the  defendant,  is 
to  apply  to  the  court,  upon  an  affidavit  of  the  facts,  for  leave  to  enter  a  suggestion  on 
theroll.  lStr.49,50.  Cas.  Pr.  C.  P.  16.  Cas.  temp.  Hardw.  126.  Id.  158.  8Str. 
1081. 8.C.  Say.Rep,814.  5  Wils.  448.  9  East,  528.— 18.  And  it  cannotbedone 
by  rule  of  court.  1  Str.  50.  — 15.  Unless  where  the  plaintiff  moves  for  leave  to  dis^ 
continue,  on  payment  of  costs ;  in  which  case,  the  dourt  may  make  it  part  of  the  rule 
that  he  ^all  pay  double  or  treble  costs.  8  Str.  974.  Cas.  temp.  Hordw.  1 25.  — 14.  But 
where  a  particular  mode  is  appointed  by  statute,  for  the  recovery  of  double  or  treble 
costs,  as  by  the  certificate  of  the  judge  who  tried  the  cause,  on  the  7  Jac.  1.  c  5.  there 
that  particular  mode  must  be  observed.  8  Vent.  45.  Dou^.  507, 8.  7  T.  R.  448.  but 
see  Doug.  508.  n. —  15.  So  that  if  the  judge  certify,  there  is  no  need  ora  suggestion; 
and  if  he  do  not,  it  is  of  no  avail,  except  wnere  judgment  goes  by  defaXilL  Cas.  temp. 
Hardw.  188,9.  Tidd,976,  977. 

(*)  If  the  six  months  be  understood  to^  rdate  to  the  trial  only,  it  must  be  understood 
with  some  latitude,  as  in  the  case  of  suits  in  the  northern  counties,  or  of  prohibitioni 
issuing  in  Trinity  term.    Ibid. 

(j^)  It  is  doubtful  whether  the  writ  of  consultation  can  now  be  granted  on  this  statute. 
Salter  v.  Greenway,  Tidd.  929. 

(a)  Which  act  has  been  construed  to  extend  to  prohibitions  in  suits  for  tinall  titbel 
as  well  as  great.    8Ld.  Rd.ll78,  '  ' 

15  But 
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%  Bat  tlie  defendant  shall  not  have  coats,  if  the  judge  does  not  certify 
tlyit  the  defendant  was  an  officer.     Cro.  Car.  175.    R.  2  Vent.  4>5. 

Or,  if  the  officer  acts  in  a  matter  ecclesiastioal :  as,  if  an  action  upon 
the  case  be  against  a  churchwarden  for  a  maUcious  presentment  for  in- 
Mntinence,  in  the  ^iritual  court.    R.  Cro.  Car.  285.  Jpn.  305. 

Nor  in  an  action  for  neglect  of  his  office ;  as,  for  refusal  of  his  vote  in 
the  election  of  a  mayor.     K.  %  Lev.  250* 

For  a  malicious  presentment.    R.  Cro.  Car.  467*     12  Mod.  6. 

(C  S.)  Treble. 

Soy  by  the  St.  8  El.  2.  If  any  maliciously  arrests  in  the  name  of  ano- 
ther, .without  his  consent,  in  B.  R.  or  the  Marshalsea^  and  be  convicted, 
&c.  he  shall  be  hnprisoned  for  six  months  without  bail,  and  shall  pay 
treble  costs  to  the  person  arrested. 

By  the  St  48  El.  2.  for  relief  of  the  poor,  in  an  action  for  any  thing 
done  by  authority  of  that  act,  the  defendant  shall  have  treble  damages 
and  his  costs,  if  the  plaintiff  be  nonsuited,  or  has  a  verdict  against  him. 

Though  the  money  was  not  levied  by  distress^  but  voluntarily  paid  to 
(he  overseer,  and  he  who  paid  it  afterwards  sues  for  the  money.  R* 
Yel.  176. 

So  by  the  st.  2  W.  &  M.  5*  upon  a  rescous  of  a  distress  for  rent,  there 
shall  be  treble  damages  and  costs. 

So,  by  the  statutes  for  the  land-tax,  if  the  defendant  be  sued  as  collector 
of  the  land-tax,  he  shall  have  treble  costs. 

Though  by  another  count  in  the  same  declaration,  he  be  charged  for 
fraud  in  the  execution  of  his  office,  which  is  not  within  the  statute.  R. 
Garth.  189. 

And  where  treble  damages  and  costs  are  given,  the  costs  de  incremental 
«s  well  as  the  damages,  are  treble.    R.  Skin.  655. 

(C  4.)  When  not  recovered. — Vide  ante,  (A  2,  S.) 

But  if  a  statute  gives  double  or  treble  damages,  where  no  damages 
were  recoverable  at  all  before,  the  plaintiff  shall  not  have  any  costs. 
S  Inst.  889. 

As,  in  waste  against  tenant  for  life  or  years  (until  the  st  8  &  9  W.  S. 
1 1.  gave  costs  if  the  single  value  found  does  not  exceed  twenty  nobles). 
2  Inst.. 289.    2  Sand.  257. 

In  an  action  upon  the  st.  1  &  2  P.  &  M.  12.  which  gives  SL  and  treble 
damages  for  driving  a  distress  out  of  the  county.  R.  Dy.  1 77*  b.  I  Rol. 
516.1.45. 

In  debt  upon  the  st.  2  &  S  Ed.  6.  IS*  which  gives  treble  damages  for 
aot  setting  out  of  \itbes  (until  the  st.  8  &  9  W.  S.  1 1.  gave  costs  where 
the  single  value  found  does  not  exceed  twenty  nobles).  R.  2  Cro.  70* 
Cro.  Qir.  560.     Mo.  915. 

In  an  action  for  a  forcible  entry,  up6n  the  st.  8  H.  6.  9.    Hard.  152. 

Or,  for  ingrossing,  upon  the  st.  5  Sc  6  Ed.  6.  14>.     Hard.  152. 

In  a  decks  tantum.    Hard.  152. 

Where  the  plaintiff  or  demandant  recovers  double  or  treble  damages 
mnd  costs,  it  is  the  safest  way,  that  the  damages  and  costs  found  by  the 
Ijary  be  doubled  or  trebled ;  and  that  there  i)e  no  costs  de  incrcmento. 
1  Roh517.  1.20. 

S  2  And 
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And  the  single  damages  found  maybe  doubled,  oMrebled.bjr  the 
court.     R.  Yel.176. 

Yet  costs  de  incremento  may  be  given*     1  RoL  SXl.  L  25. 

And  costs  de  incremento  were  trebled.     Cro.  £k  582. 

If  costs  are  given  by  a  jury,  when  they  ought  not,  there  shril  be 
judgiueut  without  respect  to  them.     R.  2  Sand.  257* 

[D.  How  recovered,  (at)] 
cro0t0  in  ^jwnicerg*     Vide  Chancery,  (2  W.) 


COTTAGES. 

Vide  Justices  of  Peace,  (B  84.) 


(a)  1  h  Costs  arc  taxed  by  the  -master  in  the  king's  bench,  or  fH'pthonotaries  ill  the  com- 
liion  pleas,  upon  a  bill  made  out  by  the  attorney  for  the  prerailinff  part^.—-  S.  Or  more 
frequently  without  a  bill,  upon  a  view  of  the  proceedings.  —  3.  And  if  there  have  been 
any  ejttra  expences,  whibh"  do  not  appear  on  the  face  of  Che  proceedings,  there  should 
be  an  affidavit  made  of  such  expences,  to  warrant  the  aUawance  of  diem ;  which  Is 
called  an  affidavit  of  increased  costs.  —  4.  In  country  causes,  such  aa  affidavit  is  gene* 
rally  made;  and  if  sworn  before  a  commissioner,  it  roust  be  filed  with  the  clerk  of  the 
rules  in  the  king's  bench,  or  secondaries  in  the  common  pleas.  —  5.  And  in  the  former 
court,  the  clork  of  the  rules  makes  a  copy  of  it  for  the  master;  but  in  the  latter  comt, 
it  is  usual  for  the  secondaries,  on  being  paid  for  a  copy,  to  mark  the  a£Bdavit,  and 
perpiit  the  original  to  be  taken  to  the  jprothonotartes,  who  keep  it  till  the  costs  are 
taxed,  and  then  send  it  to  the  seconoaries  to  be  filed.  —  6.  It  is  also  usual  to  give 
notice  to  the  opposite  attorney,  of  the  time  when  the  costs  are  intentfed  to  be  taxed  ; 
but  la  orderta  enforce  it,  CheK  roust  be  a  side-bor  rale  to  be  present  at  taxing  costs. — 
7%  Wbidi  rule  is  Obtained  frorii  the  clerk  of  the  rules  in  the  king's  bench,  or  secondaries 
in  the  common  pleas,  and  a  coppr  of  it  should  be  duly  served.— 8,  After  which,  if 
tbe  costs  are  taxed  without  nouce,  the  taxation  is  irr^^lar,  and  the  attorney  liable 
to  an  attachment.  —  9.  The  means  of  recovering  costs,  as  between  party  and  party, 
are  by  execution  or  action,  upon  a  jadgment  obtained  for  them ;  or  by  attachment, 
upon  a  rule  of  court.    S  H.  Blac.  848.  — 10.  Thus  in  ejectment,  where  there  is  a  ver* 
diet  and  judgment  against  the  tenant,  execution  may  be  taken  out,  or  an  action 
broudit  thereon,  for  the  costs.  -  Run.  Eject.  415.  — 11.  But  where  the  plaintifiTis  non- 
suited for  the  defendant's  not  confessing  lease,  entfy,  and  ouster,  the  lessor  of*  the 
plafntifT  most  proceed  by  attachment,  upon  the  consent  rule.     Id.  fOid.  1  Salk.259. 
Barnes,  182.  -^  IS.  And  so  where  the  nominal  plaintiff  is> nonsuited  upon  the  merits, 
or  has  a  verdict  and  judgment  against  him,  the  onlv  remedy  is  by  attachment  against 
the  lessor  of  the  plaintiiC    Run.  Eject.  415, 16.  Till^  and  OiSW,M.  6  Geo.  S.  —  IS.  In 
prdceeding  by  attachment,  a  copy  of  the  rule,  with  the  officer^s  allocator  thereon, 
should  be  personally  served  on  the  party  liable  to  the  payment  of  costs.   5  T.  R.  351. 
K.  B.  per  Cur. —  1 4.  And  at  the  same  time  the  original  rule  shauld  be  shewn  ta 
him.    Id.  ib.  —  15.  And  a  demand  of  payment  made.  H.^  56  Geo.  8.  K.  B.  —  16.  And 
whore  the  costs  are  ordered  to  be  paid  to  the  attorney,,  the  demand  may  be  by  the 
acting  attorney  in  the  cause,  although  he  act  in  the  name  of  another  attorney.   Say. 
Rep.  95.  — 17.  If  the  costs  be  not  paid,  the  courts,  upon  an  affidavit  of  the  dr- 
camstances,  will  grant  an    attachment. —  18-  The  rule  for  which  is  absolute  ioT 
tiie*  first  instance,  and    laAy  be  moved  (or  oa  the  last  day  of  term.    Per  Buller, 
Just.  M.  84  Geo.  J..  K.  B.    1    Bos.  &  Piil.  477.  Ante,  485,  4.    5  Bur.  2686. — 
Id.  To  assist  the  parties  in  the  recovery  of  costs,  and  do  justice  between  them,  tiiey 
are  allowed  to  deduct  or  set  oflT  the  costs,  or  debt  and  costs,  in  one  action,  agafaist 
those*  ia  another.  —  80.  This  mactice,  however  i^peeable  to  natural  justice^  does  not 
seem  to  have  obtained  till  lately  in  the  court  of  king's  beach.    8  Str.  891.  isoa.  BoL 
Ni.PrL356.  4T.  RL  184.   8T.  R.69.  —  8l.But  in  the  common  pleas,  it  has  beoi  fine* 
quentiy  allowed. — 82.  And  that,  not  only  where  the  parties  nave  been  thesame^ 
but  also  where  they  have  been  in  some  measure  diflferent. ;  Barnes,  145.  -  s  Blac.  Rqp* 
826%  869.     S  Wils.  396.  Say.  Costs,  356.  S.  C  Bui.  NL  PrL  336.    8  H.  Blac.  44«. 
587.     2  Bos.  &  Pul.  28.  but  seel  New  Rap.  CP.  3l£. — 83.  Thus  a  party  hat  beeo 
permitted  to  set  offa  separate  demnid,  for  coats  payable  to  bimself  aloaCii^BUiit  a  joint 
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deiMiid,  for  costs  payable  by  himself  and  others.  Barnes,  146.  but  see  id.  130.*^ 
^4.  And  he  has  also  been  permitted  to  set  off  a  joint  demand,  for  costs  payable  to  hhnseir 
and  another,  against  a  separate  demand,  for  damages  and  costs  payable  by  himself  only. 
Say.  Costs,  854.  9  BlacRep.  8S7.  8.  C.  cited.  T.  S4  Geo.  9.  iL  B.  6.  P.  and  see  1  H. 
Blac.  SI  7.  657.  9  H.  Blac  587. — 95.  But  vhere  in  an  action  of  trespass  ajpiinst  four  de* 
iciidantSi  the  plaintiff  obtained  a  verdict  acainst  one,  and  the  other  three  were  acquitted, 
the  court  would  not  suffer  the  costs  ofthe  three  defendants  who  were  acquitted,  to 
be  deducted  out  of  the  plaintiff's  cpsts,  aciunst  that  defendant  who  was  found  guilty  ; 
declaring  the  motion  to  be  unprecedented  Barnes,  145.  Bui.  Ni.  Fri.  536.;  but  see 
I  ILBlac.  9.*(.  917.  657.  9  H.  Blac  587.  —  96.  And  a  judgment  recovered  by  A. 
against  B.  and  C.  cannot  be  set  off,  on  application  to  the  general  jurisdiction  of  the 
oomt,  agaiast  another  judgment  recovered  against  A.  by  the  assignees  of  B.  tinder  an 
insolvent  debtors  act;  the  interest  of  third  persons  intervening,  who  have  peculiar 
claims  bjr  the  statute.  5  Bast,  149.  —  97.  In  the  king's  bench,  we  have  seen  the  court 
will  not  in  general  sufler  the  debt  and  costs  in  one  action  to  be  set  off  against  those  iu 
smother,  until  theattom^s  bill  be  first  discharged.— 98.  But  in  the  common  pleas, 
the  attorney's  lien  for  his  costs,  is  holden  to  be  subject  to  the  equitable  claims  that 
exist  between  the  parties  in  the  cause.  Id.  ibid,  and  see  Lee's  Prac.  Dic.^  1  V.  p.  108, 9. 
340,  41.  —  99.  Where  the  miplication  is  made  by  the  party  to  whom  the  larger  sum 
is  due,  the  rule  is  for  a  stay  ofproceedings,  on  acknowledging  satisfaction  for  the  lest 
sum.  Bui.  Ni.  Pri.  356.  i  T.  R.  60.  1  Taunt.  496.  -—  30.  But  where  the  less  sum  is 
due  to  the  party  applying,  the  rule  is  to  have  it  deducted,  and  iat  a  stay  of  proceed- 
ings, on  payment  of  the  balance*  9  Blac.  Rep.  869.  3  Wils.  596.  S.  C,  Say. 
Costs,  954.  and  see  4  T.  R.  194.  Tidd,  977,  980. 


COVENANT. 

(A)  (CQiben  cottenant  lte0. 

(A  1.)  Upon  what  deed.  p.  S6S. 

(A  2.)  Upon  what  words,  p.  263* 

(A  3.)  Upon  what  not,  p.  264. 

(A  4.)  When  it  lies  upon  a  covenant  in  law.  p.  9&5. 

(B)  1BptDt)omltne0. 

(B  1.)  By  an  executor,  or  administrator,  p.  266. 
(B  2.)  By  an  heir.  p.  26?. 
(B  3.)  By  an  assignee,  p.  267* 

(C)  againjort  tobom  it  Ue0« 

(C  1.)  Against  an  executor,  or  administrator^  p.  27  0. 
(C  2.)  Against  an  heir.  p.  271* 
(C  3.)  Or  an  assignee,  p.  271. 

(D)  Cottenant,  f)otD  erpounDeD. 

(D  1.)  In  regard  to  the  context,  p.  274* 

(D  2.)  To  synonimous,  and  other  words,  p.  275. 

(£)  O&reacb  of  covenant. 

(E  1.)  What  shall  be.  p.  280. 

(E  2.)  If  the  thing  be  prejudiced  before  performance. 

p.  281. 
(E  3.)  What  not  p.  28U 

CF)  CoDenant^  !)oto  jDefeatetr.  p.  282. 
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(G)  cotienont  to  0tanD  gtigzn. 

(G  1.)  When  it  shall  be  good.  p.  284. 

(G  2.)  By  what  words,  p.  286. 

(G  3.)  l4)on  what  consideration.  —  What  shall  be  a 
good  one.  p.  288. 

(G  4.)  miat  not.  — 1£  it  be  loo  general,  or  does  not 
import  a  real  consideration,  p.  289* 

(G  5.)  If  the  covenantee  be  a  stranger  to  the  conn- 
deration,  p.  290. 

(A)  (Oafien  Covenant  litfi. 

(A  1.)  Upon  what  deed. 

Covenant  lies  when  a  man  covenants  with  another,  by  deed,  to  do 
something,  and  does  it  not.    F.  N.  B.  145.  A. 

Or,  that  he  has  done  it;  when  it  is  not  done.     PI.  Com.  308.  a. 

And  it  lies  upon  a  covenant  in  any  deed  indented,  or  poll.  1  Rol. 
517. 1.  40. 

So,  for  breaking  a  covenant  by  the  lessee  in  the  king's  patent ;  though 
the  lessee  did  not  seal  any  counterpart ;  for  his  acceptance  charges  him. 
R.  1  Rol.  517. 1.  50.     2  Cro.  522.     R.  2  Cro.  240. 

So,  if  a  lease  be  to  A.  and  B.  by  indenture,  and  A.  seals  a  countermart, 
and  B.  agrees  to  the  lease,  but  does  not  seal,  yet  B.  may  be  charged  for 
a  covenant  broken.     Co.  L.  231.  a.  2  Rol.  63. 

Though  the  covenant  be  collateral,  and  not  annexed  to  the  land.  Co. 
L.  231.  a. 

[A  covenant  to  keep  a  house  in  good  and  sufficient  repair,  and  so  to 
leave  it,  binds  the  covenantor  to  rebuild,  though  the  house  be  burnt 
down  by  accident.  H.  12  Geo.  2.  Com.  626.  B.  R.  £.  13  Geo.  1. 
2  Ld.  Raym.  1477.  Str.  763.  S.  C.  B.  R.T.  26  Geo.  3.  1  T.  R  310. 
B.  R.  E.  27  Geo.  3.  1  T.  R.  710.  B.  R.  E.  36  Geo.  3.  6  T.  R.  650. 
Vide  Pleader,  (2  V  14.)] 

So,  if  by  charter-party  made  by  B.  he  lets  the  ship  to  D.,  who  cove- 
nants with  B.  and  A.  the  part-owners,  to  pay  300/.,  A-  may  have  cove- 
nant, though  he  did  not  seal,  but  only  B.  and  D.  sealed  it ;  for  it  is  in 
the  nature  of  a  deed-poll  by  D.,  in  which  he  may  covenant  widi  a 
stranger  to  the  deed,  though  he  cannot  in  an  indenture.    R.  2  Lev.  74. 

So^  if  by  articles  A.  covenants  generally  to  indemnify  B.,  he  may 
have  covenant,  though  he  did  not  seal  the  articles,  and  the  covenant  was 
not  with  him.  .  R.  Lut.  305. 

But  covenant  does'  not  lie  upon  an  agreement  without  deed  ;  but  a& 
acdon  upon  the  case.    F.  N.  B.  145.  A.  G. 

Yet  by  the  custom  of  London,  covenant  lies  without  deed.  F.  N.  B. 
146.  A. 

So,  by  the  custom  of  any  other  place.     1  Leo.  2. 

But  such  custom  shall  be  taken  stricdy ;  for  upon  such  a  covenant  an 
executor  shall  not  be  charged.    R.  1  Leo.  2. 

So,  covenant  cannot  be  for  a  thing  present.    PI.  Com.  SOS.  a. 

(A  2.)  Upon 
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(A  2.)  Upon  what  words. 

A  covenant  is  real  or  personal,  F.  N.  B.  145.  A.  Co.L.  139.  b. 
Vide  Dett,  (A  8,  9.) 

A  covenant  real  i8»  when  a  man  covenants  to  levv  a  fine  of  lands  or 
toiements,  upon  which  a  writ  of  covenant  shall  be  broughtf  and  a  fine 
shall  be  levied.    F.  N.  B.  145.  A.  146.  F. 

A  covenant  personal  is  by  express  words^  or  by  a  covenant  in  law. 
Van.  118.  Co.  L.  189.  b. 

Any  words  in  a  deed,  which  shew  an  agreement  to  do  a  thing,  make 
a  covenant :  as,  if  it  be  agreed  by  ariticles  between  A«  and  B.  that  stock 
shall  be  in  the  hands  of  B.  until  a  jointure  be  made^  B.  solvendoproinde 
the  interest  to  A. ;  covenant  lies  against  B.  for  the  interest.    B.  1  RoL 

518.  L  50.  [Vide  Doug.  27. 766.]     Digest,  Covenant  1. 

If  it  be  said  in  a  lease,  that  the  lessee  shall  repair^  and  leave  repaired, 
&c     B.  1  RoL  518. 1.  15.     2  Cro.  399. 

That  the  lessee  shall  have  wood,  non  succidendo  arhores ;  this  is  a 
covenant  by  the  lessee  that  he  will  not  cut  down  trees.     R,  Mar.  9. 

If  said,  I  have  a  deed  and  will  produce  it.     2  Mod.  89.     R.  1  RoL 

519.  L  10. 

So,  if  in  a  demise  by  the  king's  letters  patent,  it  is  said,  that  the  grantee 
shall  repair;  it  shall  be  a  covenant  by  him.    R.  2  Cro.  522. 

V  there  be  .a  grant  of  an  office,  absque  impetUioncj  denegcUionCf  &c* 
covenant  lies  if  the  grantee  does  not  enjoy.     R.  1  Leo.  277* 

So,  if  it  be  said,  that  it  is  agreed  A.  shall  pay  \0L  to  B.  for  his 
goods ;  this  amounts  to  a  covenant  by  B.  to  deliver  his  goods ;  for, 
agreed,  is  the  word  of  both.  R.  1  Sand.  322*  1  Sid.  423.  Ray. 
183.  ,  • 

That  A.  shall  take  firebote,  without  cutting  more  than  is  necessary; 
oovenant  lies  against  A.  if  he  cuts  more.     R«  1  Leo.  324. 

That  an  apprentice  shall  be  laithfol^  shall  not  discover  the  secrets  of 
his  master,  &c«  R.  Mo.  135- 

[In  a  common  indenture  of  apprenticeship  under  5  EL  c,  4.  between 
the  ftther,  the  son,  and  the  master;  the  father  is  answerable  in  covenant 
for  what  is  to  be  performed  by  the  son,    Doug.  518.] 

So,  if  tenant  in  tail  leases  for  years,  and  afterwards  covenants  and 
ffraats  that  the  lessee  shall  hold  to  him  and  his  wife  for  the  life  of  the 
lessor ;  this  does  not  amount  to  a  surrender,  or  confirmation  to  enlarge 
his  estate,  but  to  a  covenant    R.  Dy.  272.  b. 

If  the  lessee  agrees,  that  the  lessor  shall  have  two  rooms  of  an  house^ 
and  a  lease  be  of  the  house,  except  the  twa  rooms,  and  free  passage  to 
them ;  if  the  lessor  be  disturbed  in  his  passage  by  the  lessee,  covenant  lies 
against  him.     R.  1  SaL  196. 

Otherwise;,  if  disturbed  in  the  rooms ;  for  they  were  excepted.  1  SaL 
196. 

If  k  man  covenants  to  stand  seised  to  the  use  of  his  son,  saving  that 
his  wife  shall  have  the  Iqppings  of  trees:  if  the  son  cuts  down  the  treesj 
covenant  liesagainst  him.     R.  Cro.  Car.  437* 

If  by  articles  of  agreement  it  is  said,  that  it  is  intended  a  fine  sh^Il  be 
levied ;  this  amounts  to  a  covenant  to  levy  it     R.  2  Mod.  91. 

If  A.  covenants,   that  B.  shall  take  so  many  trees  yearly,  and  after- 
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wards  cuts  them  all  down;  B.  ^hall  have  covenant  against  him. 
Mod.  18. 

S09  if  the  words  are  introduced  by  words  of  condition;  as^  if  a  lease 
be^  upon  condition  that  the  lessee  shall  keep  and  leave  the  house  in  as 
ffood  plight,  &c.    40  Ed.  S.  5.  b. 

Or,  with  proviso,  that  if  the  lessee  dies  within  forty  years,  his  execu- 
tor shall  have  it  for  so  many  years ;  this  is  a  covenant  by  the  lessor,  that 
the  executor  shall  have  it.     1  Rol.  518.  L  4f5« 

•  So,  provided  and  it  is  agreed,  that  die  lessor  shall  find  timber.  1  RoL 
513*  1.  20. 

'  Provided  he  pay  out  of  the  first  profits  of  an  office.    R.  1  Lev.  155* 
80,  covenant  lies  if  an  agreement  appears  in  an  obligation;     Ca.  C3i. 

•  So,  if  it  be  said  in  a  deed,  that  an  obligation  is  in  the  hand  of  B.  and 
that  I  will  deliver  it ;  covenant  lies  for  not  delivering  it.  R.  1  Rolji 
S19.  1.  10. 

So,  if  a  man  gives  a  release  for  money  recovered  by  him,  and  at  die 
end  of  the  deed  mentions,  that  he  will  not  sue  execution ;  if  he  after- 
wards sues  it,  covenant  lies  against  him  upon  this  deed.  R.  1  RoL 
5i7. 1.  4«. 

So,  if  a  deed  be^  I  oblige  myself  to  pay  at  such  a  day ;  covenant  lies* 
R.  Hard:  178. 

So,  if  by  writing  it  is  agreed,  that  A.  shall  give  B.  702.  for  a  house; 
,o<>venant  lies  against  B.  for  not  conveying  the  house.  R.  1.  Sand.  320. 
Ray.  183.     1  Sid.  423.     1  Lev.  S74. 

That  A.  shall  be  accountable  to  B.  for  all  money  recdved.  R.  1  Lev, 
4.7. 

So^  if  A.  assigns  and  transfers  mcmey  due  to  him  from  a  foreign  state. 
R.  1.  Mod.  1 13. 

[If  one  covenant  with  another  to  do  a  certain  actj  in  conridenitibn  of 
a  reward,  and  the  other  prevent  the  stipulated  thing  from  being  literally 
performed,  and  acc^t  of  an  equivalent,  he  may  be  sued  for  the  reward ; 
and  the  reason  of  the  non-compliance  with  the  literal  terms  may  be 
averred.  B.  R.  M.  20  Geo.  3.  Douffl.  272.] 
'  rSo,  where  something  is  covenanted  or  agreed  to  be  performed  by 
efich  of  two  parties  at  the  same  time,  he  who  was  ready  imd  oflToed  to 
perform  his  part,  but  was  discharged  by  the  other,  may  maintain  an 
action  against  the  other  for  not  performing  his  part.  B.  R.  T*  21  Q^Ot  fU 
Dougl.  684.] 

nll^  cpvenjint  or  debt  lies,  vide  Actiouj  (M  4«) 

(A  S.)  Upon  what  not, 

•  But  where  words  do  not  amount  to  an  agreement,  covenant  does  not 
He ;  as,  if  they  are  merely  conditional  to  defeat  the  estate :  as,  a  lease^ 
provided  and  upon  condition  that  the  lessee  collect  and  pay  the  rents  d? 
his  other  houses.     R.  1  Rol.  518. 1.  30. 

So,  if  the  words  are  only  a  qualification  of  the  words  on  the  other 
part ;  as,  if  a  lessee  covenants  to  repair,  provided  that  the  lessor  finds 
timber :  this  is  not  a  covenant  by  the  lessor  to  find  it,  if  there  be  not  the 
Wprd,  :igreed.     R.  1  Rol.  518. 1.  26. 

.    If  p.  covenants  to  pay  100/.  to  A.,  and  he  covenants,  upon  receipt  to 
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.give  an  acqiiittance^  and  to  make  an  obligation^  &c*  it  is  not  any  cove- 
nant that  he  will  receive  and  give  an  aqnittance*    2  Dan.  231. 

So, '  if  a  deed  be  in  the  nature  of  a  defeasance,  covenant  does  not 
lie  upon,  it,  but  an  action  upon  the  case :  as,  if  by  deed  it  be  agreed,, 
that  a  statute  be  cancelled,  in  the  present  tense.     Semb.  1  Sid.  48. 

[A  clause  in  a  marriage  settlement,  that  <'  it  is  hereby  agreed  that 
the  trustees  should  not  be  chargeable  with,  or  accountable  for  any  mo* 
ney  arising  in  execudon  of  the  said  trusts,  but  what  the  person  so  to 
be  accountable  should  actually  receive,"  does  not  operate  as  a  covenant 
by  the  trustees  to  be  answerable  for  what  they  may  receive :  it  is  intro- 
duced, not  to  charge,  but  to  discharge  them ;  therefore,  the  liability 
they  incur  by  a  breach  of  trust,  ranks  as  usual,  only  as  a  simpler 
contract  debt,  and  not  a  debt  by  specialty.     1  T.  R.  42.J 

So,  if  a  mortgpge  be  by  A.  to  B.  by  a  demise  for  years,  with  a  pro- 
viso to  be  void  if  A.  pay  10/.  at  suchia  day,  and  410/.  at  such  a  day, 
and  there  be  a  bond  fer  performance  of  all  covenants,  payments,  &c 
debt  does  not  lie,  if  A.  does  not  pay,  without  an  express  covenant  for 
payment;  for  the  mortgage  is  forfeited.     Semb.  2  Mod.  S6. 

So,  if  the  mortgage  was  by  feoffinent.     R.  2  Cro.281.   YeL  206. 

[Where  covenants  are  local,  and  the  covenantee  removes  from  the 
ntuation  in  which  they  were  to.  be  performed,  no  action  can  be 
jnaintained  for  their  non-performance  m  another  place.  2  Bos.  8c 
Jul.  665.] 

(A  4.)  When  it  lies  upon  a  covenant  in  law. 

So^  some  wprds  import  and  make  a  covenant  in  law,  though  there  be 
not  any  eacpress  covenant:  as,  if  a  man,  by  deed  demise  land  for  years, 
and  the  lessee  is  ousted ;  covenant  lies  upon  the  word  demist.  1  Rof.  5 19« 
F.R.  4  Co.  80.  b.  Dy.  257.  a.  R.  2  Leo.  104.  Cro.  El.  674. 
R.  2  Cro.  79.     Vide  Garranty  (A). 

So,  if  he  demise,  or  assign,  by  the  word,  consessi. 

So,  if  he  demise  reddendo  rent^  covenant  lies  for  nonpayment  of  the 
rent,  upon  the  word  reddendo.     1  Rol.  419. 1. 25.     1  Sid.  266.  447. 

Tliouffh  the  reservation  be  to  a  stranger.     Per  Hale,  1  Mod.  113. 

So,  ifht  convey  the  inheritance  with  warran^,  and  the  feofiee,  Sec  be 
evicted  for  years;  covenant  lies  upon  the  word learrantizo.  R.  1  Rol. 
519. 1. 20.    Yel.  189.     1  Rol.  25.     R.  Hob.  8. 

So,  it  lies  upon  a  warranty  in  a  fine  sur  concessit  for  years.  2  Sand.  1 80 
1  Lev.  801.     1  Sid.  466. 

So,  it  lies  against  a  woman  after  the  death  of  her  husband,  upon  a 
warranty  in  a  fine  by  them  sur  concessit  for  years.  R.  1  Sand.  180. 
1  Mod.  291. 

So,  it  lies  upon  a  warranty  in  law,  by  the  word  dedi,  &c.  if  he  be  evicted 
for  years. 

Or,  by  the  word  dedi,  concessit  or  demisi,  of  an  estate  for  life,  though 
the  eviction  be  only  for  years ;  for  he  cannot  be  aided  by  voucher,  re* 
butter,  or  warraniia  charta.     R.  Hob.  4. 

[An  implied  covenant  is  included  in  the  words  <<  bargain  and  sell^** 
the  same  as  in  th^  word  f'  grant.*'     15  East,  530.] 

So,  covenant  lies  upon  the  word  demisi^  if  the  lessor  had  i^ot  power  to 
eternise ;  though  the  lessee  never  entered,  nor  was  evicted.    R.  Hob.  1 2. 

Though 
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Though  the  lease  was  good  only  by  estoppel.     R.  2  Cro.  75. 

So,  if  he  demises^  reddendo  such  a  rent  free  of  all  taxes ;  covenant 
lies^  if  he  does  not  pay  it,  discharged  of  taxes  before  or  afterwards  im- 
posed.    R.  Carth.  135. 

So^  if  a  lessee  for  years  be  distrained  by  the  lord  paramount ;  he  shall 
have  covenant  against  him  in  the  mesnalty,  though  he  cannot  have  a  writ 
of  mesne.    Ray.  257- 

So,  if  a  lessor  does  an  act  which  destroys  or  defeats  the  efiect  of  his 
grant,  covenant  lies  against  him ;  as,  if  A.  grants  the  use  of  a  way  to  B* 
and  afterwards  stops  it.     1  Sand.  S22. 

But  an  express  covenant  controuls  the  generality  of  a  covenant  in  law; 
and  therefore  if  a  lessor  covenants,  that  the  lessee  shall  enjoy  without 
eviction  by  him  or  any  who  claim  under  him,  covenant  does  not  lie  upon 
eviction  by  a  stranger.    R.4Co.80.b. 

[Where,  by  the  custom  of  the  country,  a  distress  mav  be  taken  for 
half  a  yearns  rent  on  a  lease  in  advance^  the  custom  is  vahd,  and  forms  a 
part  of  the  contract.    2  T.  R.  600.] 

[A  tenant  under  a  lease  which  excludes  terms  that  the  custom  of  the 
country  would  otherwise  supply,  holding  over,  holds  on  the  same  terms 
as  before.     16  East,  710 

So,  if  a  lessor  covenants,  that  the  lessee  shall  take  estovers  by  assign* 
ment,  he  cannot  take  them  without  assignment.  Semb.  Dy.  19.  b. 

[Under  a  covenant  by  the  lessee  to  plough  the  premises  in  a  due 
comrse  of  husbandry,  except  the  rabbit-warren  and  sheep-widk,  an  im- 
plied covenant  not  to  plough  those  portions  arises.     16  East,  S52.] 

If  a  lessee  covenants  to  repair  at  his  Own  changes,  he'  cannot  take  tim- 
ber.    Vide  Dy.  198.  b.  314.  a. 

[If  houses  leased  are  burned  down,  the  landlord,  unless  under  a  co- 
venant, is  not  bound  to  rebuild,  though  he  has  insured.     1  T.  R.  312.] 

So,  i£  goods  be  demised  by  indenture  for  years ;  if  the  lessee  be  evicted^ 
covenant  does  not  lie  upon  the  word  demist ;  for  the  law  does  not  create 
a  covenant  for  a  persoxial  thing. 

So,if  A.  demises  a  house,  and  the  use  of  a  pump ;  covenant  does  not 
lie,  if  the  lessee  cannot  use  it.  R.  cont«  per  three  J.  but  Twisd.  ace.  and 
the  judgment  was  reversed.     1  Sand.  322.     1  Sid.  430. 

Sof  if  A.  covenants  or  promises  by  deed,  to  do  such  a  thing;  covenant 
does  not  lie  by  any  one  not  named  in  the  deed.  R.  1  Sal.  I97«  [Vide 
B.  R.  £.  6  Will.  3.     Salk.  214.     1  Ld.  Raym.  28.  &  C] 

[But,  on  a  promise  in  writing  without  seal>  made  to  one  persoqforthe 
benefit  of  another,  an  action  of  assumpsit  may  be  maintained  by  the  per- 
son for  whose  benefit  the  promise  was  made.  B.  R.  M.  29  Car.  2. 
1  Vent.  318.  322.     B.  R.  E.  16  Geo.  3.    Cowp.  437*] 

(B)  TBg  toljom  it  litsi. 

(B  l.)  By  an  executor,  or  administrator. 

If  a  man  covenants  with  B.  to  do  a  personal  thing,  and  B.  dies;  his 
executor  or  administrator  shall  have  covenant  upon  it.  F.  N.  B.  145» 
D.  146.  D.  Reff.  165.  b. — By  whom,  and  to  whom,*  a  condition  shall 
be  performed,  vide  Condition,  (G  1,  2. — O  I;  2»)  By  whom  debt  liesy 
vide  Dett  (C— D.) 

So, 
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So,'  if  h^  covenants  with  B.  and  does  not  name  his  executor  or  admi- 
nistrator. 

So^  if  he  oovenants  with  B.  his  heirs  and  asskps,  upon  a  grant  or  con- 
veyance of  an  inheritance,  the  executor  or  admmistrator  of  B.  may  have 
covenant  for  damages,  upon  a  breach  in  his  lifetime*  R.  1  Vent  1 76. 
347.     2  Lev.  26. 

So^  if  he  covenants  with  a  bishop  and  his  successors  to  repair  a  rectory 
demised ;  the  executor  of  the  bishop  may  have  covenant  for  a  breach  in 
his  li&time.    R.  2  Vent.  56. 

(B2.)  By  an  heir. 

So,  where  the  covenant  relates  to  the  inheritance,  the  heir  may  have 
an  action  upon  it.     1  Rol.  520*  1. 42. 

[Crrant  in  fee  to  a  man  and  his  heirs^  vrith  a  covenant  from  the  grantor 
to  die  grantee  and  his  heirs  for  iurther  assurance.  Request  by  the  grantee, 
and  lOTisal  by  the  grantor,  held,  that  the  heir  of  the  grantee,  after  the 
<ieath  of  his  ancestor,  might  sue  on  the  coveqant  for  such  r^usal,  and 
Gonseqnetit  eviction  of  himself,  by  tide  paramount.  4  M.  &  S.  168. 
1  Mars.  107.    5  Taunt  418.] 

As,  if  an  abbot  covenants  with  a  lord  of  a  manor  to  sing  in  his  chapel, 
fiirhimandhisfianily.    42£d.  S.  3.    Dy.24.  a. 

If  one  parcener,  upon  partition,  covenants  with  the  other,  to  acquit 
her  of  a  suit  issuing  out  of  the  land.  R.  42  Ed.  3.  3.  b.  Vide  Co.  L. 
385.  a.    5Co.l8«a. 

If  a  man  covenants  with  another  and  his  heirs,  to  make  such  an  assu- 
nmce.    Bend.  pi.  260.    Dy.  338.  a.     1  And.  S&* 

If  a  man  covenants  to  convey  part  of  lands  purchased,  to  the  heir  of 
his  coparcener.     R.  Dy.  338.  ». 

To  leave  the  estate  in  repair  at  the  end  of  the  term.    R.  2  Lev.  92. 

Though  the  covetiant  be  with  the  lessor,  his  executors  and  administra- 
ton,  and  does  not  name  the  heir.  R.  2  Lev.  92.  Where  the  covenant 
was  such  as  runs  with  the  land,  and  appears  to  be  intended  to  have  con- 
tinuance after  his  death. 

(B  3.)  By  an  assignee. 

Soj  by  the  common  law,  upon  a  covenant  in  law,  the  assignee  of  the 
estate  shall  have  an  action.  Dy.  257.  F.  N.  B.  146.  C.  1  Rol.  521. 1. 
IL  4  Co,  80.  b.  R.  5  Co.  17.  a.    Mo.  419. 

Sof  tenant  by  statute-merchant>  &c.  who  -comes  to  the  land  by  act  of 
law,    5  Co.  17.  a* 

So,  though  die  assignment  be  by  parol^  where  it  may  be  good  by  parol* 
Mo.  419.     Cro.  £1.437. 

So^  upon  a  covenant  which  runs  with  the  estate^  the  assignee  shall 
have  an  action,  though  not  named ;  as,  if  an  abbot  covenants  to  sing  for 
B4  and  all  the  hnrds  of  such  a  manor,  in  his  chapel  there ;  the  assignee  of 
the  manor  shall  have  covenant.  1  RoL  521. 1. 15.  5  Co.  17.  b.  Co.  L. 
SSg.  a. 

If  one  parcener  covenants  with  the  other  to  acquit  her  of  a  suit  due 
on  the  land,  the  assignee  of  the  other  parcener  shall  have  covenant. 
1  Rol.  521. 1. 22.    5  Co.  18.  a.    Co.  L.  384.  b.  385.  a. 

If  a  lessee  ooventots  to  repair ;    the  assignee  of  the  reversion 

shall 
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N.!^.  '!{ivc  covenant.     R.  I  Lev.  109.    R.  S-Lev.  326.    Adm.  I  Sal. 

m 

<yi^  r  £Hi  b«  named^  the  assignee  shall  have  covenant  by  the  common 
i»«  i^vu  a  covenant  which  relates  to  the  inheritance:  as,  if  a  man 
^x.  o.a.)U  nith  a  purchaser,  his  heirs  and  assigns,  to  make  further  assu- 
^vv.  xc.     R.  I  Rol.521.  1.  25.     R.  Cro.  Car.  503. 

It  fK  covenants  with  a  lessee,  his  executors  and  assigns,  that  he  shall 
Tx-^u  out  of  his  rent.     Semb.  Cro.  Car.  IS?. 

Aud  uow,  by  the  st.  32  H.  8.  S4.  patentees  of  the  king,  and  gmntoes 
vNT  4tf$iffiMes  of  reversion  from  the  king,  or  any  other,  may  maintain  ac- 
UsMM  br  not  performm^  the  covenants,  &c.  expressed  in  their  leases^ 
^ttMinst  the  lessees,  their  executors,  administrators,  or  assigns,  as  the 
tftranlors  might  have  done.     Vide  Condition,  (O  2.) 

[It  i«  extremely  well  settled  at  common  law,  without  referring  to  this 
italute»  that  covenants  which  run  with  the  land  will  pass  to  the  person 
to  whom  the  land  descends.  Per  Lord  Kenyon,  C.  J.  B.  R.  T; 
«9Geo.  3.     ST.  R.  4010 

And  thereupon  the  patentee  of  the  king  (as  the  king  himself)  shall 
have  covenant  against  the  lessee,  his  executor  or  assignee.     R.  2jRo1. 

64. 

Though  he  be  assignee  of  the  reversion  only  for  years.     R.  Cro.  El. 

«0a  617. 

So,  covenant  lies  by  an  assignee,  against  the  lessee  or  his  executor  for 
rent  due  after  the  assignment  of  the  term,  and  acceptance  of  rent  from 
the  assignee.     R.  S  Lev.  2SS.     R.  2  Rol.  64.     Vide  post,  (C  1 .) 

So)  it  lies  by  an  assignee  of  part  of  the  estate  demised.  Semb.  1  Leo. 

250. 

Or>  the  assignees  of  several  parts  may  join.     R.  1  Lev.  109.     I  Sid* 

157.     Ray.  80. 

And  though  the  lessee  did  not  covenant  with  the  lessor  and  his  heirs 
and  assigns,  but  only  with  the  lessor,  his  executors  and  assigns ;  yet 
the  assignee  of  the  reversion,  being  entitled  to  the  rent,  shall  have  cove- 
nant for  it,  as  incident.     Per  Hale,  2  Sand.  S71. 

Or,  covenanted  with  the  lessor  and  his  heirs,  without  naming  assigns, 
R.  Mo.  27. 159. 242.     1  Lev.  109.     1  Sid.  157. 

So,  if  a  woman  lessee  takes  husband,  the  husband  shall  have  cove- 
nant upon  a  covenant  in  law.     R.  5  Co.  17.  a. 

Or,  upon  any  express  covenant  by  the  lessor.     5  Co.  17*  a. 

So,  tenant  by  statute,  elegit^  &c.  though  he  comes  to  the  land  l^  act 
of  law.    Ibid. 

And,  where  an  assignee  shall  have  covenant,  it  extends  to  an  as- 
signee  in  fact  or  in  law. 

And  to  an  assignee  of  an  assignee,  iaties  quoties.  5  Co.  17*  b. 

And  to  the  executor  or  administrator  of  an  assignee ;  or  the  assignee 
of  an  executor  or  administrator.    Ibid. 

And  covenant  lies  by  an  assignee,  upon  every  covenant,  whidi  con^ 
cems  the  land ;  as,  to  pay  rent,  not  to  do  waste^  &c  Vide  Condition^ 
(O  1,  2.) 

So,  upon  a  covenant  to  leave  the  lands  in  good  repair  at  the  end  of 
the  term.    R.  Cro.  El.  600. 

To  make  a  wall  upon  the  land.    R.  M<h  159. 

To  enter  to  view  the  tepakn.    I  Leo.  62t 

To 


By  whom  it  lies.  S69 

To  make  a  new  lease  at  the  expiration  of  the  first/    Mo.  159. 

[To  make  a  covenant  ran  with  an  estate^  it  is  not  sufficient  that  it 
should  concern  the  estate,  but  there  must  be  a  privity  with  respect  to  the 
e&tate  between  the  covenantor  and  covenantee.     R.  8  T.  R.  393.] 

[Therefore  where  the  lessee  of  a  mortgagor  and  mortgagee  under  a 
lease  made  after  the  forfeiture  of  the  mortgage  covenanted  with  th^ 
nuNtffaffor  and  his  assigns,  to  pay  the  rent  to  him  or  them,  the  covenant 
was  bdd  to  be  a  coUateral  one,  and  it  was  determined  that  ah  as-' 
sigaee  of  the  mortgagor  and  mortgagee  could  maintain  no  action  upon 
iu    Ibid.  P.  C] 

[An  assignee  omnot  maintain  an  action  for  any  breach  of  covenant 
which  takes  place  after  the  reversion  which  the  original  covenantee  had 
is  extinct  or  destroyed.     R.  3  T.  R.  393.] 

[Therefore  where  a  termor  for  99  years  granted  a  lease  for  11,  and 
assigned  the  reversion,  after  which  the  assignee  purchased  the  rever- 
sion in  fee;  it  was  held  that  as  the  covenants  upon  the  lease  for  11 
years,  were  incident  to  the  reversion  of  the  termor  for  99,  and  that 
reversion  was  merged  in  the  reversion  in  fee,  no  action  could  after-^ 
wards  be  brought  by  the  assignee  for  a  subsequent  breach  of  any  of 
those  covenanU.     R.  3  T.  R.  393.  P.  C] 

Put  the  St.  32  H«  8.  34.  does  not  extend  to  collateral  covenants, 
which  do  not  concern  the  land  demised :  and  therefore  the  assignee 
shall  not  have  covenant  for  a  collateral  covenant  broken*  5  Co.  1 1.  a.. 
Vide  Condition,  (O  1, 2.) 

Nor,  if  a  covenant  be  contingent,  or  upon  a  possibility :  as,  that  if 
the  lessor  upon  his  view  finds  the  lands,  &c.  well  repaired  at  the  end  of 
the  term,  he  will  make  a  new  lease.     R.  per  three  J.  Mo.  27. 

So,  an  assignee  of  an  apprentice  by  the  custom  of  London,  shall  not 
have  covenant  upon  the  original  indenture.     R.  Sho.  4« 

So,  an  assignee  of  a  lease,  whiok  appears  to  be  good  only  by  estoppel, 
shall  not  have  covenant.     R.  Cro.  £1. 437*     Mo.  419. 

So,  covenant  does  not  lie  by  an  assignee^  for  a  breach  done  before 
his  time. 

Yet  where  a  breach  is  continuing,  it  shall  be  otherwise :  as,  if  a 
covenant  be  to  repair  within  such  a  time  after  notice;  if  the  lessee 
does  not  T&paXx  upon  notice  by  the  assignee,  covenant  lies,  though  it  was 
out  of  repair  before  the  assignment.     U.  Mo.  242. 

So,  covenant  lies  by  an  infant  against  a  man  offtill  age ;  though  there 
are  mutual  covenants,  and  the  covenant  by  the  infant  does  not  bind. 
R.  1  Sid.  446.  Vide  Action  upon  the  Case,  (B  14.)  .« 

But  covenant  does  not  lie  by  the  covenantee,  after  his  assignment  of 
the  reversion.    D.  3  Lev.  154.    Vide  Dett,  (D). 

[The  title  of  a  grantee  of  a  reversion  is  complete  without  attornment ; 
BO  that  he  will  be  entitled  to  all  arrears  of  rent  accrued  since  the  execu- 
tion of  the  conveyance,  and  not  paid  to  the  grantor  by  the  tenant  in  de- 
fault of  notice.     IT.  R.S78.]      ^ 

[That  the  assignee  of  the  reversion  may  sue  on  the  covenants  annexed^ 
he  must,  when  his  supposed  cause  of  action  accruesy  have  the  same 
estate  as  was  left  in  the  lord*  on  creating  the  tenure;  to  that  alone  were 
the  covenants  annexed ;  and  therefore,  having  which  alone,  can  he  claim 
them.    Hence^  if  the  reversion  be  for  year%  and  the  assignee  takes  a 

con- 
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conveyance  of  the  fee,  the  estate  to  which  the  covenants  were  annexed 
being  merged,  they  are  merged  with  it.     S  T.  R.  998.] 

[It  seems  that  an  assignee  of  the  reversion  could  not,  at  common  law, 
sue  on  the  covenants  annexed.  And  that  he  was  first  enaUed  so  to  do, 
by  the  statute  S2  Hen.  8.  c*  S4.  ;  else  diat  act  had  been  unnecessary. 
S  M.  &  S.  882.] 

[The  assignee  of  a  void  lease  cannot  sue  on  the  covenants  contained 
therein.     I  N.  R.  158.] 

(C)  asainist  tobom  it  litg. 

(C  10  Against  an  executor,  or  administrator. 

So,  if  a  man  covenants  with  B.  and  dies,  an  action  lies  against  his  exe* 
cutor  or  administrator  upon  it,  though  he  be  not  named  in  the  covenant. 
1  Rol.  519. 1.  SB.  40.    by.  14.  a.    Dub.  £>y.  1 14.  a.    Cro.  El.  853. 

So,  in  all  cases,  an  executor  is  bound  by  a  covenant,  if  it  does  not  de- 
termine by  the  death  of  the  covenantor.     1  Rol.  519. 1. 38.  2  Mod.  269. 

So^  if  he  covenants  for  him  and  his  assigns :  for  an  executor  or  admi- 
nistrator is  an  assignee.     R.  Mod.  44. 

[So,  covenant  lies  against  an  administrator  of  a  term  or  for  a  breach 
of  covenant  in  not  repairing  in  his  own  time,  and  judgment  shall  be 
de  bonis  propriis.     Ld.  Raym.  554.] 

But  it  does  not  lie  upon  a  covenant  in  law  not  broken  until  the  death 
of  the  covenantor.    R.  Dv.  257.  a. 

Nor,  if  a  covenant  be  ror  a  personal  act  of  the  testator,  if  the  breach 
be  not  in  his  lifetime. 

[Therefore,  if  A.  covenant,  in  consideration  of  a  weekly  payment  to 
him  and  his  executors  during  his  own^and  his  wife's  life,  he  will  not  ex- 
ercise a  particular  trade,  the  executof^  are  not  bound  to  abstain  from 
exercising  that  trade.    2  Bl.  Rep.  856.] 

So^  if  a  man  covenants  fbr  him,  his  executors  and  assigns ;  covenant 
lies  against  him,  or  his  executor,  for  a  breach  done  after  assignment  of 
his  term  to  anodier,  and  acceptance  of  rent  from  the  assignee.  R.  2  Cro. 
809.  R.  2  Cro.  522.  1  Rol.  522.  1.  15.  80.  R.  Cro.  Car.  188.  580. 
Vide  ante,  (B  8.) 

And  this,  upon  all  covenants  in  fact,  though  it  might  be  brought  against 
the  assignee;  for  the  covenantee  has  an  election,  in  covenants  which  bind 
the  assignee,  to  charge  him  or  the  covenantor  himself,  though  he  has 
accept^  rent  from  the  assignee.     R.  Jon.  228. 

But  upon  a  covenant  in  law,  afler  assignment  of  the  term,  and  accep- 
tance of  rent  from  the  assignee,  covenant  does  not  lie  against  the  assignor. 
Jon.  228.     1  Sid.  447. 

[Against  the  executor  of  a  joint-lessee,  if  the  covenant  is  joint  and 
sever^,  even  though  he  died  before  the  term  commenced,  and  the  whole 
term,  interest,  and  benefit  survive  to  the  other  lessee.  T.  1  G.  5. 
2B.  M.1190.] 

[If  a  fine  be  levied  of  a  feme  coverfs  estate,  with  a  joint  power  td 
husband  and  wife  to  declare  the  uses ;  and  the  uses  be  declaral  by  the 
husband  and  wife^  in  remainder  to  A.  If  the  husband  make  a  lease  and 
tovenant  for  quiet  possession  against  aHy  person  claiming  under  him,  Md 

A.  evict 


Against  tvhom  it  lies.  <7l 

A.  evict  the  tenant  after  the  husband's  death,  iiis  executor  shall  be  liable 
in  an  action  of  covenant  by  the  tenant.    Doug.  43.] 

(C  2.)  Against  an  hein 

So,  if  he  covenants  for  him  and  his  heirs^  covenant  lies  against  the 
beir.    Lut.287. 

So,  if  tenant  in  fee  leases  for  years,  and  covenants  for  enjoyment,  and 
the  lessee  is  ousted  by  his  heir;  covenant  lies  against  the  heir,  in  respect 
of  the  privily,, though  he  be  not  named.     Semb.  Dy.  257^  b. 

So,  if  a  lease  be  bv  the  word  demist*    2  Leo.  104. 

[In  covenant,  which  runs  with  the  land,  evidence  that  the  defendant 
is  in  as  heir,  will  support  a  declaration  charging  him  as  assignee.  B.  R. 
M.  SI  Geo.  3.     4T.  R.  75.] 

(C  3.)  Or  an  assignee* 

So,  if  a  man  covenants  to  do  a  thing,  which  has  existence  at  the  time 
of  the  demise,  and  relates  to  it;  the  covenant  runs  with  the  land,  and 
binds  the  assignee,  though  he  be  not  named;  as,  if  he  covenants  to  pay 
the  rent  reserved. 

[That  a  covenant  may  be  appurtenant  to  and  run  with  land,  it  is  not 
sufficient  that  it  be  concerning  the  land;  there  must  likewise  subsist  a 
privity  of  estate  between  the  contracting  parties.     3  T.  R.  393.] 

[Those  covenants  alone  which  tend  directly,  not  merely  through  the 
intervention  of  collateral  causes,  to  improve  the  estate,  run  with  the  land. 
10  East,  ISO.] 

[A  covenant  by  a  lessee  of  tithes  for  himself  and  his  assigns,  not  .to 
let  any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes,  runs  with 
land.     3  Wils.  25.] 

iA  covenant  to  reside  constantly  upon  the  demised  premises,  runs 
I  the  land.  2H.  B.  133.] 
.  [Lessee  of  tithes  covenanted,  for  himself  and  his  assigns,  not  to  take 
tithes  in  kind  from  the  other  party  (the  owner  of  lands  in  the  parish), 
nor  from  his  tenants,  but  to  accept  a  reasonable  composition,  not  exceed«< 
ing  Ss.  Sd.  per  acre.  (His  under-lessee  is  not  an  assign  within  the 
meaning  of  the  covenant.)  2  Anst.  413.  The  tithes  are  not  bound  by 
such  a  covenant  of  the  lessee.  Ibid.  Tlie  tenant  of  the  lands  cannot 
take  advantage  of  such  a  covenant  entered  into  with  his  landlord,  to 
which  he  himself  is  no  party.     Ibid.] 

[Two  are  parties  on  the  same  side  to  a  deed  of  demise ;  for  example, 
mortgagor  and.  mortgagee,  of  whom  the  one  (the  mortgagee)  has  a  right 
to  lease^  the  other  (tne  mortgagor;  not ;  the  latter  either  does  not  join 
with  the  former  in  demising,  or  joining,  admits  his  own  want  of  title; 
and  the  covenants  by  the  lessee  are  with  the  latter  only.  Now,  though 
the  covenants  are  available  by  the  mortgagor,  not  bemg  founded  upon 
the  condition  that  he  has  granted  a  lease,  still  diey  are  mere  independent 
contracts,  and  have  no  connection  with  the  tenure,  to  which,  as  it  only 
subsists  between  the  party  demising  and  the  covenantor,  the  mortgagor 
'  is  a  stranger ;  therefore,  on  assigning  the  reversion,  they  do  not  pass  to 
the  assignee,  but  remain  available  by  the  mortgagor*  3  T.  R.  393. 
Id.  678.     1  H.  B.  562.] 

[Covenant  lies  not  against  the  assignee  of  a  term,  for  a  breach  before 
~the  assignment.     2  Burr.  1271.     1  Blk.  351.] 

[Covenant 
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[Covenant  cm  a  covenant  running  with  the  land^  to  pay  rent. for  iii'» 
Btance>  lies  against  an  assignee  of  part  of  the  land  demised*  2  East,  575«3 
[The  assignee  of  a  term  may  discharge  himself  by  a  bondjlde  assign* 
ment  to  any  one.     1  B.  &  P.  21.] 

[The  assignee  of  a  term,  declared  against  as  such,  is  not  liable  for  rent 
accruing  after  he  has  assigned  over,  mouffh  it  be  stated  that  the  lessor 
was 'a  party  executing  the  assignment,  and  agreed  thereby  that  the  term 
which  was  determinable  at  his  option,  should  be  absolute.  Dougl.  764.] 
[The  tenant's  assignee  is  estopped,  as  was  the  tenant  himself..  2 
Taunt.  278.] 

To  repair  the  house  demised.     R.  5  Co.l6.b.  17.b.     E.  5  Co.24.a«b. 
By.  19.  b.  in  marg.    R.  Cro.  £1. 457.  552.     R.  1  Rol.  521. 1.  S7. 

To  discharge  the  lessor  of  all  charges  ordinaxy  and  extraordinary « 
5  Co.  24.  b. 

To  permit  the  lessor  to  have  firee  passage  to  two  rooms  excepted  by 
the  demise.     R.  1  Sal.  196. 

To  leave  so  many  acres  yearly  sine  cuUura.  R.  2  Cro.  125« 
So,  if  a  man  covenants  to  do  a  thing  which  relates  to  a  demise^^nd 
covenants  for  him  and  his  assigns  expressly ;  this  binds  his  assignee, 
though  the  thing  had  not  existence  at  me  time;  as,  if  a  lessee  covenants 
for  him  and  his  assigns  to  build  a  new  wall  upon  the  land.  R.  5  Co.  16.b. 
[Covenant  from  lessee  of  tithes  for  himself  or  assigns  not  to  let  the 
&rmers  have  their  tithes,  runs  with  the  tithes  and  binds  the  assignee. 
M.  10  G.  S.     S  Wils.  25.] 

So^  covenant  lies  against  an  assignee  of  part  of  an  estate  in  lease,  finr 
a  breach  on  his  part.  R.  1  R<3.  522. 1.  5.  Oro.  Car.  222.  Jbn« 
245. 

So^  if  a  man  covenants  for  him  and  his  assigns,  so  long  as  they  shall 
be  in  possession ;  covenant  lies  against  the  assignee,  if  he  continues  in 
possession  after  the  term  expired,  though  he  be  not  stricdy  an  assignee^ 
Semb.  Sti.  407. 

Soy  if  aniussignee  of  a  term  covenants  for  him  and  his  executors^ 
the  executor  may  be  charged  as  assignee.     1  Sal.  317. 

But  if  a  man  covenants  for  him  and  his  assigns  to  do  a  collateral 
thing,  which  does  not  concern  the  land,  the  assignee  shall  not  be 
charged  for  its  as,  if  a  lessee  covenants  to  build  a  house  upou 
other  land  of  the  lessor.  R.  5  Co.  16.  b.  Jon.  223.  Vide  Condition^ 
(Ol,2.) 

If  a  lessee  covenants  for  him  and  his  assigns  to  pay  money  to  a  stran- 
ger.   5  Co.  16.  b. 

Or,  a  collateral  sum  to  the  lessor  himself.  Ibid. 
So,  if  goods  are  demised,  and  the  lessee  covenants  for  him  and  hut 
assigns,  to  leave  them  in  as  good  plight,  or  to  pay  so  much  for  them; 
covenant  does  not  lie  against  the  assignee  of  the  goods ;  for  there  wants 
the  privity  between  him  and  die  lessor,  which  there  is  when  land  ia 
demised.    R.  5  Co.  16.  b. 

So,  if  land  be  demised  with  stock,  &c.  and  the  lessee  covenants  for 
him  and  his  assigns,  to  deliver  the  stock-^t  the  end  of  the  term;  cove^ 
nant  does  not  he  against  the  assignee^  for  the  covenant  is  merely 
personal^  though  the  rent  was  increased  in  respect  of  the  stocS:.  6  Cov 
17.  a. 
S0|  if  a  grantor  of  areat^charge  covenants  to  pay  it  free  from  taxes;. 

covenant 


Against  whom  it  Ues.  C7S 

iOoweoMXkt  dote  not  lie  by  the  heir  of  the  grantee^  against  the  Haaign^  of 
lessee  of  the  land.     fi.  1  Sal.  198* 

So,  if  a  bishop  covenants  fix*  him  aisd  his  successors^  the  successor 
shall  not  be  bound  but  only  to  the  covenant  usual  in  former  leases*  IL 
S  Lev.  68.     1  Vent.  22S. 

So^  if  a  lessee  covenant^  for  him  and  his  assigns  to  pay  rent,  and  he 
assigns  to  B.,  and  the  lessor  accepts  the  rent  of  B.^  who  afterwards 
assigns  to  C,  covenant  does  not  lie  against  B.  for  rent  incurred  after 
the  assignment  to  C.  though  the  lessor  had  no  notice  of  the  assignment* 
B*  coot,  pen  two  J.  in  C.  B.,  but  the  judgmoat  was  reversed  in  B.  R* 
inter  Pitcher  and  Tovy.  4  Mod.  71.  9  Lev.  £95,  Garth.  177*  [unle^ 
it  be  averred  that  the  assignment  was  fraudulent*  Doug.  4S2.  n.]  Vide 
Dett,(E). 

[And  although  it  b^  stated  in  the  dedaratiim  thai  the  lessor  was  a 
party  exeoudog  the  assignment,  and  agreed  thereby  that  the  term^  whidt 
was  determinable  at  his  option,  Aould  be  absolute.  B.  R.  T.  21  Geo.  $« 
Doiu;.764.J 

[An  assignee  is  liable  only  from  the  privity  of  contract,  and  must 
be  charged  acoordii^  to  the  truth  df  the  case,  and  (herefore,  when 
in  covenant,  the  plaintiff  declared  against  the  defendant  as  assignee  of 
all  the  estate^  &c.  in  the  premises,  and  it  appeared  in  evidence  that 
he  was  assignee  of  part  only,  the  court  hdd  it  to  be  a  fiitai  variancct 
and  the  plaintiff  was  nonsuited.     B.  R*  E.  18  Geo.  3.     Cowp«  766.]  . 

[But  the  grantee  of  a  reversion  may  bring  debt  against  the  original 
lessee  for  the  whole  rent,  although  such  lessee  hath  assigned  over  part 
of  the  premises^  because  the  privity  of  contract  for  the  whole  remains 
i^^^inst  the  lessee.    Cro.  Eliz.  6S3.] 

[But  it  lies  i^wist  the  assignee  under  an  absolute  indefeasable  assign 
ment  of  the  whole  interest  in  the  term  even  before  he  take  possession^ 
Dwg.  461  to  468*  n.] 

[But  not  acainst  a  mortsage^  of  the  term,  even  aftar  the  mottff^  it 
fodeitedj  tiQ  he  take  actuiu  possession.    Doug.  455*] 

$0,  tf  a  covenant  be  to  build  a  house  before  Michaelmas^  and  after 
Michaelmas  he  assigns  to  B.,  covenant  does  notlie  against  B«  for  it  was 
broken  before  the  assignment.    R.  1  Sal.  19^. 

[So^  if  lessee  covenants  to  pull  down  old  houseSf  and  build  new  on 
the  ground  within  seven  yearsi  and  does  not,  but  after  seven  years 
assigns ;  assignee  is  not  liable.  H.  2  6. 3.  3  B.  M*  1271*  1  Bi» 
Rep.  851.} 

[If  the  ^M^e  of  a  term  is  made  over  by  the  lessee,  though  in  the 
deed  he  i^eierve  the  rent«  and  a  power  of  entry  for  non-payment,  to 
himself,  instead  of  the  original  lessor,  the  person  to  whom  it  is  made 
ovcsr  m^y  sue  the  original  lessor,  or  his  assignee  of  the  reversion^  or  be 
siied  by  them  as  ass^aee  of  the  term,  on  the  respective  covenants  in 
the  original  lease.    Doug.  187»  166.  tu\ 

[But  an  under*tenant,  who  has  not  the  whole  term>  cannot  be,  sued  as 
att^aee*    Doug.  18S  to  187.] 

£A  0Baot  by  lessees  for  lives  of  all  their  estate^  right,  title,  interest  ia 
the  premises  to  one  and  his  eii^eeutors^  huhmiwm  to  him  and  hb  execuUNra 
IbrMyearsi  if  the  lives  should  so  long  live^  inas  laig^  ample,  and  bena- 
ficial  way  as  the  granter^  tfieur  heirsi  held^  is  no  assignment  of  the  &ee- 
held,  and  consequently  not  of  the  whole  interest  of  £e  grantors  in  the 
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lease ;  and  the  reversioners  (the  lives  1)eing  expired  within  the  term)  caii-^ 
not  maintain  covenant  against  the  under-lessees.     1  East,  502.] 

[Covenant  lies  against  the  assimiee  of  a  lessee  for  part  of  the  rent, 
as  in  such  case  the  action  is  brought  on  a  real  contract  in  respect  to  the 
land,  and  not  on  a  personal  contract*     2  East,  575.] 
'    [And  in  case  of  eviction  the  rent  may  be  apportioned  as  in  debt  or 
replevin.    Ibid.] 

[Miter  in  covenant  against  the  lessee  himself  who  is  liable  on  his 
personal  contract.     Ibid.] 

[If  lessee  for  years  covenant  that  he,  his  executors  op  administrators, 
shall  not  assign  without  consent  in  writing,  and  become  bankrupt ;  the 
covenant  does  not  bind  the  assignees  under  the  commission,  in  case  they 
make  a  fair  assignment.     Ambler,  480.] 

'  [A  convenant  in  a  lease  not  to  assign  or  underlet  without  leave  of  the 
landlord  in  writing  is  a  fair  and  usual  covenant  B.  R.  E.  38  Geo.  S. 
Esp.  Cas.  8.] 

For  pleading  in  a  writ  of  covenant^  vide  Pleader,  (2  V.  1,  &c.) 

iP)  Cottenant»  toto  erpounHeD. 

(D  l.)  In  regard  to  the  context. 

•  A  covenant  shall  be  expounded  with  -r^ard  to  the  context  and  intent 
of  the  deed ;  tmd  therefore,  if  A.  conveys  a  third  part  of  his  estate  to 
&.  for  the  life  of  another,  and  cov^iants  to  do  any  act,  &c.  for  the  bet- 
ter assurance  of  his  estate  to  B.,  such  covenant  extends  only  to  the  bet- 
ter assurance  of  the  said  third  part  to  B.  for  t^e  life  of  the  other.  B.  Hob. 
275.     Vide  Parols,  (A  18.) 

If  a-oovenant  be^  that  a  jointure  is  and  shaU  continue  of  such  a  value 
notwithstanding  any  act  by  him,  the  words,  notwithstanding  any  act, 
extend  to  the  value  at  the  time  of  the  jointure,  as  well  as  to  die  con- 
tinuance.   H  Cro.  El.  4S. 

If,  upon  the  marriage  of  his  daughter,  a  man  covenants  to  pay  to 
huslMind  and  wife  20£  per  ann.  it  sh^l  be  understood  for  their  lives. 
R.  iSid,  l&l. 

If  a  deed  recites  legacies  of  50/.  given  to  A.  C.  and  D.,  and  there- 
upon  it  is  covenanted  to  pay  to  A.  B.  C.  and  D.  the  legacies  and  sums 
aforesaid ;  he  is  not  bound  to  pay  50/.  to  B.  to  whom  no  legacy  was  given. 
R.  2  Vent  140. 

If  a  mortgage  is  made,  upon  condition  to  be  void  upon  payment  at 
such  a  day,  and  there  be  a  covenant  or  obligation  to  perform  all  cove- 
nants and  conditions  in  the  deed  of  mortage,  an  action  lies  if  he  do  not 
pay  at  the  day  in  the  condition.     R.  2  Lev.  1 16. 

[If  A.  demise  to  B.  for  lives,  with  covenant  to  renew,  on  the  death  oF 
every  life,  under  the  same  rent  and  covenants,  this  shall  be  tiAcen  as  a 
perpetual  covenant  of  renewal.     Cowp.  819*] 

[If  A.  demises  land  to  B.  who  by  deed-poll  covenants,  that  if  A. 
should  give  him  possession  of  a  piece  of  around  adjoining,  or  if  he  should 
by  any  ways  have  possession  diereof,  he  should  pay  for  the  demised^ 
premises  and  the  sliid  ground  an  additional  rent ;  if  B.  gets  possession, 
of  said  adjoining  ground  he  shall  pay  the  additional  rent  though 
it  was  by  lease  from  a  third  person.    M.  10  G.  2.    B.  R.  H.  319.3 
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[In  a  building  and  repairing  lease,  a  covenant  to  leave  the  demised 
premises  with  allnew  erections,  well  repaired,  extends  to  new  erections 
only,  if  a  sum  is  agreed  to  be  laid  out  in  new  erections  and  rebuilding^ 
and  the  covenant  to  keep  in  repair  extends  to  new  erections  only. 
P.  30  G.  2-     1  B.  M.  287.] 

[Under  a  covenant  in  a  building  lease  by  the  tenant  to  pay  all  the 
taxes  (except  the  land*tax),  the  landlord  is  to  pay  only  the  old  land^ 
tax;  and  not  the  additional  land-tax  occasioned  by  the  improvement  of 
the  estate.     B.  R.  T.  29  Geo.  S.  3  T.  R.  377.] 

[The  tenant  of  a  house  covenanted  in  his  lease  to  pay  a  reasonable 
sihare  and  proportion  of  supporting,  repairing,  and  amending  all  party- 
walls,  &c.  and  to  pay  all  taxes,  duties,  assessments,  and  unpositions 
parliamentary  and  parochial,  it  being  the  intention  of  the  parties  that 
the  landlord  should  recdve  the  clear  yearly  rent  of  60/.  in  net  money, 
without  any  deduction  whatever.  During  the  lease,  the  proprietor  of 
the  adjoining  house  built  a  party-wall  between  that  house  and  the  house 
demised  under  the  stat.  14f  Geo.  2»  c.  78.^  and  it  was  holden  that  the 
tenant  (not  the  landlord)  was  bound  to  pay  the  moiety  of  the  expence  of 
the  party-wall.    8  T.  R.  602.] 

[In  covenant  on  a  charter-party,  by  which  it  was  agreed  to  employ  a 
ship  of  which  the  pldntiff  was  the  captor,  as  soon  as  condemnation 
should  have  passed,  the  sentence  must  be  taken  to  mean  a  l^oJ^  sen- 
tence ;  and  me  party  who  sues  for  the  freight  most  aver^  that  Uie  ship 
vfas  condemned  by  a  court  having  competent  jurisdiction.  1  Term 
Rep.  674i.] 

[In  covenant  on  a  charter-party,  in  which  the  defendants  covenanted 
to  pay  so  much  for  freight  for  <^  goods  delivered  at  A."  freight  cannot 
be  recovered  pw  raid  itinerisy  ifthe  ship  be  wrecked  at  BToefore  her 
arrival  at  A.  though  the  defendant  accept  his  goods  at  B.  B.  R.  M. 
88  Geo.S.  7T.R.  381.] 

[Perhaps  an  action  of  assumpsit  on  a  quantum  meruit  n^ght  have  been 
maintain^.    Semb.  ibid.] 

[A.  purchases  at  a  sale  by  auction,  a  lot  described  in  the  particulars  of 
sale  as  eleven  houses,  No.  1,  2, 3,  &c.  situated,  &c.;  and  it  is  stated  that 
**  the  estate  is  held  by  lease  of  B."  Previousto  the  lease,  asmall  partof 
the  mnind  of  No.  2,  is  subtracted  from  the  possession  of  the  lessee:  but 
die  kase,  nevertheless,  contains  a  description  and  plan  in  the  margin 
of  the  whole  ground  plot,  including  that  part.  Held,  that  although  in 
equity  B.  should  not  be  entitled  to  enforce  the  covenants  in  the  lease,  as 
to  that  part  of  the  ground,  yet  that  the  particulars  of  sale  being,  with 
reference  to  the  lease,  without  an  exception  of  the  plot  subtracted  from 
the  possession^  A.,  the  purchaser,  is  entided  to  call  upon  the  vendor  to 
complete  his  purchase,  by  making  a  good  title  to  the  whole  estate  con- 
tained in  the  lease,  is  not  a  compliance  with  the  conditions  of  sale^  the 
vendor  not  beingableto  convey  the  above-mentioned  small  plot  of  ground. 
8  Smithy  435.] 

(D  2.)    To  synonymous,  and  other  words. 

'   So,  distinct  covenants  shall  be  expounded  with  regard  to  covenants 
synonymous,  or  of  the  same  nature,  in  the  same  deed ;  as  if  a   man 
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pqvQnaQts  that  notwithstaodipg  any  act  by  \imp  hf  is  sei^  in  fee }  Ibftl 
\}f  has  power  to  s^U  $  the  \u^t  shall  h^  expoui)ded>  that  he  has  don^ 
nothing  to  defeat  his  power  tP  lell,  though  it  b^  distinct  from  the  first* 
^mb.  p^r  three  J.  3  L^v.  46. 

So,  a  covenant  shall  be  construed  according  to  the  import  of  the 
ar^ds;  asi  if  a  lessor  covepantsi  thai  the  lessee  shall  enjoy  without  in- 
terruption, except  by  the  Id^g,  his  heirs  or  successors ;  an  interruption 
i>y  a  pii^tee  shall  beabroaf^ha  for  he  is  not  ei^cepted.  R.  Cro.  £1.  5 1 7|  8* 
Vide  Condition,  (E— G  12,  &c*— M  1,  &c) 

{^Wiik  respect  ta  foveiH^nfs  bet^en  landlofH ufid  tenant. — ^If  there  is 
a  proviso  in  n  lefiSQ,  giving  the  son  of  the  lessor  a  power  to  take  the 
premise  wh^  he  cpmes  of  ^e,  h^  miist,  on  coming  of  age^  make 
AiA  eleptiw  withip  a  reftson^ble  tim^    3  T.  R.  436.] 

[Th^re  is  a  cpven^t  by  the  lessee  of  a  coal  mine,  to  pay  half  of  all 
such  ^vit^9  as  the  cimnel  to  be  gptten  by  virtue  of  the  lease  should  sell 
for  at  thi^  pit's  mouth.  Held^  that  noUiing  was  payable  for  cannel  sold 
by  the  lessee  elsewhere  thim  At  the  mouth  of  the  pit  £  T*  R-  564.  7 
T.  R.  6760 

[Under  a  covenant  by  the  lessee  of  a  coal  mine^  to  pay  a  mpietv  of  all 
IUqK  sums  pf  money  as  the  ^als  there  raised  should  sell  for  at  the  pit" a 
mouth,  he  is  not  liable  to  p%y  a  moiety  of  the  money  produced  by  the 
sale  of  coals  elsewhere* '  7  T- 11^  676  i  reserving  the  judgment  of  C.  B. 
mlB«&P.j24. 

[Under  a  povemmt  (uncontrolled)  that  ^*  the  tenant  should  not  cut 
coppice  of  less  than  ten  years  growth;  but  at  the  end  of  the  term  the 
)au4k>j4  ngr^  to  poy  to  the  t^ant'the  value  of  all  such  growth  of  cop- 
yj^f^  should  be.  then  stwding  and  growing ;''  the  wora  such  refers 
not  to  %  growth  of  ten  yenr^  but  under  ten.     Id  £ast»  80.] 

[A  proviso  In  a  leas^  diet  <^  when  and  so  often  as''  the  lessee  should 
intend  durins  the  term  to  sell  the  timber,  &c.  he  should  give  the  lessor 
«aMc^  that  ae  might  hi^ye  the  r^sal  of  i^  is  discharged  as  to  the  then 
ffrowinff  timber,  by  the  tenant  notifying  a  bondjlde  intention  to  cut 
Qowu  ygan  w^(de  of  the  tlinber>  «nd  reftisal  by  the  kssor  to  purchase. 
16  Easi;,  870 

[Setting  up  e^  achog)  is  a,  <^  business,**  within  a  proviso  in  it  lease 
Ml  to  exercise  any  trade  or  business  whatsoever.    1  Af  •  &.S.  95.] 

[Land  is  leased  with  a  covenant  by  the  lessee,  that  '*  if  the  lessor 
sjbould  be  de&u*ous^  during  the  t^rn^  to  take  all  or  any  part  of  the  land 
iktmised  for  buildio^  thereoo,  it  should  be  lawful  for  the  lessor,  or  his 
asifgnS)  to  enter  and  come  into  and  upon  all  or  any  part  of  land  to 
maSt  such  huildinffs  as  he  should  thinH  proper,  and  generally  to  do  all 
such  acts  as  shoulo  be  requisite  and  necessary  in  any  such  case,  withou^t 
interruption  by  the  less^e^  giying  th^  lessee  a  certain  notice;  the  lessor 
payii^,  for  every  acre  takei^  a  ce^in  rent«''  Held,  that  the  fair  con- 
stniotion  of  this  covenant  wai^  that  the  lessor  having  a  bondjlde  inten« 
tiou  of  building,  or  letting  the  premises  to  another  ror  building,  mighty 
bv  the  required  notice,  determine  the  lease  altogether,  for  the  portion 
claimed.    2  M«  &;  S.  5^1.]^ 

[A  covenant  with  the  lessor,  his  heirs  and  assigns,  to  supply  them  widi 
at  much  whi^alb  ajt  %  stipulated  pj^ioe^.  as  they  should  want  in  theipr  family* 
ll^  been  preceded  by  a  covenant  to  bringi  y eajclyt  coak.  to  their  dw^ling- 
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hoQse.    Hddi  ihftl  the  former  ootenaht,  as  well  as  die  latter^  was  locaL 
S  B.  ft  P.  665^'} 

[A  tennor,  with  liberty  to  dig  for  bride  eartb,  coTCnlmts  not  to  dig 
for  more  than  half  ah  acre  in  each  jear ;  or  if  be  did,  to  pay  ^  mtrch 
for  each  half  acre^  ^  being  after  the  rate  that  the  #hole  brick  earth  wda 
thereby  tiold^  or  intended  €o  be  sold/*  Heid^  diat  he  was  entitled  to  re- 
cover after  the  same  rate  from  a  stranger  who  Uxk  brick  earth  from  th& 
premises.     I  Tauit.  18S.] 

[Land  in  oloyer  sown  widi  com  is  in  a  state,  not  of  pasture  but  of  til- 
fage*     3  Taimt*  469.] 

[The  plaintiff  demises  a  public-house  to  the  defendant;  the  defendant 
to  take  dl  his  malt  of  the  plaintiff.  The  plaintiff,  upon  every  reasonable 
request,  to  deliver  good  Inalt;  and  if  he  did  not,  the  defendant  to  be  at 
liberty  to  buy  it  of  any  other.  Breach^  that  the  defendant  used  a  qnan* 
iity  of  malt  not  bou«t  of  the  plaintiff,  and  without  reouiring  the  plain- 
tiff to  ddiTer  tueh.  Flea,  that  the  plaintiff  had  deKtered  bad  inalt  to  the 
defendant,  who  thereupon  bought  malt  of  others.  Flea  hekt  biid.  1 
Mars.  505.  6  Taunt.  154.] 

[A.  grants  a  lease  toB.  of  certain  tenements,  and  covenants^  that  if  he^ 
lA  heirs  or  assigns  diould,  dnriiw  the  said  term,  have  any  ofier  made 
for  the  disposal  of  certain  land  adjoining  the  demised  prenuses,  be  or 
they  should  hot  dispose  of  the  same,  wiuiont  prerionsly  offering  it  to  B.^ 
his  executors,  administrators,  or  assigns,  at  M.  per  cetit  less  than  such 
cAeti  Before  the  expiration  of  the  leasei  A.  sells  to  C.  upcMd  otte  entire 
eontrsct,  and  for  one  edtire  sum,  the  whole  of  his  estate,  oomprisin{||^ 
amongst  other  proper^,  the  demised  premises,  and  the  ground  whidi 
was  the  subject  of  the  covenant^  without  making  any  o£fer  of  the  latt^ 
to  B.  Helfi>  that  this  was  no  breach  of  the  covenant,  either  absolute 
or  implied,  on  the  part  of  A.    S  Mars.  1.    6  Taunt,  2S4.} 

[Covenant  within  the  first  two  years  of  a  term  completely  to  repair  fout 
d^misei^  messuages,-  imd  within  the  first  fifty  years  to  trice  down  die 
measoi^^es,  as  occasion  should  reqtrire,  and  in  place  thereof  ^rect  fomr 
other  messuages ;  satisfied  by  putting  the  Unat  aikient  houses  into  ^oi^ 
dition  completely  as  good  as  new  houses.    7  Taunt  411.] 

[If  the  party  having  the  beneficial  interest  in  a  lease  determtnaUe  oil 
lives,  covenant,  on  the  dropping  of  a  life,  to  endeavour  to  pirocure  a 
«ant  from  the  lor<i  to  add  a  new  life,  he  nury  put  in  his  oWn.  1  B.  & 
F.  455.1 

If  a  covenant  bey  that  he  shall  not  be  evicted  during  the  term;  if  the 
lease  be  by  indenture,  1st  Mary,  for  nine  years  next,  an  evietioli  after 
the  lease  commenced  in  computation  will  be  a  breach,  dwugh  it  wa^  be- 
fiire  the  ddivery.    R.  1  Sid.  374. 

If  a  condition  of  an  obligation  b^  that  he  permit  his  wife  tir  devise 
100/.  to  be  paid  out  of  bis  personal  estate,  &e.  he  oiM^t  not  only 
to  permit  the  devise,  but  to  ][)ay  flie  legacy.   R.  per  three  /.  2  Rol.  847tf 

hso. 

Covenant  that  he  will  not  interrupt  B.  in  the  enjoyment  of  a  close)  if 
be  erectsa  gitte  which  interrupts^  it  wiD  be  a  breech^  thomh  he  has  a 
r^t  to  erect  it.    B.8Mod.  5]9« 

If  ft  j^iint-teftant  grants  Muni  sUthm  in  a  mill  (by  wbiob  a  mcsety 
passes)  and  the  survivor,  supposing  that  he  has  th^  whole  by  survivor- 
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ship)  grants  tolwn  molendinum,  with  a  covenant  tbat  the  lessee  shall  enjoy 
widiout  interruption  by  him ;  it '  will  be  a  breach,  for  the  covenant  ex- 
tends to  the  whole  mill.     R.  2  Cro.  233. 

So,  the  words  of  a  covenant  shall  be  restrained  to  the  meaning  of  the 
phrase  at  the  time  of  the  covenant ;  as,  if  a  bishop,  anno  1635,  covenants 
to  pay  all  taxes  during  the  term;  diis  shall  be  restrained  to  synodals,  &c^ 
then  usually  paid,  and  does  not  extend  to  t^ces  by  parliament,  anno 
1665.     R.2Lev.  68. 

If  a  lessor  covenants  to  indemni^  the  lessee  from  all  duties,  charges, 
and  taxes  to  be  imposed  on  the  land,  exc^t  tithes ;  it  does  not  extend 
to  the  poor's  rate,  which  is  not  a  charge  upon  the  land,  but  upon  the 
person  in  respect  of  his  ability.     R.  F.  g.  297. 

But  a  covenant  to  pay  so  much,  clear  of  all  taxes,  extends  to  parlis^ 
mentary  taxes.     R.  per  three  J.  Holt  cont.  1  Sal.  221. 

And  the  words  of  a  covenant  shall  not  be  extended  to  things  of 
common  right,  if  they  be  otherwise  satisfied  ;  as,  a  covenant  that 
land  shall  be  discharged  of  all  rents,  does  not  extend  to  a  rent^service. 
fi  Leo.  44. 

So,  restrictive  words  in  the  beginning  or  end  of  a  sentence,  which  in 
good  sense  may  be  applied  to  several  sentences,  shall  extend  to  them  all; 
1  Sand.  60. 

f  [A.  after  granting  certain  premises  in  fee  to  B.  and  after  warranting 
the  same  agamst  himself  and  his  heirs,  covenanted,  that  notwithstandix^ 
any  act  by  nim  done  to  the  contrary,  he  was  seised  of  the  premises  in 
fee,  and  that  he  had  fiill  power,  &c.  to  convey  the  same.  He  then 
covenanted  for  himself,  his  heirs^  &c.  to  make  a  cartway,  and  that  B* 
should  quietly  enjoy,  without  any  interruption  from  himself  or  aiiy  per^ 
son  claiminff  under  him ;  and  lastly,  that  he,  his  heirs,  and  assigns,  and 
all  persons  claiming  under  him,  should  make  farther  assurance.  It  was 
holden,  that  the  intervening  creneral  words  **  full  power,  &c.  to  convey," 
were  either  part  of  the  preceding  special  covenant,  or,  if  not,  that  they 
were  qualified  by  all  the  other  special  covenants  of  the  grantor,  against 
the  acts  of  himself  and  his  heirs.    2  Bos.  &  Pull.  13.] 

[A.  being  possessed  of  a  lease  for  years,  covenanted  in  an  indenture 
for  making  a  family  provision,  that  if^  he  should  die  during  the  continu- 
ance of  the  term  of  die  lease,  his  executors,  &c.  should  assign  the  resi- 
due to  B.  A.  afterwards  purchased  the  reversion  in  fee,  and  died. .  And 
it  was  holden  that  A.  did  not,  by  the  terms  of  the  covenant,  intend  to 
preclude  himself  from  purchasing  the  fee,  and  that  his  executors  were 
not  liable  on  the  covenant.    2  Bos.  8c  Pull.  63.] 

But  several  and  distinct  covenants  shall  not  be  restrained  the  one  by 
the  other ;  as,  if  B.  covenants,  that  notwithstanding  any  act  by  him,  he 
has  good  power  to  convey  for  a  jointure,  and  that  the  lands  conveyed 
are  of  the  value  of  200/. ;  the  latter  covenant  is  absolute,  and  not  restrain-' 
ed  to  any  act  by  him.     R.  Jon.  403.     Lit  185.  in  marg. 

If  A.  covenants  with  his  lessor,  that  he  will  pull.oown  three  mes* 
suages,  and  erect  diree  new  ones,  and  that  he  omnia  messuagia  Jbre 
erect,  will  leave  well  repaired  at  the  end  of  the  term;  if  he  erects  four 
messuages  where  he  pulled  down  the  three,  he  ought  to  leave  the  four 
well  repaired :  for  the  latter  covenant  is  distinct^  and  not  restrained  by 
«he  former.     R.  2  Vent.  128.    3  Lev.  265. 

If 
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IT  a  covenasit  be,  upon  reascmable  request  to  surrender  such  an  estate 
lo  B^  and  also  to  permit  him  to  enjoy  the  profits;  he  oimht  to  permit 
the  taking  of  the  profits,  without  request,,  for  they  are  distinct  clauses. 
R.  2  RoL  248. 1.  50. 

If  A.  covenants,  that  he  has  a  good  estate  in  fee,  and  that  he  has 
power  to  convey  notwithstanding  any  act  by  him,  &c.  th^  former  cove- 
nant^ that  he  has  a  good  estate,  is  not  restrained  by  the  words^  not- 
withstanding any  act.     R.  2  Rol.  250. 1.  5.  , 

So,  though  the  covenants  are  not  distinguished  by  distinct  clauses,  if 
they  be  several  in  their  nature ;  as  if  a  lease  for  years,  if  A.,  B.,  and  C. 
so  long  live^  be  assigned  to  D.,  with  a  covenant^,  that  he  has  a  sufficient 
estate  for  the  residue  of  the  term,  if  A.,  B.,  and  C.  shall  so  long  live^ 
and  they  are  yet  in  life;  though  he  does  not  say,  and  that  they  are^ 
&c.  yet  it  is  a  distinct  covenant^  and  it  will  be  a  breach  if  any  of  them  wa«r 
dead.     R.  2  Rol.  249. 1.  10. 

If  A.  covenants  that  he  and  his  wife  will  levy  a  fine  to  B.*  and  C,  and 
their  heirs^  and  at  their  charges ;  the  latter  word»  make  a  distinct  cove-, 
nant,  for  A.  cannot  covenant  to  levy  a  fine  atthe  charge  of  the  conusees. 
R.  2  Rol.  251.  1.5. 

So,  words  in.  the  middle  of  a  sentence  cannot  in  good  sense  be  ex-» 
tend^  to  other  sentences :  as,  if  A  covenants  to  deliver  a  terrier  of  his 
l^nds,  and  to  make  oath  upon  request  of  the  truth  of  it,,  and  to  deliver 
the  origmal  lease;  there  is  no  need  of  a  request  for  tile  delivery  of  the 
lease.     R.  2  Rol.  250. 1. 10. 

[General  words  at  the  beginning  of  covenants  by  the  lessees,  ^<  jointly 
and  severally  in  manner  followmg,''  extend  to  all  the  subsequent' 
covenants.     B.  R.  H.  34  Geo.  S.  5  T,  R.  522.] 

[Two  several  tenants  of  a  farm  agreed  with  the  succeeding  tenant  to 
refer  certain  matters  in  difference  respecting  thefiurm  to  arbitration,  and 
jointlv  and  severally  promised  to  perform  the  award ;  the  arbitrator 
awarded  each  of  the  two  to  pay  a  certain  sum  to  the  third ;  and  it  was 
holden  that  they  were  jointly  responsible  for  the  sum  awarded  to  be  paid 
by  each.     B.  R.  T.  37  Geo.  3.     7  T.  R.  352.] 

[Deeds  have  always  been  construed  more  strictly  than  wills.  8  T.  R. 
765.] 

[Stops  are  never  inserted  in  acts  of  parliament  or  in  deeds ;  but  the 
courts  of  law,  in  construing  them,  must  read  them  with  such  stops  as  will 
give  effect  to  the  whole.  Per  Ld.  Kenyon,  C.  J.  B.  R.  M.  31  Geo.  3. 
4  T.  R.  66] 

[Where  several  person's  covenant  severally  in  respect  of  a  joint  in- 
terest, the  covenant  is  joint  notwithstanding  the  words  cum  qtwlibet  eorum. 
C.  P.  H.  14  Geo.  2.     Waies,  248.     7  Mod.  345.] 

[Introductory  words  in  a  deed  may  make  the  subsequent  cove« 
nants,  in  their  terms  several,  joint  as  well ;  unless  the  subject  requires 
that  the  introduction  be  confined  to  particular  covenants.  5  T.  R. 
522.] 

[A  covenant  with  A.  and  B.  to  pay  an  annuity  to  A.  and  his  exe* 
cutors,  during  B.'s  life>  belongs  to  ooth  jointly,  though  the  benefit  be 
to  A.  alone,  therefore,  on  the  death  of  A.,  Uie  legal  interest  therein 
survives  to  B.     1  East,  497.] 

[A.  being  a  tenant  for  life  of  premises  in  ward  of  the  court  of  chan* 

T  4  eery. 
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ccrjf  an  mdentnre  was  laade  betweai  kimadf  tf  die  fint  |HurCt  B. 
the  rtoefrer  of  the  rents  and  profits  appointed  bgr  die  eowt  of  the 
second^  and  C.  of  the  third,  whereby  A.  devised  the  prsaiises  to  CL^ 
and  C.  covenanted  widi  B*  and  A^  and  with  every  of  them  to  lepair: 
X'  died;  and  held  that  the  wonb  *'  with  every  of  them,"  meant 
with  both  jomdy,  and  dierefiwe,  diat  the  eovcaeet  surmed  te  B. 
3  Tasnt.  870 
• 

(B)  IBreacti  of  cofiensnt. 

(E  1.)  What  shaU  be« 

What  shall  be  a  breach  of  a  covenant  to  make  assnrance.  Vide  Cbn« 
didon,  (H). 

What,  a  breach  of  a  covenant  to  keep  mdemnified.  Vide  Cdndt* 
fuxif  (I). 

Of  a  covenant  for  enjoymentt  without  intempdon  or  molestation. 
It  shall  be  a  breach,  if  the  covenantor  prosecutes  him  in  a  court  of 
equity,    R.  cont  Mo.  859.     Semb.  S  Vat  215.     Vide  Cmdition, 

(M  l^Q). 

If  the  covenantor  himaelf  wrongfully  dbturbs  him.     Vide  Condition. 

(Ol2.— Ml.) 

Otherwisci  if  a  stranger  interrupts  wrongfiilly,  without  title*  Vide  Con* 
dition,  (E). 

Jin  a  lease,  the  lessor  reserved  a  risht  of  entering  and  cutting  timber, 
ung  reasonable  satisfiiction  to  the  lessee  for  any  damage  thereby  oc- 
casioned to  him ;  covenant  does  not  lie  by  such  lessee  for  any  wrongM 
act  of  cutting  down  bv  a  third  person,  if  done  without  the  consent  or  au- 
thority of  the  lessor,  however  he  mieht  afterwards  countenance  the  act. 
B.  R.  M.     35  Geo.  3.    6  T.  R.  66^ 

If  a  lessor  covenants  with  the  lessee,  that  the  land  shaU  continneto 
him  of  the  value  of  200/.  durbg  the  term;  it  will  be  A  breach,  if  the 
lessor  ousts  him,  for  then  it  cannot  continue  of  such  value.  R.  Jon. 
860. 

If  a  husband  seized  in  riglit  of  his  wife,  covenants,  that  he  luid  his 
wife  have  a  right  to  assure,  it  shall  be  a  breach  if  the  wife  be  withia  i^ev 
R.2  Jon.  195>6« 

So^ifa  eovenanibe  to  convey  free  from  incumbranots;  itshaR  be 
a  breach  if  he  makes  a  fraudulent  conveyance,  though  it  is  void  aata  m 
purchaser  by  the  sL  27.  EL  4.    R.  2  Cro.  131. 

So,  if  it  be,  that .  the  land  is  free  from  all  incumbrances;  a  gnoit  by 
copy  of  the  same  land  will  be  a  breach.    Sav.  T4. 

So,  if  a  covenant  be^  that  land  shaH  be  dare  exoneraia  alt  omnibm 
mioribms  iitulisjwr*  ^  oneribuSf  ^c.  if  there  was  a  former  lease  te>  the 
feofiee  juamdiu  sola  manseritf  and  that  if  she  married,  her  son  shoufal 
have  it;  if  the  feo£^  marries,  and  the  son  enters,  it  diaB  be  a  breack 
of  covenant,  thoi^  the  charge  was  fiiture  and  contingent.  R^ 
1  Leo.  93. 

So^  if  a  covenant  be,  that  the  land  is  discharged,  and  e  renMharge 
was  before  granted  to  commence  ata  day  to  come.     I  Leo.  99* 

[If  a  master  of  a  ship  covenant  to  go  to  a  certain  place,  thereto  re- 
ceive a  merchant's  goods,  provided  tluit  if  his  ship  should  nol  be  arrived 

there 


^Mt  bcfim  sMh  •  6Mff  it  diiA  be  at  tfad  nttcbftiit's  ^M  to  lotd  the 
shipornot;  it  diall  be  a  bfgadi  in  tbe  mMter  not  togo»  fiotwitiiitatld^ 
lag  thopiofifo*    S  Burr.  16970 

(E  2.)  If  the  thing  be  prqudiced  before  perfbrlnaiice. 

tf  a  man  aets  contrary  to  the  tntention  of  the  oovenantj  it  shall  he  a 
breach,  though  he  perfonns  the  words  of  the  covenant :  as,  if  a  coyenant 
be  ta  tidiver  a  recognizanoe  to  be  cancelled ;  it  is  abreach  ifhe  extends 
it  befisre,  tbongfa  it  be  aftenrards  eaneelled.  R.  Ray.  25.  1  Sid*  48. 
Vide  Condition,  (M  1). 

If  a  brenrer  eovenanta  to  deliver  all  hia  mitt  lor  the  catde  of  the 
phiintifl^  and  he  puts  hops  to  them  before  deCvery.     R.  Ray.  464. 

If  a  man  covenants  to  leave  all  the  trees  npon  the  land,  and  he  cuta 
them  down,  and  leaves  them  there.    Ray.  464. 

Soy  k  slmll  be  a  breach  of  coveniEmt,  if  the  covenanter  be  disabled  to 
perHmm    Vide  Coodttion,  (M  2,  &c.) 

(Ea)  Whatnot 

But  a  covenant  shall  not  be  broken,  if  a  man  does  an  act,  which  by 
consequence  may  be  a  breach,  if  the  breach  does  not  actually  follow  |  as, 
if  A.  covenants  to  maintain  eveiy  action  in  her  name,  without  release  or 
countermand ;  if  A.,  aftar  an  action  commenced,  takes  husband,  it  is  not 
a  breach,  though  the  writ  be  abateable^  if  it  be  not  abated  by  judgment 
R.  I  Leo.  169. 

[A  covenantor  cannot,  by  adopting  an  act  which  he  did  not  P^evi- 
oujdy  directj  make  himself  liable  as  for  a  breach  of  covenant.    6  T.  R. 

u  A.  covenants  that  B.  shall  enjoy  a  lease  assigned^  free  front 
arrears  of  rent;  if  rent  be  in  arrear,  it  shaQ  not  be  a  breach, 
where  no  damage  accrues  thereby  to  B.  by  sint,  or  otherwise.  R« 
1  Sal.  196. 

So,  if  an  obligation  be^  toindemittfy  fritt  rent  in  arrear,  or  mon^ 
4ue  by  obligation  after  the  arrears  incurred,  or  the  obligation  broken. 
1  aa.  19T. 

8b,  a  colhteral  thing  shall  not  be  a  breach,  thonsfa  it  be  wKhitt  the 
yforit  of  the  covenant :  as,  if  A.  covenants  that  B.  shsdS  fstsqof  with-^ 
out  any  molestation ;  a  suit  in  chancery  i^nst  him  to  stay  waste,  hr 
no  breach,  though  the  bill  be  dismissed;  for  it  iaa  ccdlate^  thing.  R. 
2*  Vent.  «14. 

So,  a  covenant  shall  not  be  broken  by  a  subseqerent  act,  to  whreh 
the  words  do  not  extend;  as,  if  a  covenant  be,  that  A.  sfaaB  emoy  firee 
firom  prior  incumbrances,  except  estates  for  the  fife  of  B.,  and  o.  afler^ 
wards  mmtsby  copj  for  three  lives,  for  thoujrir  this  extends  beyond  the 
life  of  B.  it  is  not  a  prior  incumbrance.    R.  Stv.  74. 

8o^  a  covenant  ^afl  not  be  broken  by  a  Aing  wfiidir  happens  hf  the 
act  of  Oed,  if  it  be  repaired  in  convenient  thner  aa,  if  aliesaee  covenants 
to  rqpahr  a  wall  against  a  river,  sa  that  a  meadow  shall  not  be  overflow- 
ed; if  by  an  outrageous  and  sudden  flood  Ae  waD  be  thrown  down  and 
the  meadow  overflowed,  it  is  not  a  breadi,  if  it  be  repaned  in  due  ^e. 
Pbrtwo  J.  I)y»  59.  a. 

[So,  where  a  covenant  is  merely  n^atrre  and  passfr^  some  act  must 

be 
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be  done  to  oonstitute  a  breach ;  as  non-»feazBiice  only  is  not  snflBdenC* 
1  Rol.  Abr.  425.  pi.  45.     1  RoL  430.  pL  16.    S  Leo.  38.] 

[Therefore,  where  defi»idant  had  covenanted  to  permit  the  plaintiff 
in  the  last  year  of  the 'term  to  sow  dover  among  the  barley  and 
oats  sown  by  the  defendant;  and  the  latter  sowed  barlev  and  oats 
the  last  year,  but  gave  no  notice  to  the  phiintifi^  thb  was  held  no  bieadr. 
Douff.  125.] 

[Where  lessee  has  covenanted  not  to  assign,  set  over,  or  otherwise  put 
away  the  lease  or  premises  demised^  it  is  no  breach  to  make  an  under- 
lease of  part  of  the  term.     2  Bl.  766.    3  Wils.  234.] 

So,  a  covenant  to  do  an  unlawful  thing  shall  be  void :  as,  to  permit 
his  escape.     Hob.  14. 

To  indemnify  from  an  escape,  which  he  has  permitted.  Ibid. 

[The  lessee  of  a  coal  mine,  who  covenants  to  pay  a  certain  share  of 
all  such  sums  of  money  as  the  coal  shall  sell  for  at  the  pit's  moudi,  is 
not  liable  under  that  covenant  to  pay  to  the  lessor  any  part  of  that 
monev,  which  may  be  produced  by  sue  of  the  coals  elsewnere  than  at 
the  pit's  mouth.  B.  R.  E.  34  Geo.  3.  5  T.  R.  564.  B.  R.  T. 
38  Gea  3.  7  T.  R.  676.  C.  P.  E.  36  Geo.  3. 1.  Bos.  &  Pull.  522. 
contra.] 

[If  the  breach  of  a  covenant  be  assigned  thus;  *'  that  the  defendant 
has  not  used  the  (arm  in  an  husbandlike  manner,  but  on  the  contrary  has 
committed  waste,"  the  plaintiff  cannot  give  evidence  of  the  defendant's 
using  the  fiurm  in  an  unhusbandlike  manner,  if  it  do  not  amount  to 
waste.    B.  R.  T.  29  Geo.  3.    3  T.  R.  307.] 

[A  covenant  to  surrender  a  copyhold  to  a  purchaser,  and  to  make  and 
do  all  acts  and  deeds,  &c.  for  the  perfect  surrendering  and  assuring  the 
premises  at  the  costs  and  diai^;es  of  the  seller,  is  not  broken  by  non- 
payment of  the  fine  to  the  lord  on  the  admission  of  the  purchaser;  for 
the  title  b  perfected  by  the  admittance  of  the  tenant,  and  the  fine  is  not 
due  until  after.  1  East.  632.] 

(F)  Cotienanti  botQ  DefeateO^ 

If  the  foundation  of  the  covenant  fails,  the  covenant  also  fiuls :  as  if 
a  lease  be  agreed  on  and  the  lessee  executes  his  part,  but  the  lessor  does 
not  execute  nis  part,  whereby  there  is  not  any  lease;  the  covenants  in 
the  indenture  s^ed  by  the  lessee,  and  also  the  bond  for  performance  of 
covenants,  are  void.    R.  Yel.  18. 

[See  as  to  whether  a  covenant  is  discharged  by  the  misfeazance  or 
omission  of  the  covenantee.  Dougl.  272.  684.] 

So^  if  a  lease  be  made,  and  afterwards  surrendered,  the  covenants  con* 
tained  in  the  lease  become  void.    Yel.  19. 

[Covenants,  as  far  as  they  depend  upon  a  reversion,  are  extinguished 
by  a  merger  of  that  reversion.    R.  3  T.  R.  393.] 

So,  if  a  lease  be  void,  the  covenants  contained  in  the  lease,  and  the 
bond  to  perform  the  covenants,  are  also  void :  as,  if  a  man  grants  so 
much  of  a  term  as  shall  be  at  his  death,  and  the  grantee  assigns  it ;  the 
grant  being  void  for  uncertainty,  the  covenants  in  the  assignment  are 
also  void.     R.  Ray.  27.    R.  3  Lev.  193.     1  Lev.  45. 

[So,  if  the  committee  of  a  lunatic  make  a  lease>  the  covenants  are  void> 

for  he  cannot  make  a  lease.    2  Wils.  1 30.] 

[So, 
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tSo»  if  a  lease  be  executed  by  tenant  for  life,  the  reversioner,  who  is 
then  under  we,  being  named  therein,  but  not  executing  it,  it  shall  be 
Toid  on  the  dei^  of  tenant  for  life,  and  an  execution  afterwards  by  the 
reversioner  is  no  confirmation,  so  as  to  bind  the  lessee  in  an  action  of 
covenant.  .  1  Term  Rep.  86.] 

So,  if  tenant  for  life^  or  in  tail,  leases  for  twenty  years,  and  cove- 
nants by  demist,  and  dies  within  the  term,  covenant  does  not  lie.  R.. 
1  Leo.  179. 

£h>,  if  a  lease  be  extended  for  the  king's  debt,  a  covenant  to  pay  the: 
rent  to  the  lessor  is  void.     Sav.  132. 

If  a  lessor  ousts  his  lessee,  he  shall  not  have  covenant  against  him  for 
the  rent. 

Nor  agamst  A.  who  gave  a  bond,  that  the  lessee  should  pay  for  the 
occupation  of  the  lands.    R.  3.  Leo.  159. 

.  So,  if  an  obligation  be  for  performance  of  such  and  such  covenants  in 
an  indenture,  part  of  which  are  void  by  the  st.  5  Ed.  6.  16.  against 
buying  offices,  an  action  does  not  lie;  for  though  part  of  the  covenants 
may  w  lawful,  the  obligation  shall  be  void  for  the  whole.  R.  Cro.  £1. 
529. 

So,  in  all  cases,  where  part  of  the  condition  is  void  by  statute.  R. 
Hob.  14. 

[A  distinct  covenant  in  a  lease  is  not  avoided  by  the  illegality  of  ano* 
ther.     11  East,  165.     13  East,  87.] 

[A  covenant  not  to  marry  any  other  woman,  and  if  he  does,  to  pay 
plaintiff  1000/.,  is  aresti^aint  of  marriage,  illegal  and  void;  and  if  on  plea 
of  non  est/actum,  there  is  verdict  for  plaintiff,  judgment  shall  be  ar« 
i^ested.  P.  8  Oeo.  3.  Affirmed  in  Exchequer  Chamber,  p.  1770.  4  B. 
M.  2225.] 

But  where  part  is  void  by  the  common  law,  and  other  part  is  good,  the 
obligation  shall  be  good.    R.  Hob.  14>.     Mo.  856.    R.  Cart.  230. 

But  if  a  lease  becomes  void,  covenant  lies  for  a  covenant  brqken  before: 
as,  if  a  lease  be  upon  condition  to  be  void  for  nonpayment  of  rent,  an 
action  lies  for  rent  due  before.    Cro.  El.  78.    R.  Cro.  El.  244. 

So^  if  a  parson  makes  a  lease,  and  afterw^ds  becomes  non-resident,  he 
shall  have  covenant  for  a  breach  before.  Cro.  £1.  78.  245.  Dub.  Dy. 
SIS.  a.  but  there  ace  per  Nidi,  in  marg. 

So,  covenant  lies  for  a  breach  in  non-performance  of  a  thing,  which 
makes  the  lease  void ;  as  if  a  man  covenants  by  indenture  to  give  a  bond, 
&c.  Proviso  that  upon  failure  the  indenture  snail  be  thenceforth  void ; 
covenant  lies  for  not  giving  the  bond,  for  the  intent  was^  that  it  should 
be  void  as  to  all  covenants  infuturo.     R.  Cro.  El.  77* 

So,  if  a  lease  be  void,  covenant  lies  upon  a  collateral  thing:  as,  if  a 
dean  and  chapter  lease  to  A.  and  afterwards  lease  to  B.,  and  covenant 
that  they  have  power  to  lease ;  covenant  lies,  though  the  lease  to  B.  was 
void,  for  it  was  broken  immediately  by  the  making  of  the  lease.  R.  Ow* 
136.     2  Dan.  228.     1  Brownl.  21. 

So,  covenant  that  the  lessee  shall  enjoy,  shall  be  indemnified,  &c. 
Ow.  186* 

So,  if  a  bargain  and  sale  be  to  A.  and  his  heirs,  iqpon  condition  to  be 
voi^  upon  payment  by.  the  bargainor  of  so  much  money,  and  he  cove- 
nants that  he  will  pay;  though  tne  deed  be  void  for  not  inrolling  within 

six 
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six  months  A.  AM  have  eovoiuuit  tot  noitpsyiiMDt  of  the  man^*  K. 
Sal.  199. 

Bog  if  tbere  bes  ocyvcunt  to  do  a  lawful  tbiogf  and  afterwatds  bjraet 
of  parliamant  the  thing  be  prohibited,  the  covenant  diall  be  defiwHed>»  R« 
1  Sal.  198.     R.  com.  S  Mod.  39. 

So>  if  a  ooTenant  be»  that  he  will  not  do  what  a  statote  afWrWarda  te- 
qoires  hhn  to  do.     1  Skik*  198. 

But  if  a  covenant  be^  that  he  will  not  do  a  tiling  then  unlawfiil^  though 
a  itatnte  afterwaids  mdua  the  thing  lawful^  thecQvetoaiit  is  not  repealed* 
1  Sal.  198. 

8o^  if  8  covenant  be  to  find  eight  men  to  grind  at  a  mill^  and  ihat 
the  lessee  shall  deduct  it  out  of  his  rent ;  if  the  lessee  makes  it  a  hors^ 
miUy  by  this  alteration  the  covenant  is  discharged.    R.  2  Qw»  182. 

[If  A.  and  B.  covenant  in  a  lease  for  61  years,  that  at  any  timeiritbin 
one  year^  after  the  expiration  of  80  years  of  the  said  term  of  61  yean, 
on  the  rckjueit  of  the  lessee,  and  his  paying  SL  to  the  leawn^  they 
wonld  execBte  another  lease  of  the  premises  to  the  lessee^  fiir  and  doring 
the  further  term  of  20  years  to  eommeoee  from  and  after  the  eaqnratioa 
of  the  said  term  of  61  years,  &c.  And  so  in  like  manner,  at  the  ^»d 
aad  eaqmMioB  of  eveiy  20  yeav%  daring  the  said  term  of  61  years,  for 
the  like  omsideration,  and  on  the  like  request,  would  execute  another 
leasefor  the  further  term  of  20 years,  to  emnmence  at  andfitni  theex- 
piration  of  the  term  then  last  before-metitlonnd^  &c  under  this  tovenani^ 
the  lessee  cannot  claim  afortber  term  of  20  years  in  the  kase^  if  he  have 
omitted  ia  daim  a  further  term  at  the  end  of  the  first  imd  second  20 
years  of  the  lease*     1  Term  Rep.  229.] 

[A  perpetual  covenant,  never  to  take  advantage  of  a  covenanl^  le  a 
release  foravoiding  a  circuit  of  action.     1  Ld.  Kaym.  420t  690*] 

[Covenant  for  payment  ol  money  cannot  be  discharged  witliout 
deed.  2  Wils.  376^  Nor  can  independent  covenants  be  set  off 
against  each  other.  LoffL  198.] 

(G>  cotjenont  to  mnn  ttiatrt. 

(6 1.)  When  it  ahuU  be  good. 

IFor  title.'^ A.y  by  indenture  grunted  to  B^  certain  premises  in  lee^ 
and  warranted  them  ypditst  hims3f  and  his  heirs^  and  eovebanted  that 
he  was^  notwithsftfkmg  any  act  by  him  doae  to  the  contrary,  h#fidlT 
and  absolutely  sebdd  itt  fee  simple,  and  that  he  had  a  good  right,  Ml 
power,  and  lawfiil  and  absolnte  authority  to  convey  4  lie  then  eove^ 
nanted  for  himself^  his  heirs^  ftc.  to  teake  ft  eiMway^  and  fbr  qtiiei 
enjoyment^  without  hieerrapdiM  tewrt  him^elf>  at  any  pers6ir  claiming 
nnder  him ;  and  ksdy,  Aat  he,  fafo  heirn  and  tedgns^  ati  ril  peinonsr 
ehhning  tmder  him  mmid  mAe  ftn^faer  assttrarice.  Heidi  Aat  dteiBM 
tervening  genarsl  words  ^  Iblt  power,  ftc^  tKytonvtj/'  were  either  nari 
of  the  preceding  special  covenant,  or,  if  not,  that  they  were  qiteHfied  by 
aff  the  odier  specud  cofwants  gainst  die  acts  of  himself  aM  his  herrs. 
2  B.  &  P.  IS.] 

[Thegenei^  iMtfda  of  tt  ^ovdMht  by  (he  vendor,*  that  ^  be  has  gjcmd 
r!^,  fbU  poii^i  and  hwfifd  atiihoriCy  to*  cofrvey,'^  ar6  fiot  restraineJ 
l^' adding,  ^attd  that  he  fa«sttot  by  i^y  means,  diteetly  or  mdSredfy, 
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fbr&itad  any  rk^t  or  wtbority  he  ever  badt  or  nUght  hate  hid  ove?  the 
same.''     8  K  &  P.  565.^ 

[If  a  lesaee  be  evicted  by  title  paramount^  the  value  of  the  unexpifed 
interest  in  the  term  is  not^  it  seems^  to  be  ii|cluded  in  the  damages  re« 
coFcrable  from  the  lessor  on  his  covenant  for  title.    3  T.  R.  665.] 

[By  the  rule  caveat  emptor ^  an  undertaking  for  title  is  not  an  implied 
term  of  an  agreement  to  lease.    3  Taunt.  433.] 

[No  implied  covenant  against  eviction  by  title  parau^ount  arises  out  of 
the  word  <^  demise^"  where  ther^  is  an  express  and  qualified  covenant 
for  quiet  enjoyment    4  Taunt  329.] 

[The  recital  in  the  assignment  of  a  term  was,  that  the  premises  were 
demised  for  the  term  of  tenyearsi  and  that  by  assignment  in  the  following 

¥iar,  they  vested  in  the  assignor  for  the  remainder  of  the  said  term, 
he  hiAendum  was,  for  and  aurin^  all  the  rest,  &c.  of  said  term.  Th^ 
covenants  were  :-->l*  That  the  assignor  had  not  incumbered,  except  by 
an  under-lease  of  part. —  2.  That  tne  lease  was  valid  of  and  for  the  said 
premises  thereby  assimed,  and  not  become  void  or  voidable. — 
S.  Against  the  acts  of  uie  assignor,  and  those  claiming  under  him.  The 
second  covenant  is  not  qualified  by  the  third.     15  East,  530.] 

{for  quiet  enjpgfment.—A  covenant  for  quiet  enjoyment  against  the 
interruption  of  any  person  whatsoever,  only  extends  to  lawful  interrup- 
tions.    3  T.  It  584.     LiOffi.  460.] 

[The  general  words  of  a  covenant  for  quiet  enjoyment  are  net)  in  nt^ 
oessary  constractioD,  to  be  qualified  by  the  language  of  those  for  title 
and  right  to  convey*     11  East,  633.1 

[A  covenant  for  auiet  entry  ana  enjoyment  impppts,  that  the  cove* 
nanlee  shall  enter  ana  enjoy  in  bis  own  right ;  therefore^  it  is  broken  if 
another  has  title  to  the  premises,  though,  in  point  of  fact,  ^e  covenantee^ 
had  he  entered,  nught  not  have  been  disturbed*    6  T,  R.^  458.] 

[A  covenant  for  quiet  enjoyment,  without  the  lawfiil  intemipdon  o£ 
the  covenantor,  imports  that  he  will  not  claim  title  to  the  {Hremisaa } 
therefiire  i%  is  broken  by  hb  entry  asseiting  a  right  that  he  has  no  tide^ 
1y^t  not  by  an  acri4e«tal  txmff^an^  since  then  there  is  no  aasertion  of  rijght% 

1  X-  R.  671.] 

[A  covenant  by  tiie  vendor  against  interruption  throi^b  his  defiuilt„ 
igi^les  tp  charges  upon  thr  premises^  whi^b,  tnoiigh  not  inqposed  by  him> 
he  m^t  have  paid  off.    3  East,  49il.] 

[A  covenant  for  quiet  ei^oyment  is  broken  by  the  eviction  of  one  hay** 
in|[  title  paramount,  though  his  ri^t  is  not  established  by  a/ction  at  the 
suit  of  the  covenantee.     4  T.  R.  617.] 

[If  there  it  a  power  for  husband  and  wife  jointly  to  dedare  the  uses 
of  a  fio(9  of  the  wife's  estate,  and  the  husbai^di  covenants  with  a  hsaoc  for 
quiet  possession  against  any  person  claiming  under  the  husband^  his  exe-* 
cotors  shall  be  liable,  if  the  li^ssee  is  evicted hy  a  remaindpr'^naan  daimpg 
under  a  joint  execution  of  the  power.    Douffl.  43.] 

If  a  man  covenants  or  agrees  for  him  and  nis  heirs,  with  another  and 
his  heirs,  that  upon  such  considmatioi\  the  otheip  shall  have  his  lands  or 
tea^enttg  though  the  land  does  not  pass  for  want  of  livery,  &c.  ^et  the 
covenantee  shall  have  the  use  and  profits^i  and  now  the  possession  is  exe-^ 
cnted  to  the  use  by  the  St  27  H.  ^*  10.  FLC^ni.  30l.b.  30S.a.  Vide 
Baigaua  and  Salc^  (B  1,  Sec-) 

[An 
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[An  instrument  not  under  seal  catinot  operate  as  a  covenant  to  stand 
2  T.  R.  684.] 

Though  he  covenants,  that  at  a  future  day,  as  next  Easter,  &c. 
he  will  stand  seised*    R.  2  Cro.  180.     Vide  Uses. 

Though  the  covenantor  was  seized  only  in  reversion,  or  remainder. 
2  Co.  15.  a. 

But  such  covenant  ought  to  be  by  deed ;  for  an  use  shall  not  be  raised 
by  parol.  Adm.  cont.  Pi.  0)m.  303.  a.  Dub.  Cro.  El.  345*  R.  acc« 
Mo.  688.  Poph.  48.  50.  R.  per  tot.  cur.  Dy.  296.  b.  R.  ssspe 
Rol.  788. 1.  20.  R.  saspe  1  Vent  140.  R.  1  Sid.  26.  82.  Vide  ante, 
(A  1.)  , 

So,  it  ought  to  be  a  covenant  with  another  and  his  heirs;  for 
otherwise  it  is  but  a  personal  covenant,  which  does  not  raise  an  use.  D* 

1  Sid.  26. 

And  with  a  person  capable :  for  with  his  wife  is  not  good.  2  Rol.  788. 
1.40.     Co.  L.  112. 

So,  the  covenantor  ought  to  be  seised  at  the  time  of  the  covenant, 
otherwise  he  cannot  stand  seised  to  the  use  of  another ;  and  therefore, 
a  covenant  to  stand  seised  of  lands,  which  he  shall  afterwards  purchase, 
is  void.  R.  Mo.  342.  R.  2  Rol.  790.  1.  30.  40.  R.  Cro.  £1.  40K 
Wm.  60.    F.  g.  237. 

Or,  of  such  land  in  particular,  which  he  shall  then  after  purchase. 

2  Rol.  790. 1.  37. 

So,  if  a  joint-tenant  covenants  to  stand  seised  of  the  moiety  of  his 
companion  after  his  death,  it  is  void,  though  he  survives.  R.  2  Rol. 
790. 1. 45.  Mo.  776. 

Or,  if  one  covenants  to  stand  seised  of  so  much  land  as  is  worth  202. 
per  ann.    R.  Het.  147. 

[But  a  man  seised  may  covenant  to  stand  seised  to  the  use  of  another 
after  covenantor's  death.  T.  30  &  31  6.  2.  2  Wils.  75.  Willes» 
682.  S.C.]    ^ 

[A.  in  conttderation  of  natural  love  and  of  100/.,by  deeds  of  lease  and 
release,  mnted,  released,  and  confirmed  certain  premises  after  his  own 
death  to  his  brother  B.  in  tail,  remainder  to  C.  the  son  of  another  bro- 
dier  of  A.  in  fee;  and  he  covenanted  and  granted  that  the  premises 
dionld  after  his  death  be  held  by  B^  and  the  heirs  of  his  body,  or  by  C. 
and  his  heirs,  according  to  the  true  intent  of  the  deed.  It  was  holden 
.that  the  deed  could  not  operate  as  a  release,  because  it  attempted  to  con- 
vey a  freehold  in  JiUuro,  but  that  it  was  good  as  a  covenant  to  stand 
seised.    Ibid.] 

So,  the  covenant  ought  to  be,  that  he  himself  will  stand  seised,  &c. 
though  the  uses  do  not  arise  until  after  his  death;  for  a  covenant  that 
his  heir  shall  stand  seised  is  not  good.     Per  Hob.  313. 

Or,  that  he  will  levy  a  fine  to  his  son,  who  shall  stand  seised,  &c.  R. 
3  Lev.  306.  * 

(G  2.)  By  what  words* 

So,  there  ought  to  be  apt  words  and  a  manifest  intent :  and  therefore^ 
if  the  words  are  future  and  obligatory,  and  not  in  pmsenti  and  dedara* 
tory,  no  use  arises.    D.  Ray.  48.    Win.  36.  60.  Adm.  Pol.  535. 

So,  if  the  words  seem  intended  for  another  purpose;  as  if  a  man 

covenants. 
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^x>veiiant8,  that  another  shall  enjoy  free  from  incumbrances ;  it  does  not 
amomit  to  a  covenant  to  stand  seised.    R.  1.  Sid.  26*  Adm.  Ray.  48- 
So,  articles  of  agreement  by  which  a  man  covenants,  grants,   bar- 

Stins,  and  sells,-  &c.  do  not  amount  to  a  covenant  to  stand  seis^ ;  for 
ey  are  only  pr^aratory  to  a  subsequent  conveyance.     R.  Ray.  49. 

1  Sid.  82. 

So,  a  covenant  to  levy  a  fine^  which  and  all  fines  shall  be,  and  the 
covenantor  shall  stand  seised,  to  the  use  of  B.,  does  not  amount  to  a 
covenant  to  stand  seised.    R.  8  Lev.  126.   Achn.  Win.  S6. 

So,  articles,  by  which  a  mother  grants  and  demises  to  her    son. 

2  Lev.  214.    R.  Lev.  S6. 

So,  a  covenant  to  levy  a  fine  to  a  son,  and  that  the  land  shall  remiuii 
to  a  son  free  from  incumbrances.    R.  8  Lev.  306. 

To  make  an  estate  to  A.  and  B.  and  that  all  estates  shall  be  to  the  use 
of  the  same  indenture.     R.  Dal.  1 12. 

So,  if  the  intent  of  the  covenantor  appears  uncertain :  as,  if  a  man, 
in  consideration  of  marriage,  covenants  that  land  shall  descend,  remain, 
end  come^  &c.  for  it  does  not  appear,  whether  he  intends  that  he  shall 
have  it  by  descent,  or  bv  way  of  remainder.  2  Rol.  788.  1. 50.  Vide 
2  Lev.  77.     R.  Bend.  pL  158.    1  And.  25. 

So^  if  he  covenants,  or  gives,  and  grants  land  after  his  decease;  for 
jt  does  not  appear  that  he  intended  to  make  himself  tenant  for  life. 
R.  2  Rol.  788. 1.  45.  789  1.  5.  R.  1  Sid.  8.  Semb.  cont  2  Lev. 
77.  226. 

8o^  if  for  afiSectlon  he  gives  or  grants  lands,  of  which  he  was  seised 
in  reversion  after  an  estate  for  life  to  B.  and  his  heirs,  to  the  use 
of  D.  and  his  heirs ;  for  the  use  is  not  limited  to  B.,  but  was  in- 
tended to  arise  out  of  his  estate,  which  cannot  be.  R.  1  Sid.  26. 
R.  2  Vent.  319. 

ISceshdque  use  in  tail,  14  H.  8.,  covenants^  that  he  or  his  feoffees 
•will  not  make  an  estate,  levy  a  fine,  &c.  but  that  the  lands,  after  his 
•death,  shall  descend  to  his  son ;  this  does  not  raise  an  use,  but  is  a  co- 
'  tenant  only.     3  Leo.  6. ,  Bend.  pL  158. 

So,  if  another  sort  of  conveyance  seems  intended,  it  shall  not  be  con- 
-atrued  to  be  a  covenant  to  stand  seised  :  as,  if  a  man  gives  or  bargains 
*  and  sells  land  to  his  son,  without  more ;  no  use  arises  by  way  of  cove- 
»iiant.     Cro.  El.  894.     Semb.  2  Cro.  127* 

If  he  covenants,  that  after  his  death  the  land  shall  remain  and  be  to 
his  son,  and  his  wife.  R.  Win.  60.     R.  Cro.  £1.  279. 

So,  if  a  man  makes  a  charter  of  feofiment,  with  a  letter  of  attorney  to 
make  livery,  and  livery  is  not  made ;  it  does  not  operate  by  way  of  co- 
venant.   8  Co.  94.     K.  cont.  2  Lev.  218. ;  but  there  was  a  blank  for 
•the  name  of  the  attorney. 

So^  if  by  deed  inrolled,  in  consideration  of  marriage,  he  grants,  gives, 
•and  confinns,  and  inserts  a  letter  of  attorney  to  make  hvery.  Agr. 
^Rol.  787. 1. 12.     Cont.  2  Lev.  213.     Adm.  Pol.  582. 

[Yet  if  the  covenantor  is  seised  in  fee,  and  there  are  apt  words  (as  grant) 
a  plain  intent,  and  a  proper  consideration  (as  naming  one,  the  eldest 
son  of  his  well-beloved  uncle),  a  release  (void  as  such,  because  a  grant  of 
fr'eehold  to  commence  infiduro)  shall  take  efiect  as  a  covenant  to  stand 
aeised.     T.  SO  &  81  G.  2.    2  Wils.  75.] 

Yet 
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Yet  the  word  cafaiiant  b  not  moenaiyf  if  diera  be  woi^  rgiipnlhwt 
i  VeoL  140.    2  Rol.  789.  1.  30. 

And  therefore  if  a  loan,  in  ooatideration  of  Hiarriage,  givet»  grmts, 
and  confirms  land  to  A.  and  hu  heirsy  to  the  use  of  him  and  bis  hdn, 
it  shall  be  good  by  wi^  of  oovenaat.  R.  8  RoL  767. 1. 5.  R..8  Mod. 
287. 

If  A*  seised  in  fee,  in  consideration  of  marriage  to  be  had  between  bim 
and  B.  by  indenture  between  A.  one  part,  and  B.  and  C.  other  part» 
gives,  grants,  enfeoft^  aliens,  and  confirms  to  B«  and  C.  and  tlieir 
assigns,  die  lands  then  in  his  possession,  kabetuL  to  the  use  of  B.  for  life, 
remainder  to  the  heirs  of  her  body  by  A.,  who  oov^iants  the  lands  sbidl 
remain  to  the  said  use^  dear.of  cliarges ;  this  shall  operate  as  oovenant 
to  stand  seised,  and  B.  has  an  estate  in  special  tail,  A.  an  estate  for 
life  by  implication,  and  the reveraionm  fee.  T.  2S&29  0.2.  2Wik. 
22.] 

So^  if  a  fathert  for  natural  afiediai,  gives  land  to  his  son;  though  li- 
very be  indorsed  and  not  emeuted.  Ray.  46. 

[If  a  &ther  by  deed,  in  consideration  of  natural  love,  grant  lands  after 
his  decease  to  his  two  diildren,  it  is  a  covenant  to  stand  seised.  H.  1750. 
2  Vese;fr,  252.] 

So^  if  for  aflbedon  he  grants  and  assijpis  a  rent  in  fee ;  though  this 
be  a  omvciyance  at  common  kw.  Ray«  48.  2  Vent.  150.  R.  8  Lev. 
372. 

So,  if  he  grants^  bargains,  sells,  eiifeofi>  and  confirms  land ;  though 
there  be  a  clause  of  warranty  in  the  deed,  and  a  covenanl  for  ei^y- 
ment  when  the  estate  shall  be  executed*  R<  1  Vent*  187«  1  Mod.  17S. 
SLev.  10< 

So^  in  all  cases,  where  the  intent  sypears,  that  the  eonwiantee  shaK 
have  the  estate,  if  the  deed  be  defective^  it  shall  be  construed  a  covenant 
to  stand  seised:  as^  if  a  son  covenants,  that  if  he  dies  wkheiit  issuer  he 
gives  and  grants  the  land  to  his  mother.  R.  2  Lev.  226.  S  Lev.  $72. 
2  Jon^  IM.  Pd.  £27.    Cbrth.  29. 

If  a  man  gives  and  grants  a  rent  to  A*  and  his  heirs,  Aaiemium  aAsr 
hia  deaths  ifhe  dies  wimout  ason  dien living.    R.  8  Lev.  870. 

If  he  oeivenantsythat  after  the  death  of  him  and  hia  Wiethe  bnd  shall 
4Bscend  and.be  to  his  son  and  his  wife^    Semb.  Win*  87' 

If  he  enfeofis  trustees,  and  grants  to  them  to  stand  seised  to  the  use  of 
hi9  biolbeiv  and  there  be  no  livery.  1  Verw  141.  But  there  waa  in  the 
deed  an  express  covenant  that  the  cestuique  trust  shonld  eqjoy. 

J  A.,  in  consideration  of  an  intended  marriage  with  R,  gsve^  granted^ 
[conveyed  certain  lands  to  B.aad  Cand  their  asB%ns^  u>houltDthe 
use  of  B.  and  her  assigns  for  life  in  bar  of  dower,  and  then  to  the  use  of 
the  heirs  of  the  body  of  B.  by  A.,  remainder  over;  snd  covenanied  that 
the  Bcunises  shodd  remain  to  the  uses  and  intents  aforesaid.  It  was 
h^en  that  this  deed  operated  as  a  covenant  to  stand  seised;,  and  that 
an  only  child  of  the  marri^^  was  entitled,  after  the  deaths  of  A.  and  B« 
WiUes^  678^} 

(G  3.)  Upon  what  conaideration. — ^Wbat  fthall  be  a  good  one. 
So,  there  ongjht  ta  be  a  snfldent  censidevation^  nthetrwise  no  nae 
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And  the  consideration  proper  for  raising  an  use  by  way  of  covenant, 
is  for  love  and  auction. 

'In  consideration  of  his  brotherly  love.  PL  Gnn.  309.  2  Rol.  785. 
1.  20. 

In  consideration  of  marriage  had  or  intended;  Per  Twisd.  1  Sid.  83. 
PI.  Cora.  301.  b. 

So^  for  advuicement  of  his  blood  or  kin,  &e.    PL  Com.  309. 

That  the  lands  should  continue  in  his  name  or  blood.  PL  Com.  809. 
$  BoL  785.  L  50. 

That  they  should  descend  to  his  hors  male.  Sec.  PL  Com.  309.  b. 
S  RoL  785.  L  40.    7  Co.  13.  b. 

So,  payment  of  debts,  &c. 

In  consideration  that  he  was  bound  for  him  in  several  recognizances. 
Semb.  Cro.  £1. 394. 

That  he  will  enfeo£P  him  of  such  Jand.     Win.  59. 

And  it  is  sufficient,  if  a  consideration  appears  by  the  import  of  the 
deed,  though  it  be  not  expressed :  as  if  a  man  covenants  to,  stand  seised 
to  the  use  of  his  son,  daughter,  wife^  brother,  &c.  7  Co^  40. 
R-  1  And.  79. 

To  the  use  of  his  mother.    .R.  2  Jon.  105. 

So,  if  a  man,  for  love  to  bis  son,  covenants  to  stand  seised  to  the  use 
of  himself  for  life,  and  afterwards  to  his  wife  for  life,  and  afterwards  to  his 
son,  &c.  an  use  arises  to  his  wife  (being  named  his  wife)  though  another 
consideration  is  expressed.     R.  2  RoL  782. 1. 40.     7  Co.  40. 

So,  if  a  consideration  expressed  for  one  extends  to  another,  to  whom 
^  the  covenant  the  estate  is  limited  in  the  same  deed,  it  is  sufficient:  aa^ 
it  a  man,  in  consideration  of  affection  to  his  eldest  son,  covenants  to 
atandseised  to  the  use  of  him  in  tail,  and  afterwards  to  the  use  of  his' 
younger  son,  &c.,  an  estate  arises  to  the  vounger  son ;  for  the  consi- 
deration expressed  to  the  elder  extends  to  the  younger  son.  R.  2  RoL 
783.  L  5. 

li^  in  consideration  of  affection  to  his  brother,  he  covenants  to  stand 
seised  to  the  use  of  his  brother  and  his  wife  for  dieir  lives ;  diis  extends 
to  the  wife  of  his  brother.    2  RoL  783.  L  50.  786.  1. 10. 

Sp^  in  consideration  that  he  will  marry  his  daughter,  a  covenant  to  be 
seised  to  the  use  of  both.  -  2  RoL  784.  L  5. 15. 

So^  in  consideration  of  affection  to  his  son,  extends  to  the  wife  of  his 
son.    2  RoL  784.  L  10.    2  Cro.  168. 

So,  if  an  estate  be  limited  to  several,  upon  a  consideration  which  ex« 
tends  only  to  one,  the  use  of  the  whole  arises  to  him :  as,  if  a  man,  in 
consideration  of  affection,  covenants  to  stand  seised  to  the  use  of  B.  his 
brother,  D.  and  C.  in  trust,  &c.  though  D.  and  C.  are  strangers,  to 
whom  the  consideration  does  not  extend,  B.  shall  have  the  whole.  R. 
2  RoL  783.  L 15.     Vide  post,  (O  5.) 

So,  if  some  considerations  expressed  are  good>  and  some  not,  it  is  suffi- 
<nent :  as,  in  consideration  of  100/.  and  a  rent  to  be  granted ;  though  the 
consideration  of  the  rent  is  executory,  and  therefore  not  good,  the  use 
Arises  upon  the  other  consideration  of  100/.    R.  Mo.  547, 8* 

So^  a  grant  in  consideration  of  affection,  and  also  of  money,  shall  be 
good  by  way  of  covenant.     R.  3  Lev.  192^ 

So,  a  consideration  consbtent  with  the  deed,  qv  with  the  considers- 
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tions  expressed, /may  be  averred,  2  Co.  76.    2  Rol.  786.  !•  46.  790* 
1. 5.     7  Co.  40. 

As,  if  in  consideration  of  continuing  the  estate  in  bis  family,  &c.  a  . 
man  covenants  to  stand  seised  to  the  use  of  B.,  it  may  be  averred,  that 
B.  is  of  his  kin.     F.  g.  SOl. 

So,  if  the  consideration  expressed  is  not  sufficient  to  raise  an  use,  it 
may  be  averred  to  be  made  upon  other  considerations,  which  are  good. 
2  RoL  790.  1.  10. 

[Contra  if  no  consideration  is  mentioned  in  a  deed,  you  may  enter 
into  proof  of  consideration ;  but  if  any  consideration  is  moitioned,  and 
not  said  for  other  considerations,  you  cannot  prove  any  other.  iVesey, 
127.] 

[But  when  the  consideration  expressed  in  the  deed  of  conveyance  was 
28/.,  parol  evidence  was  admitted  to  prove  that  SO/,  was  the  real  ccmsi- 
deration.  M.  30  Geo.  S.   3  T.  R.  474.] 

[And  other  considerations  may  be  proved  than  those  expressed  in  the 
4eed.    7  Bro.  P.  C.  70.] 

^G  4.)   What  nqt.— If  it  be  too  general,  or  does  not  import 

a  real  consideration. 

But  if  the  consideration  be  too  general,  it  is  not  sufficient;  as,  if  a 
man,  for  divers  good  and  valuable  considerations,  covenants  to  stand 
seised;  no  use  arises.  2  Rol.  786. 1.  35.  R.  1  Co.  176.  a.  Mo.  145. 
R.  2  Co.  15. 

So,  if  the  conaideration  mentioned  does  not  import  quid  pro  quo :  as, 
in  consideration  of  long  acqufiintance,  or  being  school-fellowsj  Sec  PL 
Com.  302.  a.     R.  2  Rol.  783. 1.  35. 

Or,  being  diamber-fellowsy  or  intire  friends.    R.  2  RoL  783.  L  30. 

Jfk  consideration,  that  the  king  is  the  head  of  the  commonwealth, 
hath  the  charge  of  preserving  peace,  repelling  hostilities,  &&  R.  2  Co. 
15.     Semb.  1  And.  141. 

In  consideration  of  love  and  affection  to  him  who  is  not  his  kin. 

Or,  to  his  bastard  or  natural  son.  Co.  L.  123.  a.  R.  2.  RoL  785. 
L  25.  30. 

So,  if  it  be,  in  consideration  that  A.  out  of  the  profits  of  the  lands 
shall  pay  his  debts ;  it  is  not  sufficient  to  raise  an  use  to  A.  for  he  give^ 
nothing.    R.  Mo.  194.     1  Leo.  195. 

Yet  if  a  covenant  be,  in  consideration  of  marriage,  to  A.  and  B.  and 
the  heii*s  of  their  bodies,  &c.  and  afterwards  there  be  a  feofiment  and 
fine  to  the  same  uses ;  though  the  marriage  does  not  take  efiect,  Iftit  B. 
(the  woman)  marries  another,  she  shall  take  a  moiety  for  life ;  for  by  the 
fine,  &c.  the  uses  are  fixed  in  A.  and  B.  R.  Jon.  346.  [Vid&  2  RoL 
795. 1.  5.) 

(G  5.)  If  the  covenantee  be  a  stranger  to  the  consideratiop. 

So,  if  a  man  be  a  stranger  to  the  consideration,  no*use  arises  to  him  ; 
as,  if  a  man,  in  consideration  of  marriage  between  his  son  and  A.  cove- 
nants to  stand  seised  to  the  use  of  them  for  life,  ranainder  to  C,  the 
remainder  is  void.     PL  Com.  307*  b.     2  RoL  784.  L  20. 

If,  for  payment  of  debtsf,  &c.  he  covenants  to  stand  seised  ta  the  use 
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of  Umsdf  fer  life»  and  afterwards  to  A.  for  years;  the  estate  to  A.  is 
¥oid,  if  he  was  not  executor.  R.  2  Rol.  784. 1.  36.  lCo.l54r.a.  lLeo« 
195.     1  And.  260. 

JS,  tot  adfanoemeot  of  his  blood  and  marriage  of  his  bastard,  he  cove- 
nants, &c.  no  use  arises  to  the  bastard ;  for  she  is  ^lia  popuUj  and  a 
itranger.    2  RoL  7S&  1.  25.     1  And.  79.    Vide  Bastard,  (E.) 

I^  fer  advancement  of  his  blood,  name,  and  issue,  he  covenants  to 
atand  seised  to  his  first,  second,  and  other  sons  in  tail,  remainder  to  the 
lung ;  the  remainder  to  the  king  is  void,  for  want  of  a  consideration.  R. 
Mo.  195.  2  Co.  15. 

Ify  in  consideration  of  the  marriage  of  his  son  with  A.  without  saying, 
for  a  settlement  in  his  name  or  blood ;  no  estate  shall  arise  to  himself,  for 
the  fiidier  is  a  stranger  to  this  consideration,  which  was  personal  to  the 
SOB*     1  BrownL  195, 

So,  if  in  consideration  of  natural  affection,  a  man  covenants  to  stand 
seised  to  himself  for  life,  with  power  to  make  leases,  &c.  a  lease  to  a 
stranger  is  void,  for  he  is  not  within  the  consideration,  upon  which  the 
power  was  founded.     R.  2  RoL  260.  L  SO.    2  Cro.  181. 

So,  if  it  be  in  consideration  of  marriage,  with  power  to  make  leases, 
and  the  husband  leases  to  a  stranger;  the  lease  is  void  as  to  the  wife. 
R.  1  Lev.  30. 

So^  if  one  covenantee  be  a  stranger,  and  the  other  v  not,  the  whole 
vests  in  the  other;  as,  if  A.  for  natural  love,  covenants  with  B.  his  bro- 
ther, C.  and  D.,  to  stand  seised  to  the  use  of  the  covenantees  and  their 
hdrs,  in  trust  to  raise  portions  for  his  issue :  the  whole  use  vests  in  B. 
his  brother»  to  whom  the  consideration  extends,  not  to  the  others.  R.  Jon, 
419.   2  Rol.  783. 1. 15. 

Thoutfh  the  limitation  was,  upon  trust  to  raise  portions,  the  estate 
vests,  which  is  not  destroyed  by  the  trust;  but  the  estate  shall  be  sub- 
ject to  the  trust  in  equity.    R.  ^on.  419. 

And  if  the  trust  becomes  impossible  by  the  act  of  God,  the  estate  shall 
be  absolute  in  the  trustee.   Ibid. 

So^  if  in  consideration  of  affection  to  his  wife,  a  man  covenants  to  be 
aeised  to  him  for  life,  afterwards  to  his  wife  for  life,  afterwards  to  such 
as  his  wife  shall  appoint;  the  consideration  does  not  extend  to  a  stranger 
to  whom  the  wife  snail  appoint  it    Semb.  F.  g.  300. 

[If  A.  in  consideration  of  love  and  affection  to  his  wife,  covenants  to 
stand  seised  to  the  use  of  them,  and  the  survivor  for  life,  remainder  fo 
their  issue»  remainder  to  such  person  as  wife  shall  dispose  to;  and  for 
want  of  such  disposition  to  B.,  which  B.  is  nephew  to  A.,  though  not 
named  as  such  in  the  deed,  and  the  wife  after  A.'s  death  without  issue 
conveys  to  D;  D.  has  no  title,  as  being  a  strancer,  and  B.  has  a  title, 
as  being  named  in  the  deed,  he  may  aver  himself  within  the  considera- 
tion.    P.  5  6.  2.  Str.  934.] 

So,  if  a  man,  in  consideration  of  marriage  and  100/.  paid,  cove* 
Hants  to  stand  seised  to  A.,  and  B.  his  intended  wife ;  no  use  arises, 
though  the  money  1^  paid,  if  the  marriage  does  not  take  effect :  and  the 
marriagis  was  the  principal,  and  the  money  only  accessary  to  it.  R. 
Mo.  102. 

So)  if  the  consideration  be  contingent  or  ftiture,  no  use  arises  till 
it  happens:  as,  if  a  man,  in  consideration  of  his  marriage  with  B.^ 
oovoiants  to  stand  seised  to  the  use  of  himself  and  B.,  no  use  arises 
till  the  marriage  takes  effect.    R.  2  Rol.  792. 1. 50.    Vide  Uses^  (K  7.) 
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If  a  man,  in  consideration  that  A.  will  pay  Ins  debts,  &t.  covenants  ti> 
stand  seised  to  the  use  of  A.,  &c.  no  use  arises  till  the  consideration  b^ 
executed.     R.  Mo.  194. 

But  a  contingent  use  shall  arise  by  a  covenant  to  stand  seised,  as  well  as 
by  a  feoffment.     Per  three  J.     Cro.  El.  801. 

So,  if  the  consideration  ceases,  the  use  also  ceases:  as,  if  a  man,  in 
Consideration  of  his  marriage  with  B.,  covenants  to  stand  seised  to  the  nse 
of  him  and  B.,  and  the  marriage  is  solemnized  before  B«  attains  the  age 
of  twelve  years,  who  after  Mtxm  age  disagrees;  the  use  ceases  as  to  jB. 
2  Rpl.  792.  1.  52. 

Soy  if  after  marriage  they  be  divorced.     2  Rol.  792.  L  52. 

[(H)  e^UtctMamouis  cooenantis.l 

[Covenant  to  pay  rm/.-i-If  a  tenant  covenants  to  pay  rent  during  the 
term,  without  any  exception  in  case  of  fire,  he  is  bound  to  pay  it,  though 
the  premises  are  burned  down.  An  exception  of  casualties  by  fire,  intro- 
duced into  his  covenant  to  repair,  will  not  ch'ange  the  case,  since  the  ex- 
ception has  no  relation  to  the  covenant  to  pay  rent*  1  T.  R.  318.  Id. 
312.    Id.  170.     3Anst.687.] 

ITo  repair, — It  seems  that  no  implied  covenant  to  rebuild,  in  the  part 
of  the  landlord,  arises  from  the  exception  in  the  lessee's  covenant  to  re- 
pair, of  casualties  by  fire  and  ten^pest.    6  T.  R.  488.] 

[Under  a  general  covenant  to  repair,  a  lessee  is  bound  to  rebuild  pre- 
mises accidentally  destroyed,  as  by  fire.    6  T.  R.  650.] 

[Under  a  general  covenant  to  repair,  a  tenant  is  not  bound  to  mak^ 
repairs  rendered  necessary  by  the  party  wall  act.  5  Taunt.  90.] 
.  [If 41  lessee  covenant  to  leave  premises  in  repair  at  the  expiration  of  the 
term,  and  also  that  the  lessors  might  direct  the  lessee  to  complete  the 
repair,  by  giving  six  months  notice  in  writing :  these  are  two  distinct 
and-separate  covenants^  the  former  of  which  is  not  qualified  by  the  latter. 
1  Moore,  339.] 

,  {Action  again^  a  tenant  for  breach  of  covenant  in  not  repairing  tlie 
demised  premises.  Plea^  that  the  landlord  did  not  assign  him  materials : 
bad,  for  he  should  have  shewn  that  he  asked.  And  so  a  plea  that  there 
were  none  proper  to  which  he  had  a  right,  is  bad;  for  this  is  putting  the 
issue,  not  upon  the  fact,  but  upon  the  law.  Lofft  43.] 
.  [To  reside* — A  lease  on  condition  that  the  tenant  should  actually 
occupy,  is  determined  by  his  assignees  taking  possession  on  hb  bank^ 
ruptcy.     8  East,  185.] 

{To  pay  taxes* — A  covenant  by  a  tenant  to  pay  all  rates  which  during 
the  term  should  be  assessed  upon  the  premises,  except  the  land-tax, 
means,  except  the  land-tax  which  the  landlord  is  liable  by  law  to  pay ; 
therefore  the  tenant  must  pay  the  additional  taat  occasioned  by  an  im«- 
provement  of  the  premises.     3  T.  R.  377.     Id.  379] 

[A  covenant  by  a  lessee  "  to  pay,  from  time  to  time  dutihg  the  term^ 
the  land-tax,  and  all  other  tiuces,  rates,  assessments,  and  impositions 
whatever,  already  laid,  assessed,  or  imposed  upon  the  premises,"  does 
not  make  him  liable  for  tiie  expence  of  a  party-wall  built  during  tiie  term, 
since  the  covenant  has  reference  to  taxes,  which  this  is  not.  8  T.  R. 
458.*] 

,    FA  tenant  covenants  for  payment  of  80/.  rent,  all  taxes  thereon  being 
to  him  allowed;  and  that  he  would  pay  all  further  or  additional  rates 
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f>n  the  premises  or  additions  made  by  him.  The  landlord  covenants  to 
pay  all  rates  on  the  premises,  or  on  the  tenant,  in  respect  of  the  said 
yearly  rent  of  8O/.9  except  such  further  or  additional  taxes  as  may  be 
assessed  on  the  demised  premises*  Held,  that  the  tenant  must  defray 
all  increase  of  the  old,  as  well  as  any  new  rates,  beyond  the  proportion 
at  which  the  premises  were  then  rated.     16  Ikist,  29.] 

^Increase  of  rent  or  a  penalty. —  Under  a  reservation  of  an  increase  of 
rent  during  the  last  twenty  years  of  the  term,  for  every  acre  of  meadow 
which  during  that  period  the  tenant  should  plough  up,  and  so  in  propor- 
tion for  a  less  time  than  a  year ;  the  rent  is  payable  if  in  any  part  of  that 
period  the  tenant  tills  the  land,  though  originally  broken  up  before,  and 
continues  payable  to  the  end  of  the  term,  though  he  lays  it  down,  agai^ 
in  grass.     3  Taunt.  469.] 

{Fixtures. — A  general  covenant  to  yield  up  all  erections  and  buildings 
made  during  the  term^  includes  those  erected  for  the  purposes  of  trade^ 
and  let  into  the  soil ;  seats  if  placed  on  pattens.     1  Taunt.  19.] 

[AssignmerU.  — A  covenant  not  to  assign,  transfer,  set  over^  or  other- 
wise do,  or  part  away  the  lease  or  premises,  does  not  extend  to  an  under- 
lease.    2  Blk.  766.     3  Wils.  234.] 

[Under  a  proviso  that  all  assignments  of  a  lease  shall  be  void  if  not 
enrolled,  under-leases  are  not  included.    Dougl.  B^^'\ 

[Under  a  proviso  in  a  lease,  that  the  tenant  shall  not  set,  let,  or  as- 
sign over  the  whole  or  any  part  of  the  premises,  the  word  '^  over"  is  an- 
nexed to  the  word  ^^  assign  ;'*  so  that  an  under-lease  is  in  breach  of  die 
proviso.     2  T.  R.  425. 

[Under  a  proviso  in  a  lease,  that  the  tenant  and  his  executors  shall 
not  assign  the  premises,  the  executor  is  restrained.    2  T.  R.  425.] 

[Parting  with  exclusive  possession  of  any  portion  of  the  demised  pre- 
mises, whether  gratuitously  or  for  rent,  is  within  the  proviso  in  a  lease 
against  letting  to  another.     1  M.  &c  S.  297.] 

[A  general  proviso  in  a  lease  against  alienation,  only  extends  to  volun- 
tary assignments ;  if  provision  is  intended  to  be  made  against  alienation 
compulsory  by  act  of  law,  for  example,  under  a  commission  of  bankruptcy 
(which  it  may  be),  a  particular  proviso  expressing  such  intention  must 
be  introduced.     3  M.  &  S.  353.] 

[A.  grants  a  lease  to  B.,  which  contains  a  covenant  that  B.,  his  exe- 
cmtors  or  administrators,  without  mentioning  assigns,  should  not  under- 
let without  the  consent  of  the  lessor.  .  B.  becomes  bankrupt,  and  bis 
assignees  assign  the  premises  to  C.  B.  obtains  his  certificate,  and  C.  re- 
assigns the  premises  to  him,  after  which  he  underlets  them  to  another 
person.  Held,  that  6.  having  been  discharged  at  the  time  of  his  bank- 
ruptcy from  all  covenants  in  the  lease  by  49  G.  5.  c.  121.  s.  19.,  the 
under-letting  by  him,  which  was  in  the  character  of  assignee,  was  no 
forfeiture.     1  Mars.  35a.     5  Taunt.  795.] 

[BenewaL  —  There  is  a  covenant  in  a  lease  for  six^-one  years  that 
''  at  any  time  ¥dthin  one  year  after  the  expiration  of  twenty  years  of 
the  said  term  of  sixty  one  years,  upon  the  request  of  the  lessee,  and 
his  paying  6/.  to  the  lessors^  that  they  would  execute  another  lease 
of  the  said  premises  under  tiie  lessee^  for  and  during  the  further  term 
of  twen^  years,  to  commence  from  and  after  the  expiration  of  the 
aaid  term  of  sixty-one  years,  &c.    And  so  in  like  manner  at  the 
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end  and  expiration  of  every  twenty  years  during  the  said  term  of 
sixty-one  years,  for  the  like  consideration,  and  upon  the  like  request, 
would  execute  anotbei  lease  for  the  further  term  of  twenty  years,  to 
commence  at  and  from  the  expiration  of  the  terms  then  last  before 
granted,"  &c.  Under  this  covenant  the  lessee  must  apply  within  one 
year  after  the  first  twenty  years ;  and  if  he  wishes  for  a  second  renewal, 
then  within  a  year  after  Uie  second  twenty  years,  since  the  intention  ap- 
pears to  be^  that  there  should  always  be  forty  years  between  the  grant 
and  commencement  of  the  additional  term.     1  T.  K.  229.] 

[Valid  or  void. — A  covenant  in  a  lease,  which  describes  a  thing  as 
fiiture,  which  was  past  at  the  time  of  the  execution,  is  inoperative* 

6  Taunt.  548.] 

[Lease  for  twenty-one  years,  in  consideration  of  5/.  85.  for  a  fine,  and 
a  rent  of  62.  8^.,  with  a  proviso' of  distress  if  the  rent  should  be  behind 
fourteen  days.  Covenant  by  the  lessor  at  the  end  of  eighteen  years  or 
before,  at  the  request  of  the  lessee,  to  grant  a  new  lease  for  the  like  term 
of  twen^-one  years,  at  the  like  yearly  rent,  with  all  covenants,  grants, 
and  articles  as  in  that  indenture  contained.  The  covenant  is  satisfied 
by  granting  a  lease  without  the  covenant  jbr  renewal.    8  Smith,  269* 

7  East,  237.] 

WeMna  CQiicnniti0  cabenantv,  aim  in  Mt  of  cotiniant*  Vide  Pleader,  (C  45, 

&c.  —  E  25, 26.  —  2  V  1,  &c.  —  2  W  32.) 

Stfeair  of  totmnitf.    Vide  Release,  (E  4.) 

Vide  also. more  of  title  Covenant,  in  Chancery^  (2  M 16. — 
2X1,  &c.) 


COVERTURE. 

Vide  Abatement,  (E  6.— F  2.  —  H  42.)  —  Pleader,  (2  W  21.) 


COVIN. 

(A)  mh^ti^Mht^ 

(B  1.)  an  act  bg  cobin  ig  boio. 

(B  2.)  So,  a  fraudulent  gift,  &c.  p.  995. 

(B  3.)  And  a  fraudulent  feoffinent,  &c.  — Vide  supra« 

(B20p.  299. 
(B  4.)  What  shall  not  be  fraudulent.  —  Vide  supra, 

•  (B.  2.  J  p,  301. 

m 

(A)  cotifn,  fptat  letiian  be. 

Covin  18  a  secret  contriyarice  between  severAl  to  defraud  and  prejndiott 
another.     Co.  L.  857.  a.   9  Co.  I10» 

So,  fraud  may  be  committed  by  one  onlyi    dCo.  110.  b. 

(Bl.)an 


An  act  by  covin  is  void.  39S 

(B  1.)  an  act  bs  cotun  iff  toid. 

The  law  abhors  covin ;  and,  therefore  every  covinous  act  shall  be 
iroid* 

So,  a  lawfiil  and  rightful  act,  if  it  be  done  by  covin^  shall  be  void : 
as,  if  a  wife,  aftes  the  death  of  her  husband,  be  of  covin  with  6.  to 
disseise  the  tenant,  and  endow  her :  the  tenant  shall  avoid  the  dower. 
Co.  L.  367.  b. 

If  tenant  for  life  makes  a  surrender  of  his  estate^  to  defraud  his 
iireditors,  it  shall  be  void.    Vide  Hale  in  1  Vent.  257. 

(B  2.)  So,  a  fraudulent  gifl,  &c. 

By  the  st  S0»  Ed.  S.  6.  because  divers  ffive  their  chattels  by  collusion, 
and  then  flee  to  places  privileged,  till  theur  creditors  compound,  it  waa 
enacted,  that  if  such  gift  be  found  to  be  made  by  coHusion,  the  creditor 
shall  have  execution  m  the  chattels,  as  ifno  jrifthad  been  made. 

And  by  thest.  8  H.  7«  4*  deeds  of  gift  of  goods  and  chattels  to  de- 
fiand  crraitors,  made  on  trust,  &c.  shdl  be  void. 

So,  by  the  st.  13  EL  5.  every  gift,  grant,  bargain,  &c.  of  goods 
and  chattels,  or  any  profit  out  of  them,  and  every  bond,  judgment,  and 
execution  made  of  intent  to  defraud  creditors  or  others  of  their  just 
actions,  debts,  damages,  forfeitures,  heriots,  mortuaries,  &c.  shall  be 
void  agunst  the  person  so  deftauded^  his  heirs,  executors^  or  admiAis* 
tntors,  Stc* 

And,  if  any  party  or  privy  to  such  fraudulent  gift,  grant,  &c.  put  in 
ure,  or  avow,  &c.  the  same  as  true,  and  done  bcnd^fide^  and  on  good 
consideration,  he  shall  forfeit  the  whole  value  of  such  ffoods,  bond,  &c. 
a  moiety  to  the  queen,  a  moiety  to  the  party  aggrieved. 

Provided,  not  to  avoid  any  interest  in  goods,  chattels,  &c.  conveyed, 
&c  on  good  consideration  and  bond  fide  to  any  person,  not  having  at 
the  time  of  such  conveyance  notice  of  sach  covin. 

A  fraudulent  gift,  or  grant  of  goods  and  chattels,  was  void  by  the 
common  law.    Dy.  295.  a. 

"And,  therefore,  if  it  was  made  after  judgment  to  defraud  the  execu- 
tion, it  was  not  a  trespass  in  the  officer,  or  creditor,  who  took  them  in 
execttticm,    Dy.  295.  a. 

Yet,  a  fraudulent  deed  was  not  void  by  the  OMnmon  law  agmnst  him, 
who  had  a  younger  title.     R.  3  Co.  83.  a. 

But  now,  without  question,  evety  gift,  grant,  &c  being  fraudulent, 
shall  be  void  as  to  creditors,  Suv  whether  they  daim  by  a  younger,  or 
by  an  elder  title. 

As,  if  a  man,  being  in  debt,  conveys  his  goods  to  another,  and  takea 
the  profits.    Dy.  295. 

If  a  man  before  his  death  barMins  and  sells  aH  his  horses  to  an- 
other, without  a  consideration,  to  defraud  the  lord  d  bis  heriot.  Dy. 
S51.  b. 

If  a  man,  indicted  for  recusancy,  conveys  his  leases  and  goods  to 
others,  upon  feigned  considerations,  to  defeat  the  king  of  his  forfeiture, 
and  then  flies  oversea.    R.  S  Co.  82.  a. 

And  the  word,  forfeiture,  in  st.  IS  El.  5.  shall  be  extended  to  every 
thing  wh|ch  may  be  forfeited  to  the  king,  or  to  a  subject.  R.  3  Co. 
82.  b. 
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If  A.  makes  a  feoflfment  to  avoid  a  formedon,  &c.  against  hiin^  and 
then  pleads  non-tenure.     R.  C^o.  £1.  2SS. 

And  a  deed  has  the  ensigns  and  marks  of  frauds  if  it  be  comprised  in 
general  terms :  aS|  if  he  gi'ants  all  his  goods  and  chattels  genendly  with- 
out exception^     R.  3  Co.  8L  a. 

If  it  be  made  in  a  secret  and  clandestine  manner*  R.  3  Co.  81*  a. 
6  Co.  72.  a. 

If  it  be  pending  anaction^  indictment,  &c.    3  Co.  81.  a. 

If  it  be  accompanied  with  unusual  clauses :  as>  if  the  deed  expresses 
that  it  was  made  honestly  and  bon&Jidey  &c.     Ibid. 

Or,  has  the  colour  of  payment  of  debts :  when  none  were  paid^  and 
the  possession  continues  widi  the  bargainor.    6  Co.  72.  a. 

So,  if  it  be  upon  an  express  trust.    3  Co.  81*  b. 

Or,  if  a  trust  be  implied :  as,  if  after  the  gift,  bargain,  &c.  the 
vendor  continues  in  possession,  and  takes  the  profits,  &c     3  po.  8 1 .  a. 

If  the  grant  be  without  any  consideration.  -  3  Co«  81.  b. 

If  the  grunt  be  for  affection,  or  in  consideration  of  blood,  or  n^ure* 
Ibid. 

Or,  to  a  son,  cousin,  or  other  relation.    Ibid. 

If  a  bargain,  &c.  of  goods  be  attended  with  marks  of  fraud,  it  shall 
be  void,  though  it  was  made  upon  good  and  valuable  consideration :  aa, 
if  A.  conveys  all  his  goods  and  chattels  to  a  real  creditor  for  satisfaction 
of  his  debt,  and  afterwards  continues  in  possession,  &c  R.  3  Cb.  80.  b^ 
[2  T.  R.  687.] 

[So,  the  purchase  of  a  debtor's  goods,  with  the  knowledge  of  a^se-* 
questration  by  chancery,  or  of  a  juogment  and  execution,  though  for  a 
valuable  consideration,  is  void.     Cowp.  434.] 

[If  the  vendee  continue  in  possession,  and  appear  as  the  visible  owner, 
this  is  evidence  of  fraud.    Ibid.] 

[So,  is  the  circumstance  of  a  man's  being  indebted  at  the  time  of  his 
making  a  voluntary  conveyance.    Ibid.] 

[But these  are  not  conclusive;  the  question  may  still  remain,  whether 
the  conveyance  was  hon&  Jidef     Cowp.  432.] 

So,  if  A*  indebted  to  several  persons,  conveys  all  his  goods  to  one 
in  satisfaction  of  his  debt,  upon  agreement,  that  he  will  deal  favourably 
with  him ;  for  though  it  be  a  good  consideration,  it  is  not  bonA  ^fide. 
R.  3  Co.  81.  a. 

If  a  man  be  party  or  privy  to  a  fraudulent  grant,  &c.  an  information 
lies  agatnst  him  upon  the  st.  13  £1.  5.  « 3  Co.  80.  b. 

Or,  an  action  of  debt  for  so  much  as  is  the  value  of  the  goods,  by  qui 
iantf  &c.    Dy.  351.  b. 

And,  if.  to  defraud  of  an  heriot,  &c.  a  fraudulent  deed  be  made  of 
twenty  horses ;  an  action  lies  for  so  much  as  Was  the  value  of  all .  the 
horses  contained  in  the  grant.     Per  two  J.  Manw.  cont.  Dv.  351.  b. 

If  a  fraudulent  gift,  grant,  &c.  be  made,  it  shall  be  ab^lutely  void  as 
to  creditors. 
'  But,  it  is  not  void  as  to  the  party,  his  executor^  or  administratcnr: 
and  therefore,  the  administrator,  to  covenant  for  delivery  of  goods  sold 
by  fraud  to  B.  and  covenanted  to  be  delivered  at  the  death  of  the  cove* 
nantor,  cannot  plead  the  st.  13  £1.  5.  and  that  the  sale  was  to  defraud 
creditors.     R.  Yel.  196,  7*     2  Cro.  271. 

But 


An  act, by  covin  is,  void^  ^7 

But  a  gift,  bargain,  &c  shall  not  be  fraudulent,  if  it  he  made  band 
JUe  and  upon  valuable  consideration,  ^de  post^  (B  4.) 
,  [That  the  penalty  of  the  st.  18  Eliz.  c.  5.  against  fraudulent  gifts^  &c. 
may  be  incurred,  it  is  necessary  that  the  creditor  be  actually  defrauded 
of  payment  of  his  debt,  which  he  cannot  be  said  to  have  been,  where, 
having  a  lien  upon  the  property,  as  under  a  distress  or  otherwise,  he 
voluntarily  relinquishes  it  to  the  defendant,  insisting  on  his  (fraudulent) 
claim.    4  East,  l.J 

[That  a  judgment,  &c.  may  be  avoided,  and  a  penalty  incurred  under 
St.  13  Eliz.  c  5.  not  alone  must  the  creditor  have  been  prevented  sa- 
tisfying hb  demand;  the  judgment,  &c.  must  have  been  obtained  ori« 
ginally  from  the  motive  of  preventing  him,  and  semble,  from  that  alone. 

4  East,  1.]  • 

I]Semble,  that  the  st.  18  Eliz.  c.  5.  extends  to  the  nfaking  penal  not 
y  the  giving  of  bonds,  but  likewise  of  all  the  other  securities  therein 
mentioned,  under  the  circumstances  therein  described.    4  East,  1. 

[Semble,  that  a  fraudulent  assignment  within  the  meaning  of  the  st. 
13  Eliz.  c.  5.  is,  what  in  reality  is  none  at  all ;  a  mere  formal  transfer 
executed,  not  to  give  the  alienee  the  property,  but  only  to  induce  a  be- 
lief that  it  is  vested  in  him;  that  he  may  hold  it  in  trust  for  the  debtor. 
3  M.  &  S.  375.  In  all  cases,  however,  the  question  of  fraud  must  be 
decided  by  reference  to  the  motives  of  the  party  making  the  deed  or 
ass^ment.  8  T.  R.  521.  A  secret  transfer  is  always  a  badge  of  fraud. 
JLoffi.  782.] 

[A  debtor,  unless  prohibited  by  the  bankrupt  laws,  may,  from  what- 
ever motive  (see,  however,  5  T.  R.  420,  where  die  rule  has  this  limita-^ 
lion,  *^  unless  he  exhausts  his  whole  estate ;"  but  the  spirit  of  the  deci- 
sions is  against  this  limitation),  prefer  by  assignment  or  payment,  one 
creditor  or  particular  creditors,  if  he  does  so  in  payment  of  his  or  their 
just  demands,  and  not  as  a  mere  cloak  to  secure  the  property  to  himself. 

5  T.  R.235,  420.] 

[And  what  he  may  do  directly,  may  be  done  through  the  intervention 
of  a  trustee.     8  T.  R.  521.] 

[The  pendency  of  another  creditor's  suit  is  immaterial;  and  since  the 
motive  is  so  likewise,  (vide  supi'a,  B.  1.)  the  transaction  is  valid,  though 
done  to  defeat  that  creditor's  claim.    8  M.  &  S*  875.] 

[A  conveyance  of  land  by  a  trader,  in  trust  to  sell  and  pay  an  urgent 
creditor,  with  a  further  trust  t  opay  debts  to  relatives  not  passing  in  con- 
templation of  bankruptcy,  though  an  act  of  bankruptcy  is  valid,  at  least 
ao  far  as  concerns  the  creditor.     3  Taunt.  281.] 

[An  assignment  by  a  debtor  of  his  whole  estate  in  trust  for  all  his 
cr^itors,  in  certain  proportions,  is  valid.    5  T.  R.  580.] 

[That  an  assignment  by  joint  traders  of  all  their  efiects  may  be  valid ; 
the  concurrence  of  all  their  creditors,  as  well  separate  as  joint,  is  re- 
quisite ;  since,  though  all  the  joint  creditors  concur,  yet  if  any  separate 
creditor  of  one  refuse  the  assignment  is  void,  quoaa  that  one  share> 
and  if  by  deed  is,  as  to  him,  an  act  of  bankruptcy*    8  T.  R.  140.] 

[A  debtor  is  sued  by  his  creditor,  and  pending  the  suit,  executes  an 
assignment  of  his  eiSects  to  trustees,  for  the  benefit  of  all  his  creditors, 
who  take  possession*  Hdd,  that  he  was  entitled  so  to  do^  although 
the  fact  of  the  assignment  was  unknown  to,  and  therefore  unacquiesced 
in  by  any  of  the  creditors  at  the  time.    The  act  Itsdf  being  laudable^ 

»  that 
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that  determined  its  nature:  dnd  the  motire  was  immaterial.    SM-^ 
&S.  S710 

[An  assignment  (3  M.  &  S.  371.)  or  a  warrant  of  attomqr  to  confess 
a  judgment  given  to  a  trustee  for  an  equal  distribution  of  the  party's 
estate  amongst  all  his  creditors,  is  valid,  if  bond  Jldcj  though  the  demand 
of  a  particular  creditor  who  is  suinghim  may  be  thereby  defeated^  ex- 
cept for  a  proportionable  part.     4  East,  1. 

[Replication  to  a  plea  in  bar  to  an  extent  in  aid^  that  defendant  was 
trustee  under  a  prior  deed  of  assignment  for  the  general  benefit  of  all 
the  insolvent's  creditors ;  that  the  prosecutor  of  the  extent  was  indebted 
to  the  crown  before  and  at  the  time  of  executing  the  deed ;  that  the  in- 
solvent then  carried  on  trade,  and  was  not  then  sdsed  of  lands,  &c. : 
that  the  insolvent  was  then  indebted  to  the  prosecutor,  and  that  the  pro- 
secutor had  not  executed  the  assignment ;  held  bad- on  general  demurrer* 
S  Price,  6.  Such  assignment  is  not  fraudulent  against  such  a  creditor, 
unless  diere  has  been  a  commission  of  bankrupt  sued  out.  Ibid.  Nor 
can  such  a  deed  be  avoided  by  the  effect  of  an  extent ;  as  it  may  by  a 
commission  of  bankrupt.    3  Price,  6-] 

[Permitting  the  former  proprietor  to  continue  in  possession,  does  not 
avoid  a  sale  of  ffoods  maoe  bond  fide^  and  in  the  common  course  of 
dealing.  2  B.  k  P.  59.  4>  Taunt  823 ;  at  least  where  the  sale  is  no* 
torious  to  the  neighhourhood,  and  the  permission  is  given  to  accom- 
modate the  vendor.     1  M.  &  S.  251.    4  M.  Kc  S.  248.] 

[If  after  a  sale  of  personal  property  for  valuable  consideration,  the 
vendor  remain  in  possession,  and  such  possession  be  inconsistent  with  the 
terms  of  the  contract  of  sale^  the  sale  is  void  as  to  creditors ;  as,  where 
the  sale  is  absolute.  Secus  where  the  possession  is  consistent  with  the 
eontract.  5T.  R.  420.  7T.  R.  67.  As  where  the  sale  is  conditional, 
and  possession  is  not  to  be  taken  until  after  a  time,  or  the  happening  of 
an  event;  if  the  sale  is  by  writing,  any  verbal  agreement  collateral  there- 
to, that  possession  shall  not  be  taken  inmiediately,  is  of  no  av«l,  since 
by  law  it  forms  no  part  of  the  contract.     2  T.  R.  587.] 

[A  bill  of  sale,  though  unaccompanied  with  possession.  Is  valid  against 
a  creditor  who  was  pnvy  and  assenting  thereto.     1  Taunt.  381.] 

[Where  on  a  sale  of  property  possession  is  taken,  so  far  as  the  nature 
of  the  subject  matter^  the  circumstances  of  the  case,  and  the  relative 
situation  of  the  parties  admit,  the  sale  is  neither  fraudulent  quoad 
creditors,  nor  will  the  property  pass  under  the  vendor's  bankruptcy. 
7  T.  R.  67.] 

[A.,  a  fanner,  executes  a  bill  of  sale  on  the  26th  of  September  of  all 
his  property  absolutely  to  B.,  for  a  debt  of  600/.  B.  puts  his  son  in  pos- 
session, A.  continuing  to  reside  on  the  premises,  and  to  conduct  the 
farm.  On  the  dOth  November  the  sheriff  takes  the  stock,  com,  &c.  in 
execution,  at  the  suit  of  C.  against  A.;  after  satisf^ng  the  execution, 
enough  remains  to  cover  the  600/.  due  to  B.  Held,  Uiat  the  jury,  al* 
lowing  for  the  fluctuation  of  the  market,  were  warranted  in  finding  that 
^  the  goods,  at  the  time  of  executing  the  bill  of  sale,  were  not  worth  more 
"  than  the  600/.;  and  therefore  that  the  bill  of  sale  was  made  bond  fide^ 
and  that  A.  was  entitled  to  recover  to  the  amount  of  600/.  in  an  action' 
of  trover  against  the  sheriff.    2  Mars.  427.    7  Taunt.  149.] 

[The  property  and  goods  of  A.  being  in  possession  of  the  sherifl^  un-* 
der  a  writ  x>f  si. /a. ;  he  executed  a  dera  of  assignment  to  B.  for  a  valu- 
able 
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able  consideratioiif  on  which  the  execution  was  withdrawn.  B»  super- 
intended the  management  of  the  properly^  but  allowed  A.  to  continue  in 
possession.  The  same  property  was  sdsed  under  a  subsequent  execu- 
tion at  the  suit  of  C.  Hdd,  that  such  pr(»>«rty  was  protected  by  the 
assignment  to  B.»  although  A.  had  continued  in  the  visible  possession. 
1  Moore,  189.] 

[A.  being  indebted  by  settlement  before  marriage,  in  consideration  of 
the  marriage  and  of  10,000^  his  wife's  portion,  whidi  was  supposed  to 
be  more  than  the  amount  of  his  debts  at  that  time^  conveys  sJl  his  real 
estate^  and  likewise  his  housdiold  goods  (his  real  estate  alone  not  being 
thought  an  adequate  settlement),  in  trust  for  himself  for  life,  remainder 
to  his  wife  for  life,  remainder  to  his' first  and  other  sons,  in  strict  settle- 
ment. The  lady  being  a  ward  of  chancery,  the  settlement  was  approved 
of  by  the  master,  and  the  goods  enumerated  in  a  schedule.  A*  after  the 
marriage  continued  in  possession  of  the  goods ;  after  which  a  creditor, 
at  the  time  of  the  settlement,  having  obtained  judgment,  took  them  in 
execution.  Held,  that  the  settlement  was  good  a^nst  creditors ;  but 
had  A.  let  the  house  ready  furnished^  the  creditor  during  A.'s  life  wouM 
have  been  entitled  to  a  portion  of  the  rent.     Cowp.  432.] 

[There  is  a  deed  of  separation  between  huslNUid  and  wife,  whereby 
the  husband  conveys  to  trustees  all  his  debts  and  efiectB,  the  gnsater  por* 
tion  of  which  werobrought  to  Mm  by  the  wife,  in  consideration  of  the 
sum  of  200/.  (which  bore  but  a  small  proportion  to  their  value),  to  be 
paid  to  him  by  one  <rf'thetru8tee%  in  trust  to  sell,  reimburse  the  trustee 
the  sum  advanced,  pay  the  husband's  debts,  which  the  trustees  should 
consider  justly  due,  and  hold  the  residue  for  the  wife.  Held,  that  the 
motives  of  the  transaction  being  bon&flde^  the  assignment  was  valid 
against  creditors.    8  T.  K.  521.] 

[A.,  deposits  goods  with  B.  for  sale,  and  then  assigns  his  property  te 
trustees  for  his  creditors ;  the  trustees,  at  B.'s  request,  pny  the  duties  on 
the  goods,  which  when  sold  do  not  produce  sufficient  to  produce  them. 
Held,  that  the  trustees  are  entitled  to  recover  the  money  advanced  by 
them,  together  with  the  proceeds  of  the  goods,  though  A.  had,  before  the 
assignment,  .acreed  that  they  should  go  in  liquidation  of  a  claim  which 
B.  had  upon  him.     1  Mars.  ISO.     5  Taunt.  446. 

[The  several  trust  deeds  of  the  <qpera-house  and  goods  therein  held 
fraudulent  and  void,  as  against  creditors  taking  the  goods  in  executiooA 
5  Taunt  212.] 

(Bd.)  And  a  fraudulent  feoffinent,  &c.— Vide  supra,  (B2.) 

.  So,,  by  the  st.  50  Ed.  S.  qmd  vide  anie,  (B  2.)  a  feoflBment  found  to  be 
by  collusion  to  avoid  execution^  shall  be  void. 

And  by  the  st  18  El.  5.  evexy  feoffinent,  grant,  conveyance^  &c.  of 
lands  or  tenements,  or  any  profit  or  charge  out  of  them,  as  of  rent,  com- 
mon, &c.  made  to  de&aud  creditors,  or  others,  of  their  just  action% 
suits,  debts,  damages,  penalties^  forfdtures,  heriots,  mortuarieSf  reliefi,^ 
shall  be  void  as  to  all  persons  who  might  so  be  denuded,  their  hdrs^ 
successors,  executors,  administrators,  or  assigns. 

So^  by  the  st.  27  £1.  4.  every  conveyance,  grant,  charge^  estate  in- 
cumbrance, or  limitation  of  use,  of  or  out  of  lands  or  tenemoits,  made 
to  defraud  any  who*  hath  or  shall  purchase  in  fee  for  lives,  or  years,  the 
same  lands,  or  any  part  of  them^  or  any  renV  &c«  out  of  themi  shall  as 

to 
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to  such  purchaser  for  money  or  other  good  consideratioDy  and  all 
ing  by,  from,  or  under  him,  be  void. 

And  every  conveyance,  &c.  with  anv  clause  of  revocation,  &c  shall 
be  void  as  to  any,  who  shall  after  purchase  for  money  or  other  good  con- 
sideration, (die  first  conveyance  not  revoked),  and  all  claiming  by,  from^ 
or  under  them. 

AQd  any  par^  or  privy  to  such  fraudulent  conveyance,  who  puts  the 
same  in  ure,  as  true  and  made  bondjldeox  on  good  consideration,  to  the 
prejudice  of  such  purchaser^  shall  forfeit  one  year's  value  of  such  lands ; 
a  moietv  to  the  queen,  a  moiety  to  the  party  grieved. 

Provided  not  to  extend  to  any  conveyance^  charge,  &c.  made  on  good 
consideration,  and  bond  fide. 

And  therefore,  every  feofiment,  &c.  made  to  defraud  creditors,  &c. 
shall  be  void.     Vide  Fraudulent  Gift,  &c.  ante,  (B.  2.) 

So,  every  conveyance,  &c.  to  defraud  a  purchaser,  is  void  as  to  him^ 
&c — Who  shall  be  a  purchaser,  vide  in  Chancery,  (4 1 2.) 

So,  if  tenant  for  life  commits  a  forfeiture,  to  the  intent  that  the  re- 
versioner shall  enter ;  a  purchaser  shall  avoid  it,  as  well  as  a  convey- 
ance.    Per  Hale,  1  Vent.  257* 

Every  voluntary  conveyance  primd  facie  shall  be  fraudulent  as  to  a 
purchaser.  Adm.  1  Sid.  133.  1  Vent.  194.  R.  Ca.  Ch.  100.  217* 
Per  Hale,  2  Lev.  147. 

Though  it  be  for  advancement  of  his  blood,  fof  natural  affection,  &c. 

Though  it  be  in  consideration  of  a  marriage  had,  where  there  was 
no  precedent  agreement  for  it.  Ca.  Ch.  99.  Vide  infra.  Vide  post, 
<B4.) 

So^  a  secret  lease,  &c.  shall  be  fraudulent.     6  Co.  72. 
.  So,  a  conveyance  upon  colour  of  a  good  consideration,  is  fraudulent, 
where  it  is  only  colourable :  as,  if  a  man  assigns  a  lease  to  an  infant  for 
payment  of  debts,  which  are  not  paid.     R.  6  Co.  72. 

If  he  conveys  to  his  daughter,  &c.  for  her  provision  in  marriage,  and 
she  does  not  marry.     R.  1  Sid.  133. 

Or,  conveys  to  trustees  to  the  use  of  himself  for  life,  with  power  to 
tnake  a  mortgage,  and  then  in  trust  to  sell  for  payment  of  his  debts 
R.  2  Yer.  510. 

If  tenant  in  tail  conveys  to  trustees  by  fine  upon  trust  to  pay  debts^ 
with  power  to  make  leases  with  rent  or  without  rent,  for  any  time,  and 
afterwards  continues  in  possession ;  for  the  power  of  leasing,  and  the 
continuance  in  possession,  are  marks  of  fraud.     R.  2  Lev.  147* 

So,  if  there  was  an  agreement  before  marriage  to  make  a  settlement, 
and  he  after  marriage  makes  a  setdement  for  other  purposes.  R. 
2  Lev.  147. 

If  the  agreement  was  only  for  a  jointure  to  the  wife,  and  the  settle- 
ment goes  to  the  issue  of  die  marriage,  it  will  be  fraudulent  for  so  much. 
1  Ver.  286, 6. 

If  the  agreement  was  upon  the  marriage  of  B.  his  son,  and  aft;er  a  li- 
mitation toB.for  life,he  limits  in  remainder  to  another  son;  the  remainder 
will  be  fraudulent  as  to  a  purchaser.    .R.  Lane,  22. 

[But  if  A.  seised  in  fee  has  a  mother  who  has  annuity  issuing  out  of 
the  whole  lands,  and  two  brothers  B.  and  C,  and  the  mother  previous 
to  A.'s  marriage  consents  to  part  with  her  security  on  the  whole  landsi 
and  to  take  it  on  part  of  the  lands^  iind  A.  and  mother  join  in  fine,  and 

then 
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tlien  in  consideration  of  said  grant  and  release^  and  of  marriage  and 
portion,  conveys  ta  trustees  to  pay  annuity  out  of  part^  then  the  whole 
lands  to  the  use  of  A.  for  life,  remainder  to  preserve,  &c«  remainder  to 
first  and  other  sons,  ^  remainder  to'B.  and  C.  successively  in  tail-male, 
remainder  to  the  daughters  of  A.,  remainder  to  A.  in  fee ;  die  modier's 
consent  to  change  her  security  is  a  good  consideration  for  A.  to  make 
this  setdement  on  B.  and  C.     M.  8  6.  3.     2  Wils.  356.] 

So,  a  conveyance  with  a  clause  of  revocation  will  be  fraudulent  as  to  a 
purchaseTi  though  the  power  of  revocation  be  future,  viz.  after  the  death 
of  B.,  &c.  and  the  statute  speaks  only  of  a  present  power*  R.  S  Co.  82.  b. 
Mo.  618.     Bridg.2S. 

So,  if  the  power  of  revocation  is  to  be  exercised  with  the  assent  of 
another.     3  Co.  82.  b.     Bridff.  23. 

Or,  to  be  executed  by  another. 

So,  if  the  power  be  reserved  by  the  recbverer,  and  not  by  him  to 
whose  use  the  recovery  was.     R.  Mo.  616. 

So,  a  conveyance,  with  a  power  of  revocation,  will  be  fraudulent, 
though  made  in  consideration  of  marriage,  &c.     Liane,  22. 

So,  it.  will  be  void  as  to  the  conusee  of  a  statute^  or  any  who  has  a 
charge  out  of  or  upon  the  land,  as  well  as  to  a  purchaser,  or  grantee^  &c« 
of  the  land  itself.     R.  Bridg.  22. 

So,  if  a  conveyance  be  with  a  clause  of  revocation,  and  afterwards  the 
power  be  extinguished  by  fine^  feoffment,  &c.  to  the  intent  to  defraud  a 
purchaser;  the  fine,  feomnent,  &c.  shall  be  void  as  to  him,  for  a  convey- 
ance with  a  power  of  revocation  is  in  the  same  degree  as  a  conveyance 
by  fraud.     R.  3  Co.  83.  a.     Mo.  618. 

If  a  father  makes  a  fraudulent  lease^  8cc.  and  the  son  sells  the  estate, 
the  purchaser  shall  avoid  it.     R.  6  Co.  72.  b. 

Though  the  son  did  not  know  of  the  fraudulent  conveyance.  6  Co. 
72.  b. 

A  fraudulent  conveyance  shall  be  void  as  to  a  purchaser,  though  he 
had  notice  of  it  before  his  purchase.     R.  5  Co.  60.  b.    D.  2  Lev.  105. 

(B  4.)  What  shall  not  be  fraudulent  —  Vide  supra,  (B  2.) 

But  a  conveyance  shall  not  be  fraudulent,  if  it  be  made  upon  good 
consideration,  though  it  was  concealed  or  secretly  made.  R.  2  Cro.  158. 
455.     R.  1  Vent.  194. 

So,  if  it  was  concealed  in  the  time  of  the  civil  war,  for  fear  of  a  seques- 
tration.    R.  1  Sid.  134. 

So,  a  lease  made  by  him  who  has  a  power  of  revocation  shall  not  be 
fraudulent,  though  there  be  no  consideration,  except  the  rent  reserved. 
R.  2  Cro.  181. 

So,  a  conveyance  upon  a  good  consideration  is  not  fraudulent,  though 
it  was  not  for  money :  as,  if  it  be  upon  consideration  of  a  marriage  to  be 
had.     [Vide  Cowp.  705. 708.] 

SOf  UT  it  be  made  after  marriage,  in  pursuance  of  articles,  8cc.  before 
marriage.     R.  2  Cro.  158. 455.    R.  1  Vent  194.    Vide  ante,  (B  3.) 

Or,  in  pursuance  of  an  agreement  by  parol  before  marriage.  2  Cro. 
158.  455.    1  Vent.  194. 

Though  it  be  provided  that  it  shall  be  void  upon  settlement  of  another 
jointure  on  his  wife,  and  so  in  some  sort  is  determinable  at  bis  pleasure. 
R.  2.  Cro.  455. 

Or, 
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Or,  if  it  be  with  a  clause  of  revocation,  with  the  consent  of  four  tms-* 
tees  for  the  wife ;  for  the  settlement  being  upon  good  consideration,  and 
not  determinable  at  his  pleasure,  or  of  any  in  trust  fw  him,  is  good  R. 
2  Jon.  94.   . 

So,  if  husband  and  wife  join  in  the  alienation  of  land,  limited  to  them 
and  the  heirs  of  dieir  bodies  by  marriage  settlement,  and  the  same  day 
the  husband  settles  lands  of  greater  value  to  the  same  uses ;  the  second 
settlement  is  not  fraudulent  as  to  a  purchaser  of  the  same  land,  though 
it  does  not  appear  to  be  pursuant  to  the  marriage  agreement;  for  it  shall 
be  intended  the  wife  would  not  otherwise  have  joined  in  the  alienation  of 
her  jointure.     R.  2  Lev.  71- 

So,  if  the  husband,  upon  such  alienation,  undertakes  to  give  tothe 
wife  at  his  death  400/.  and  afterwards  gives  an  obligation  to  such  intent. 
R.  2  Lev.  148. 

So,  a  settlement  upon  marriace,  with  a  proviso  to  charge  land  with 
2,000/.  is  not  void  as  to  a  purchaser,  though  it  was  voluntary  as  to  such 
proviso.     R.  1  Lev.  151. 

So,  ifaconv^ance,  in  its  commencement  voluntary  or  covinous,  be- 
comes afterwards  settled  upon  a  good  consideration,  it  shall  not  be 
avoided  as  fttiudulent  by  a  subsequent  purchaser :  as,  if  a  man  conveys 
to  his  daughter,  as  a  provision  for  her  when  she  shall  marry,  and  upon 
prospect  of  this  settlement  she  marries,  and  then  the  father  sells  for  a 
valuable  consideration;  the  purchaser  shall  not  avoid  the  setdement 
upon  the  daughter.     R.  1  Sid.  198,  4. 

So,  if  a  man  makes  a  covinous  settlement  upon  his  son,  who  sells  for  a 
valuable  consideration,  and  afterwards  the  father  sells  to  another  for 
money,  his  purchaser  shall  not  avoid  the  setdement  by  the  son.  R. 
1  Sid.  194. 

So,  if  a  voluntary  lease  be  assigned  for  a  valuable  consideration,  the 
purchaser  of  the  inheritance  after  the  assignment  shall  not  avoid  it.  R. 
8  Lev.  888.     Skm.  423. 

'  So,  a  voluntary  setdement  by  a  &ther,  shall  not  be  avoided  by  a 
purchaser  from  the  son.     1  Ver.  46. 

So^  if  the  consideration  extends  only  to  an  estate-tail ;  a  remainder 
afterwards,  though  without  good  consideration,  is  not  fraudulent ;  for 
a  remainder  after  an  estate  which  may  be  perpetual^  shall  not  be  sup- 
posed made  for  defrauding  creditors.     R.  2.  Lev.  105. 

So,  a  settlement  aft;er  marriage,  in  consideration  of  the  wife's  join- 
ing in  the  alienation  of  her  jointure,  shall  .not  be  fraudulent  as  to  the 
issue,  though  the  husband  might  have  barred  them  without  his  wife. 
R.  2  Lev.  71. 

So,  a  voluntary  conveyance  shall  not  be  taken  to  be  fraudulent,  as 
to  a  purchaser  upon  a  consideration  of  nature,  or  blood,  &a  for  the 
words  in  the  st  27  El.  for  money  or  other  good  consideration,  are  tanta- 
mount to  the  words,  or  other  viduable  consideration.     R.  8  Co.  83. 

And  therefore,  if  a  man  for  advancement  of  his  heirs  male  to  be 
begotten  upon  the  body  of  his  wife,  covenants  to  levy  a  fine  to  the 
use  of  himself  for  life,  and  afliefwards  to  his  eldest  issue  male  upon 
Uie  body,  &c.  and  afterwards,  to  defeat  that  covenant,  makes  a  frau- 
dulent lease,  and  then  levies  the  fine ;  though  the  eldest  issue  be  a 
purchaser  bond^fidcf  he  shall  not  avoid  the  lease.  R.  8  Co.  83.  b. 
Cro.  El.  444. 

Or, 
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Or,  covenants  to  stand  sciised  to  the  use  of  his  son,  nephew,  &c.  R. 
Mo.  602. 

So,  if  a  man  makes  a  settlement  after  marriaize  upon  his  wife  for  her 
jointure,  without  a  precedent  agreement,  the  wire  shall  not  avoid  a  frau- 
dulent conveyance  made  before.     R.  Cro.  El.  445. 

So,  if  a  lease  be  made  bondjide^  but  without  a  fine  given,  or  Vent  re- 
served, the  lessee  shall  not  avoid  a  fraudulent  conveyance  made  before. 
R.  S  Co.  83.  a. 

So,  if  a  man,  by  imposition  of  the  vendee,  sells  to  him  at  an  under- 
value, he  shall  not  avoid  a  voluntary  settlement  made  by  the  vendor 
before  by  advice  of  friends :  for  the  statute  does  not  extend  to  a  pur- 
chaser by  indirect  means.     3  Co.  83.  b.     Cro.  El.  445. 

So,  if  a  purchaser  upon  consideration  of  nature  or  blood,  afterwards 
sells  upon  a  valuable  consideration,  the  vendee  shall  not  avoid  a  volun  • 
tary  setdement  made  prior  to  the  settlement  on  his  vendor.  R.  Mo.  602. 
R«  Ray.  ^5. 

Vide  Fbaud,  in  title  Chahcert,  (3  F  1,  2 S  M  1,  &c.  —  3  N  1.  — 

4D  3.  — 4H4.  — 4  L  1.— 40  2.) 


COUNCIL. 

1Riiia'0  cotqidl*    Vide  Rot,  (E  1,  &c.) 

9uitiUttt  of  f^(  ciimciL    Vide  Rot,  (E  2.) 

IMft  csuadl^ .  Vide  Roy,  (E  2,  &c.)  —  Parliament,  (L  30.) 

Commott  coimdi.    Vide  Franchises,  (F  25.)  —  London,  (F). 
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(B  1. — C  2.)  —  Action  upon  the  Case  for  a  Nusancb,  (E  1.)  — 
Action  upon  the  Case  upon  Trover,  (G  1,  &c.)  —  Amendment, 
(L  1,2.)— Annuity,  (E).— Appeal,  (G  6.)-*Attorney,  (B2L)— 
Audita  Querela,  (E  6.)  —  Charters,  (B  2.)  —  Courts,  (P.  9.)— 
Droits  (C4.)— -Pleadeb,  (C  l,&c.)— (F  6,  7. 12.— M.  1.— S.24. 

43 YS.  — 2Ll.  — 2S16.  — 2V2.— 2W.7,  &c)— (2X2. 

—  2  Y2  — 2Zl — 3A5.— SE2 — 8F2 3IS.  — 3KlO.— 
3M3.-*8N8•  —  30 2. — and  other  places  in  the  same  tide.  — 
Prohibition  (I.)  —  Quare  Impedit,  (B  2.)  —  Voucher^  (E). 
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COUNTERFEITING. 

Vide  FoBGEBT. 

emmtoCeitiiia  $(  Stat  m  fObt  tat.    Vide  Justices,  (K  6.) 
mmte*    Vide  Justices,  (K  7.) 


COUNTERMAND. 

CHmmmna  of  «  taOI.    Vide  Devise,  (F  1, 2.) 

— — ^  of  8R  aii4«d«.    Vide  Attobnbt,  (B  9«  &c.  —  C  8,  &c.) 


COUNTERPLEA. 

Vide  Vouchee,  (B  1, 3.) 
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(A)  Countg. 

(B)  S^becif. 

(B  1.)  How  constituted,  p.  905. 
(B  2.)  For  what  time.  p.  dO(>. 
(B  3.)  How  discharged,  p.  306. 

(C)  Counts  court. 

(C  1.)  The  style,  &c.    The  8heriflr*s  court,  p.  807. 

(C  2.)  Who  shall  be  judee  there,  p.  SO7. 

(C  3.)  When  it  shall  be  held.  p.  307. 

(C  4.)  At  what  place,  p.  308. 

(C  5.)  The  jurisdiction  of  the  county  court.     By 

justicies.  p.  308. 
(C  6.)  By  appeal,  p.  308. 
(C  7.)  By  replevin,  p.  308. 
(C  8.)  By  plaint  p.  309- 
(C  90  Process  mesne,  p.  310. 
(C  10.)  Judicial,  p.  311. 
(Cll.)  Trial,  p.  311. 
(C  12.)  Plaint,  p.  311. 
(C  13.)  Execution,  p.  311. 

[(D)  Bate.  p.  311.] 

(A)  CountH< 


(A)  .countg. 

The  Hiogdom  was  divided  into  counties  before  the  time  of  king  Alfred. 
Ck>.  £.  ,168.  a.    2  Inst.  71. 

But  others  aver^  that  the  division  of  the  kingdom^  into  counties,  and 
€if  the«couoty  into  hundreds,  and  of  the.hundred  into  tithings,  was  ori- 
^nally  made  by  king  Alfred. 

prhe  county,  by  the  Saxons,  was  called  the  shire,  from  schiramypartiri, 
Cp.Jo.  168.  ;a. 

Tfie  king , by  his^ patent  may  make. a  county,  .or  erect  any  part  of  a 
county  into  a  coun^  by  itself.    Poph.  17. 

So,  in  the  erection  of  a  town  into  a  county  he  may  reserve  a  privi- 
lege, &c.  which  the  county  out  of  which  it  is  taken  bad  there  before :  as^ 
toehold  ck>urts^  assiies,  gaoUdeliyery  there. ^  R.  Pq>h.  17.    I  And.  292. 

The  cour^  of  Westminster  judicially  take  notice  of  every  county* 
«  Sal.  266. 

.As  to  coun^  pflatine,  vide  Franchises,  (D  1,  &c.)  —  ilbatement, 

Astp  Wales,  vide  Wales,  (A  3.) 

(B)  ©fterfff- 

(B  1.)  Hovir  constituted. 

The  earl  had  antiently  the  government  of  the  county.  Co.  L.  168.  a. 
Dav.  60^  a. 

And  now  the  sheriff  is  the  principal  officer  there  under  the  king.  Co. 
L.  168.  a. 

Who  was  an  officer  before  the  Conquest.    S  Co.  Pref.  2  b. 

Antiently  the  sheriff  wa9  chosen,  as  the  coroner  is^  by  the  county. 
2  Inst  174.  558.     By  Art.  sup.  Chart  28  Ed.  1. 8. 

^  By  die  St  of  Line.  9  Ed.  2.  snerifis  shall  be  assigned  by  the  chancellor^ 
treasurer,  barons  of  the  exchequer,  and  justices ;  or^  in  the  absence  of 
the  chancellor^  by  the  treasurer,  b^ons,  and  justices. 

By  .the  st  14  Ed.  3.  7.  by  the  chancellor,  treasurer,  chief  baron,  and 
two  chief  justices  yearly,  Che  morrow  after  AU  Souls,  at  the  exchequer. 
(Vide  st:  12  R.  si.  2.) 

And  the  king  ought  regularly  to  name  one  of  the  three  persons  pre« 
sented  to  him  accoraing  to  the  statute.  Certified  by  tlie  two  chief  jus- 
tices, with  the  agreement  of  the  other  justices.     34  H.  6.     2  Inst.  559. 

But  it  is  not  of  necessity  that  the  king  appoint  one  of  the  three 
presented  to  him.     Semb.  2  Inst  559. 

So,  the  day  for  nominating  sherifis  may  be  adjourned  by  the  king  to  a 
time  after  the  morrow  of  All  Souls.     Cro.  Car.  13.     R.Cro.  Car.  595. 

So,  the  king  may  appoint  without  such  assembly.     R.  Dy.  215.  b. 

The  king  by  letters  patent  constitutes  him  whom  he  will  have  to  be 
'sheriff.     Cromp.  Off.  of  Sheriff,  1 88. 

.  And  other  letters  patent  are  directed  to  all  archbishops,  bishops,  dukes^ 
earl^  barons^  knights,  and  others  within  the  county,  to  be  aiding  and 
^ttencling  upon  the  sheriff.    Ibid. 

But  by  the  St  3  G.  1.  1*5.  if  a  sheriff  die  before  his  year  ends,  or  be 
superseded,  his  under-sheriff  shall  continue  in  his  office,  and  execute  the 
same  in  all  things  in  the  name  of  the  sheriff  deceased,  and  shall  be  an- 
severable  for  the  same  in  all  respects,  &c. 
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(B  2.)  For  what  time. 

Antiently,  a  sheriiFmight  be  constituted  for  life,  for  years,  or  in  fed. 

But  by  the  St.  14  Ed-S.  7.  28  Ed.  3.  7.  42  Ed.  3. 9.  no  sheriflF  shall 
continue  in  his  office  above  one  year. 

And  by  the  st.  23  H.  6.  8.  (which  confirms  the  former  statutes),  if  any 
sheriff,  under-sheriff,  Sec.  occupy  his  office  contrary  to  the  effect  of  the 
said  statutes  (except  under-sherif&  and  all  other  officers  in  London,  and 
sheriffs  in  counties  that  have  an  estate  of  inheritance  or  freehold  in  their 
office),  he  shall  forfeit  200/.  yearly,  as  long  as  he  so  occupies ;  and  a 
pardon  of  such  ofience  or  forfeiture  shall  be  void. 

And  all  patents  of  the  said  office  for  years,  for  life,  in  fee,  or  tail, 
shall  be  void. 

And  therefore,  the  commission  to  the  sheriff  says,  commisimus  A. 
com.  nosir.,  &c.  cusiodiend.  quamdiu  nobis  placuerit.  Crompt.  Off.  of 
Sheriff. 

Yet  by  the  st.  12  Ed.  4.  1.  &  17  Ed.  4.  6.  a  sheriff  may  execute  and 
return  writs,  and  do  any  thin^  belonging  to  his  office,  during  Michael- 
mas and  Hilary  terms,  unless  ne  be  duly  discharged,  without  incurring 
the  penalty  of  the  said  st.  23  H.  6.^. 

(B  8.)   How  discharged. 

After  a  new  sheriff  is  appointed,  a  writ  shall  be  directed  to  the  old 
sheriff,  commanding  him  quod  comitat,  una  cum  rotulis^  brevibus,  memo- 
randis,  4*  omnibus,  aliis  ad  qfficiuni  vie.  com.prad.  spectan.  per  indentur, 
int.  te  8f  prafaU  W.  conficiend.  libereU  Cromp.  Off.  of  Sheriff,  183.  b. 
Dy.  355.  a. 
.    And  after  such  writ  delivered  to  the  old  sheriff,  his  authority  ceases. 

So,  if  it  be  delivered  to  the  under-sheriff  in  the  county-court.  Per 
two  J.Dy.  355.  a.    Dub.  Cromp.  Off.  of  Sheriff,  183.  b. 

And  if  the  under-sheriff,  after  the  delivery  of  the  discharge  to  his 
sheriff,  does  execution,  though  he  did  not  know  it,  it  shall  be  void.  Per 
two  J.  Dy.  355.  a.  in  marg. 

After  the  writ  to  the  sheriff  for  his  discharge,  he  ought  to  deliver  to 
^  the  new  sheriff,  by  indenture  with  a  schedule,  all  writs  and  rolls  in  his 
custody,  and  all  prisoners  by  their  names,  and  the  causes  for  which 
they  were  committed  to  him.     Cromp.  Off  of  Sher.  183.  b. 

[Assignment  of  prisoners  by  under-sheriff  to.  the  succeeding  high* 
sheriff  is  good  without  indenture.     Barnes,  367*] 

And  if  he  does  not  mention  any  execution  in  the  schedule,  or  give 
notice  of  it  to  the  new  sheriff  by  parol,  when  he  delivers  a  prisoner 
to  him  for  another  cause,  and  the  prisoner  afterwards  escapes  ;  an 
action  lies  for  the  escape  against  the  old  sheriff.  R,  Mo.  688,  9. 
2  Leo.  54. 

So,  a  writ  of  supersedeas,  though  it  be  not  returnable.     R.  1  Mod. 

222.     2  Mod.  217. 

And  an  action  upon  the  case  lies  Bgainst  him,  if  he  does  not  deliver 
it     R.  1  Mod.  222. 

But  an  execution  by  the  sheriff  before  notice  of  his  discharge,  though 
a  new  sheriff  be  appointed,  shall  be  lawful.  R.  Dy.  355.  a.  in  marg. 
R.  Cro.  El.  440/    R.  Mo.  364.  186. 

So,  the  holding  of  a  county  court.     Cro.  El.  12. 

So, 
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So,  if  a  barony,  or  other  dignity,  descends  to  the  sherifi^  he  is  not 
flischarged ;  but  be  continues  sherifF  during  the  will  of  the  king*  R. 
Cro.  El.  12. 

Though  the  dignity  descends  in  the  time  of  parliament,  so  that  he 
ought  to  attend  parliament  as  a  peer.     Cro*  £1.  12. 

As  to  the  oath,  duty,  and  office  of  ^a  sheriff,  vide  Viscount. 

(C)  otourrtp  Court. 

(C  1.)  The  Style,  &c.    The  Sheriffs  Court. 

The  sheriff  has  two  courts  within  his  county;  the  toum,  formerly  the 
iblkmote,  for  criminal  causes,  {de  quo  vide  Leet,  (A) ;)  and  the  scire* 
mote*  or  ciounty  court.     2  Inst.  69.     Dav.  60.  a. 

The  style  of  the  county  court  is,  Essex  ss.  curia  prima  comiU  A.  B. 
vie.  com.  prad.  tent,  apud  D,  &c.     4  Inst.  266.  • 

And  therefore^  the  county  court  is  the  court  of  the  sheriff.  R. 
4  <ii.  S3. 

A  writ  of  justicias,  &c.  is  directed  to  the  sheriff;  for  it  is  his  court 
6  Ckj.  11  b. 

And  t^refore,  the  sheriff  alone  may  name  the  county  clei'k ;  for  it  is 
incident  to  his  office.     R.  4  Co.  83. 

And  if  the  king  by  patent  constitutes  a  county  clerk  before  the  sheriff 
himself  has  his  patent ;  yet  the  grant  of  the  king  shall  be  void.    R«  4  Co. 
3d.     Mitton. 

(C  2.)  'Who  shal]/be  judge  there. 

The  county  court  is  a  court-baron  and  not  a  court  of  record,  in  which, 
the  suitors  are  judges,  and  not  the  sheriff.  R.  6  Co.  1 1.  b.  Per  Coke 
and  Litt     Catesby  cont  6  £d.  4.  3.  b. 

Though  the  plea  be  there  by  justicies,  &c.     6  Co.  ll.b. 

Or,  in  admeasurement  of  dower,  replevin,  &c.  Per  Lilt.  7  Ed.  4. 
23.  a. 

In  these  cases,  the  sheriff  or  his  baili£&  are  only  ministers.  6  Ed. 
4..  3.  b. 

And  therefore,  upon  a  judgment  in  the  county  court,  a  writ  of  false 
judgment  lies,  anc^Jiot  error.    6  Co.  11.  b. 

Though  the  judgment  be  given  there  upon  a  justicies.  R.  2  Leo. 
34.210.     2lH.  6.  34. 

But  in  re-disseisin  the  sheriff  is  judge,  and  the  proceedings  are  of  re- 
cord, upon  which  error  lies.     6  Co.  11.  b.     Vide  Assise,  (F.  1,  &c.)  ^ 

So,  if  a  plea  be  there  by  justicies,  the  sheriff  ought  to  be  there  in  per- 
son, and  cannot  make  a  deputy :  for  if  he.  does,  the  proceedmgs  will  be 
coram  nonjudice,  and  void.     R.  2  Leo.  34.  210 

Yet  if  the  court  is  alleged  to  b^  held  before  the  sheriff,  it  seems  to  be. 
well.     21  H.  6.  34. 

So,  in  the  toum  the  sheriff  is  judge.     6  Co.  12.  a. 

(C  3.)  When  it  shall  be  held. 

By4t.  M.  Ch.  9  H.  3.  35.  nuUus' comitai.  teneatur  nisi  de  mensein 
mensem^  4"  t^  major  terminus  esse  s(debat,  major fiet :  which  was  an  af- 
firmance of  the  common  law^     2  Inst.  70. 

X  2  And 
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AAdt^^e^t.  2  &  S  Ed.  6.  fS.  no  coimQr  'covtti  slmll  'be  defexted 
kmger  than  from  month  to  month,  and  so  be  kept  every  month. 

And  £he  computation  shall  be  by  lunar  months.  2  InsL  71.  Vide 
Ann  (B). 

[AH  county  courts  %eld  for  the  county  of  York,  or  any  odier  cotm^ 
eourts^hat  used  to  be  held  on  Monday,  shall  be  osdled  and  begun  on 
Wednesday,  and  not  otherwise.    7  &  8  W.  3.  c.  25.  s.  9.] 

(C  4.)  At  what  place. 

A  county  court  may  "be  held  at  an^  place  within  the  county,  if  it 
be  not  appointed  by  statute  in  a  place  certain. 

[The  county  court  for  Sussex  shdl  be  kept  alternately  tl  *C3d* 
Chester  and  Lewes.     19  H.  7.'C.  24*.] 

[The  county  court  of  Northumberland  shall  be  kq>t  only  in  the  town 
^r  castle  of  Alnwick.     2  &  3  Ed.  6.  c.  26.  s.'  3.] 

(C  5.)  The  jurisdiction  of  the  county  court  — By  justicies. 

The  county  court  may  hold  plea  by  justicies  of  any  value  tlbove  40i.» 
for  it  is  in  the  nature  of  a  commission.      2  Inst.  S12.      4  Inst  266. 

Though  the  value  be  lOOOl.    ^1  H.  6.  54. 

As  in  debt,  detinue,  trespass^  and  other  personal  actions.  4  Inst; 
«e6.    F.  N.B.  85.  F. 

Hiough  the  tresj[)ass  be  vi  et  armU.    2  Inst.'  912. 

In  annuity.     4  Inst.  266. 

Dower,  vnde  nihil  habei^  mdMorentind  habend. 

So,  in  divers  real  actions  the  sneriff  may  hold  plea  by  justicies;  as,  in 
ttdnieasurement  of  dbwer,  or  pasture.    4  Inist.  266.    2  Inst.  312. 

In  a  writ  of  mesiie  of  customs  and  Mrvices.    4  Inst.  266. 

In  a  quod  permitiat,  nusance,  &e.    4  Inst.  266.    Vide  ^uodperHiHi^ 

IW  ratifkab.  dipisis,  and  €l»tdtlaMiiM.     4  IiMst.  266. 

In  ^ecta  ad  moUndifium.    Ibid. 

'in  right  patel^  or  righeof  ivHrd. 

In  nativo  habendo.    2  Inst.  312. 

'In  plegiis  acqidtianiUs. 

So,  in  debt  for  tithes.     Dub.  1  Lev.  253. 

(C  6.)  By  appeal* 

Sb,  the  county  court  shall  hold  plea  in  an  app^  of  robbefy,  ta^  or 
odi^r  felony.    Vide  Appeal,  (F). 

(C7.)  By  replevin. 

So,  the  county  court  may  hold  plea  bjr  writ  of  replevin  of  ariv  faille; 
fcr  die  writ  is  fn  nature  of  a  commission.  2  Inst.  S12.  Vide  Plea- 
der, (3  K.  I,  &c.) 

So,  in  an  homine  replegiando. 

So,  a  writ  of  re-oaption  may  be  sued  in  the  county  court  before  the 
sheriff  and  coroners. 

Vide  post,  t€.  8.) 
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(C  8.)  By  pkiflt 

So>  the  county  court  holds  plea  by  plaint  in  debt,  detinue^  or  other 
personal  action,  (not  being  vi  et  armis),  under  the  yalue  of  4*05.     2  Inst, 

S12.   4  Inst.  see. 

So^  if  the  debt  was  ori^ally  above  40^.,  if  the  plainti£P  by  his  de-r 
claration  acknowledges  the  I'eceipt  of  so  much  as  reduces  the  debt 
under  40x. 

So,  it  may  hotd  plea  by  plaint  of  trespass,  if  it  benotvi  ei  armis:  as^ 
of  a  battery.     2  Inst.  SI 2. 

So,  by  the  st.  of  Marlb.  52  H.  3.  21.  the  county  court  may  hold 
plea  by  plaint  in  replevin,  though  the  cattle  are  of  the  value  of  202i 
il  Inst.  189.  S12.    Vide  Pleader,  (S  K  2.) 

But  the  county  court  cannot  hold  plea  by  plaint,  in  debt,  detinue^  or 
other  personal  action,  of  the  value  of  405*  or  above ;  (or  placita  de  de-* 
bitis  Old  cataUis  gtus  summam  405.  attingunt  out  excedunt  sine  breoi 
domini  regis pkteitari  non  debent  2  Inst  SI 2.  4  Inst.  266.  Vide  CSopy- 
Md,  (R  14.)— Courts,  (B  S.) 

And  it  ought  to  appear  in  the  declaration  to  be  under  405.  for  if  h^ 
counts  to  more^  though  the  verdict  finds  less,  he  sliall  not  have  juda-^ 
Hient.  2  Inst.  312.;  or  if  he  has  judgment,  it  shall  be  reversed.  R« 
2  Mod.  206. 

Neither  can  he  divide  a  debt,  and  by  several  plaints  demand  under 
405.  in  each.     2  Inst.  S 12. 

Nor  can  he  join  several  debts  in  the  same  plaint,  if  they  all 
amount  to  405.  though  each  severally  be  under  that  value.  R.  1  Vent. 
66.  73. 

Nor  can  he  acknowledge  satisfaction  of  part,  falsely,  to  reduce  the 
debt  under  405.     R.  Pal,  564. 

[An  action  cannot  be  brought  in  the  county  court,  even  for  a  less 
sum  than  405.,  unless  both  the  defendant  reside,  and  the  cause  of 
action  arise  within  the  cpunty^  i.  e.  within  the  jurisdiction  of  the 
courts  C.  P.  £.  32  Geo.  3.  2  H.  Bl.  29.  B.  R.  H.  35  Geo.  3. 
«  T.  R.  175.  C.  P.  T.  37  Geo.  3.  1  Bos.  &  Pull.  Rep.  75.  B.  R. 
£.  S9Geo.  3.     ST.R.  235.] 

[And  where  those  circumstances  do  not  concur,  the  action  must  ht 
brought  in  a  superior  court.    Ibid.] 

So,  the  County  court  cannot  hold  plea  vi  et  am^is ;  for  then  a  fine  is 
^ue  to  the  king,  which  cannot  be  assessed  in  a  court  not  of  record ;  and 
therefore,  it  shall  not  hold  plea  by  plaint  and  trespass  vi  eiarmif.  2  Inst* 
311.     4  Inst  266. 

Nor,  of  wounds  and  mayhem.    2  Inst.  312. 

KcMT,  for  deceit  or  maintenance. 

Or,  forcing  of  a  false  deed. 
'     So,  it  shall  not  hold  plea  in  account  against  any,  as  receiver,  diougb 
it  be  under  405.  for  the  sheriff  cannot  assign  auditors,  who  ^^  judg^  of 
Record.    2  Inst.  380. 

Nor,  for  debt  upon  a  retCMrd  or  specialty. 

So,  it  cannot  hold  plea,  by  plaint,  concerning  freehold. 

Nor,  in  dower.  2  Lev.  123. 

And  therefore,  if  a  man  in  a  plaint  in  replevin,  justifies,  avpws,  or 
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makes  conusance  as  in  the  freehold  of  B.,  the  jurisdiction  of  the  county 
court  is  ousted.     3  Lev.  196.'  204. 

.    So,  it  cannot  hold  plea  of  charters  for  land  of  freehold  or  inheritance. 
2  Inst.  Sll. 

Or,  in  an  homine  replegiando^  ^here  any  one  is  committed  for  the 
dcatli  of  a  man,  by  command  of  the  king,  or  of  the  justices,  or  for  the 
forest.     2  Inst.  186,  7. 

If  the  county  court  holds  plea  where  it  has  no  jurisdiction,  the  pro- 
ceeding is  coram  nonjudice,  and  void,  and  trespass  lies  against  any,  who 
act  under  the  process  of  the  court.     3  Lev.  203. 

And,  if  freehold,  or  other  plea,  which  ousts  the  jurisdiction,  be 
pleaded,  all  the  subsequent  proceedings  are  void.     R.i3  Lev.  204. 

And  a  supersedeas  may  be  granted  to  such  process.  F.  N.  B.  2S9. 
D.  H. 

Every  resiant  within  the  county  ought  to  do  suit  at  the  county  court. 

And  for  default  of  appearance  when  summoned,  he  shall  be  amerp^^d. 

So,  he  may  have  land  by  the  tenure  of  doing  suit  at  the  county  court. 

[Since  an  action  cannot  be  brought  in  the  county  court,  unless  the 
cause  of  action  arise,  and  the  defendant  resides,  within  the  county ; 
though  the  debt  be  less  than  405.  and  the  defendant  reside  within  the 
county  of  X,  if  the  cause  of  action  did  not  arise  within  that  couilty  (as. 
if  it  arise  on  the  high  seas),  the  plaintiff  may  sue  in  a  superior  court. 
1  B.  &  P.  22S.] 

[Trespass  vi  et  armis  cannot  be  brought  in  the  county  court.  5  T. 
R.37.] 

[A  consequential  injury  done  to  the  plaintiff's  house  by  the  defen- 
dant's court,  is  cognizable  by  the  county  court.     2  N.  R.  84.] 

[As  to  the  county  court  of  Middlesex,  see,  in  relation  to  the  subject 
matter  of  its  jurisdiction,  14  East,  301.  1  B.  &  P.  29.;  over  personal 
representatives,  Dougl.  246.  263.] 

Vide  Dismes,  (M  5.) 

(C  9.)  Process. — Mesne. 

Process  in  the  county  court  shall  be  by  summons,  attachment  and 
distress,' infinite  in  all  personal  actions  by  plaint  or  justicies,  except  in  , 
trespass. 

In  trespass,  it  shall  be  by  attachment  and  distress  infinite. 

And  the  sheriff  may  by  his  precept  award  summons  of  the  defendant 
by  his  goods^  returnable  in  two  or  three  days  at  his  discretion.    4  Inst* 

And  the  summons  may  issue  two  or  three  days  before  tlie  court.  Ibid. 

And  shall  be  directed  to  a  bailiff.     Ibid. 

And  the  sheriff  shall  make  the  precept  in  his  own  name,  though  the 
suitors  are  judges.     R.  3  Lev.  203. 

And  it  shall  be  to  the  sheriff's  bailiffs,  not  to  special  bailifl5.u  Semb. 
Lut.  1413. 

If  the  defendant  does  not  appear  upon  summons,  an  attachment  shall 
go  against  him  (and  in  trespass  it  is  the  first  process),  directed  to  a  bailiff 
quodpon.  per  vad.  4*  salv>  pleg,,  &c.     Vide  Process,  (D  6.) 

Upon  which  the  bailiff  attaches  him  by  pledges,  or  his  goods. 
.  Or,  it .  is  sufficient  *  that  he  warns  him  to  appear,  if  he  be  returned 
warned. 

The 
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The  baillfF  shall  keep  the  goods  attached  till  the  next  court,  and  if 
the  defendantthen  makes  default,  they  are  forfeited.  Vide  Process,  (D  G,?*) 

If  the  defendant  does  not  appear  upon  the  attachment,  a  distringa/ 
shall  go,  by  which  the  bailiff  shall  distrain  the  goods  of  the  defendant, 
and  keep  them  till  he  appears ;  and  if  he  makes  default^,  they  are  for- 
feited.    Vide  Process,  (D  6.  7.) 

And  so  disiringas  in  infinitum  till  the  defendant  appears. 

But  a  capias  does  not  lie  in  the  county  court. 

(C  10.)  JudiciaJ. 

After  judgment,  process  for  damages  and  costs  shall  be  made  by 
levarifacias* 

But,  a  levari  facias  out  of  the  county  court  ought  to  be  ^f ^  bonis  8f 
cataUis  only,  and  not  de  terris  4*  catallis.     Semb.  Lut.  1413. 

And  the  goods  taken  shall  not  be  sold  without  a  custom  alleged  for  it. 
Semb.  Lut.  1413. 

Vide  Copyhold,  (R  18.) 

(C  11.)  Trial. 

If  a  suit  be  in  the  county  court  byjusticies,  the  trial  shall  be  by  a  jury.  / 

So,  by  prescription,  it  may  be  in  a  suit  by  plaint. 

But,  without  a  prescription  for  it,  in  a  suit  by  plaint,  the  trial  shall  be 
by  wager  of  law,  or  examination  of  witnesses. 

[Statute  23  G.  2.  c.  33.  empowers  county  clerk,  and  suitors  in  county 
court  of  Middlesex,  to  determine  any  plaint  under  40s.  in  a  summiMpy 
way,  and  regulates  the  time  of  holding,  and  other  methods  of  pro^ 
ceeding.]   . 

(C  12.)  Plaint 

Every  plaint  ought  to  be  entered  in  writing  sedente  cwrid. 
And  the  plaintiff  must  be  present  in  person,  or  by  attorney. 
And  shall  find  pledges.     Vide  Pleader,  (3  K  5.) 

(C  13.)  Execution. 

After  judgment,  execution  shall  be  done,  and  the  damages  and  costs 
levied  (if  the  custom  allows  it)  by  a  levari  facias.    Vide  ante,  (C  10.) 

If  the  custom  does  not  allow  a  levari  facias^  it  shall  be  only  by  dis' 
iringaSf  and  detainer  of  the  goods  distrained  as  a  pledge  till  the  costs  and 
damages  are  satisfied. 

If  tne  sheriff  delays  execution,  a  writ  de  executianejudicii  may  be  di- 
rected to  him  out  of  chancery  to  do  execution. 

And  thereupon  an  alias  and  pbiries,  and  attachment  against  the  sheriff. 

[(D)  Bate.] 

[The  privilege  of  raising  a  county  rate  is  incident  to  every  county,  and 
therefore  to  a  town  corporate  erected  into  a  county ;  and  though  the 
expences  to  which  such  rate  is  applicable  may  hitherto  have  been  defrayed 
by  the  corpbration,  yet  as  nonuser  cannot  destrgy  the  privikge,  it  may  be 
exercised  now  de  novOf  in  exoneration  of  the  corporate  bodyi  6  T- 
R.  228.J 

[The  17  G.  2.  c.  5.  s.  31.,  which  places  houses  of  correctipn  for  tlie 
county  under  the  management  of  justices  %t  quarter  sessions,  and  requires 
them  to  be  filled  up  and  furnished,  except  such  houses  of  correction  as 
.have  been  erected  or  maintained  by  any  particular  founders.  A  building 
given  by  a  corporation  for  this  purpose,  and  hitherto  maintained  by  lhem> 
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is  not  within  tlie  exception ;  therefoi^e  a  county  rAte  may  be  Myicd  fo 
xnaintain  it,  in  exoneration  of  the  corporate  body.     6  T.  R.  928.] 

[It  is  ilot  a  rule,  that  large  and  comprehensive  words  i!&  llbe  ^tatcttng 
clause  of  a  statute  are  to  be  I'estrained  by  Ae  preamble.  Freqiientiyp 
although  a  particular  mischief  is  recited  in  tlie  preamble,  yet  ib€  legist 
lative  provisions  extend  far  beyond  it.  Therefore  H  magistrate  tbiky^ 
under  the  stat.  S  Jac.  1.  c.  10.  (alid  27  O.  2.  c.  S.)  dir^t  the  expeniDes 
of  conveying  a  deserter,  committed  by  him  to  gaol,  to'b^  p&ld  by  the 
treasurer  of  the  county.  The  preamble  of  that  statute  speaks  only  of 
*^  felons  and  other  malefactors,  and  offenders  punishable  by  imprison- 
ment  in  the  county  gaol,"  which  does  not  apply  to  deserters ;  but  the 
enacting  clause  is,  mat  ^*  every  person  that  shall  be  committed,'*  &c. 
S  M.  &  S.  62.] 

[The  necessity  of  making  a  rate,  or  the  application  thereof  to  its  jpro- 
per  purpose,  cannot  be  inquired  into  in  a  collateral  proceeding,  where 
the  magistrates  have  the  power  of  making  it     11  East,  168.] 

[A  town  corporate  with  a  separate  commission  of  the  peace,  is  a  fran- 
chise within  .the  Stat.  IS  Geo.  2.  c.  18.,  though  not  a  county  in  itsdf. 
11  East,  168.  j 

ifot^n  (otmtH*    Vide  Justices,  (Y  14.) — Pleader,  (S  9- 1 1. — 3  Bt  S.) 

Jn  taist  coums  an  aoion  i^all  he  eucn.  Vide  Action,  (N  1,  &c) — Actiok 
UPON  THE  Case  *oe  a  Compihacy,  (C  2.)  —  Action  upon  the 
Case  fo*  a  Deceipt,  (F  2.)  —Appeal  (E). 

Countr  cUxl.    Vide  ante,  (C  1.) 

Cotonei  te  a  touittE*    Vide  Of  ^iceb,  (G  2,  &c.) 

IRniAt0  of  i^e  tVn*    Vide  Parliament,  (D5.il  •) 

]Po00e  «ttiitatu«.     Vide  Viscount,  (C  2.) 
Vide  Admiralty,  (F2.)  —  Dismks,   (E  4.)— Justices  or  Peace^ 

(B67.)— Leet,  (O  5.)— London,  (H). 
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W^  cotttt  of  cbanccTE*    Vide  Chancery. 

Zit  tmxAs  a  •cDtlBiO*    Vide  Scotland,  (D  10,  &c«) 

^e  court  of  fl^atllammt*    Vide  Parliament. 

Zbt  tmxtta  of  countr  palattne.    Vide  Franchises,  (D  1,  &a  9*) 

Zi^  coiin0  of  4)e  dnque  pom*     Vide  Franchises,  (E  2.) 

fD^  coon  of  andeni  rnmim.    Vide  Antient  DEME^f^E,  (G  i,  Set.) 

Zit  cottxt'Baron*    Vide  Copyhold,  (R  1^  Stc.) 

tP^e  couatE  court.    Vide  County,  (C  1,  &c.) — ^Dismes,  (M  5.) ' 

Ql^  ai«comaiC<'COutt«    Vide  Copyhold,  ( R  2,  &c.} 

Ztt  tmm  in  a  fbmt.    Vide  Chase,  ( R  1, 2.) 

«^»unim«ttun«    Vide  Hundred,  (B)— Di^mj^s,  (lit  5.) 

Z^t  loA  ot  a  «i8ttot'0  court.    Vide  Copyhold,  (Pi.) 

Z^t  courti  in  t^e  ptentationo*    Vide  Kavigation^  (G  2.) 
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€H  tmm  «r  ftt^pHMtm*    Vide  MabkIx,  (G  1,2.) 
fS^  mm  of  commfaMtonmi  of  frttmit*    Vide  Sewebsj  (D). 
9^  toint  of  t|ie  toum,  ot  leet.    Vide  Leet. 

(A)  an  juHicatute  remain0  in  tl)e  fttng'jat  couct0.  p.3l5. 

(B)  Cde  fiing'0  tencl). 

(B  1.)  The  extent  of  its  jurisdiction,  p.  SI 6. 
(B  2.)  When  B.  K.  has  not  jurisdiction.  —  Of  com- 
mon pleas,  p.  SI8. 
(B  d.)  If  th6  damt^es  be  not  alleged  at  40;.  p.  S18. 
(B  4.)  Officers  of  B.  R.  —  The  judges,  &c  p.  319. 

(t)  €:{)e  common  tenet- 

(C  1.)  The  jurisdiction,  p.  319. 

(C  «.)  Officers  of  C.  B.  -^  The  judges.  p<  319. 

(C  3.)  Gustos  breviumt  and  duFogn^her.  p.  320. 

(C  4.)  Prothonotary.  p.  320. 

(C  5.)  Exigenter.  p.  320. 

(P)  Cte  court  of  ercte^utn  p.  320. 

(D  2.)  The  court  of  pleas,  p.  320. 

(D  3.)  The  court  of  accounts,  p.  322. 

(D  4.)  The  court  of  receipt  p.  323. 

(D  5.)  The  exchequer  chamber. — For  causes  of  diffi- 
culty, p.  323. 

(D  6.)  For  errors,  p.  324, 

(D  70  For  causes  in  equity,  p.  896. 

(D  8.)  The  officers  of  the  exchequer.  — >  The  lord 
treasured  p.  326. 

(D  9.)  The  chancelldr.  p.  326. 

(D  .10.)  The  barons,  p.  326. 

(D  11.)  The  chamberlains,  p.  926. 

(D  12.)  Rementibrancers.  p.  327. 

(D  IS.)  Clerk  of  the  pipe.  p.  827. 

(D  14.)  The  auditors,  &c.  p.  328. 

(D  15.)  Foreign  opposer,  &c.  p.  828. 

[(D  b.)  Jixittvidt  anD  tiiiti  ptiuiK  cdurttl.]  p.  329. 
(£)  Cte  court  of  ctitalr]?. 

(E  1.)  Who  are  the  judges,  p.  331« 
(E  2.)  What  jurisdiction  it  ha&  p.  331. 
(E3.)  What  offic6ra  belong   to   the    court  — The 
heralds,  p.  ^132. 

(F)  cte  court  Of  tte  mar]s!m{0ett,  p.  333. 

(6)  cte  court  of  sreen  clot^  p.  334. 

(H;  Cte 
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(H)  Cbe  court  of  t{)e  gtmnn  of  tbt  iting*?  tou^etoili^ 

p.  335,  / 

(I)  Ci)e  portmote  court,  p.  335. 

(K)  ctie  court  of  istar^ctam&er.  p.  335. 

(L)  cbe  court  of  0t8nanrfe0. 

(L  1.)  In  what  cases  it  has  jurisdiction,  p.  S36^ 

(L  2.)  In  what  not.  p.  836. 

(L  S.)  How  the  proceeding  shall  be.  p.  337. 

(M)  Cbe  courtfif  of  tlje  uninztsitieg.  p.  337. 
(N 1.)  Cdc  eccIe0iajB(tical  courts,  p.  338. 

<N  2.)  The  prerogative  court  p.  338. 

(N  3.)  The  arches,  p.  338. 

(N  4.)  The  audience,  p.  339. 

(N  5.)  The  court  of  faculties,  p.  339. 

(N  6.)  The  consistory-court  p.  340. 

(N  7.)  The  manner  of  proceeding,  p.  340. 

(N  8.)  Censures  and  appeals,  p.  340. 

(N  9.)  The  court  of  the  archdeacon,  p.  340. 

(O)  Clie  court0  of  ILonOom 

(O  1.)  The  hustings,  p.  340. 

(O  2.)  If  there  be  a  foreign  vouchee,  p.  34K 

(O  3.)  The  mayor's  court  p.  341. 

(O  4.)  Th«  sheriff's  courts,  p.  841. 

(O  5.)  The  court  of  equity  in  London,  p.  342» 

(O  d.)  The  ward-mote.  p.  342. 

(O  7.)  Folk-mote.  p.  342. 

(O  8.)  The  tower-court.  p.  342. 

(O  9.)  The  court  of  requests,  p.  348. 

(P)  €ourt0  In  otjjer  Cfticief,  OBurrougftiBf,  f  c* 

(P  1.)  Grant  tenere  placita.  p.  345. 
(P  2.)  Conusance  of  pleas,  p.  345. 
(P  3.)  When  it  shall  not  be  allowed,  p.  346. 

When  and  how  demanded,  p.  347. 
(P  4.)  Incidents  to  courts,  p.  348. 
(P  5.)  Jurisdiction. — In  actions  real.  p.  349- 
(P  6.)  Actions  personal,  p.  349. 
(P  70  The  plaint  p.  350.  - 
(P  8.)  The  process,  p.  350. 

(P  9.)  The 
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(P  9.)  The  declaration,  p.  350. 
,  (P  10.)  Plea.  p.  352. 
(Pll.)  Continuance,  p.  352. 
(P  12.)  Inquest,  p.  352. 
(P  13.)  Judgment,  p.  353. 
(P  14.)  Writ  of  inquiry,  p.  353. 
^  (P  15.)  The  remedy,  if  out  of  the  jurisdiction,  p.  354. 

(P  16.)  Misdemeanor  in  the  judge  or  officers,  p.  355. 

(Q)  Cfie  couwe  of  tjje  court,  p*  357. 

(A)  an  /uHtcatuce  remains  in  tfje  fting'0  coutt0,  &c. 

The  king  has  distributed  all  his  power  of  Judicature  to  divers  courts. 
4  Inst  70. 

And,  therefore,  the  king  himself  cannot  administer  justice  except  by 
his  justices.     4  Inst.  71.     R.  12  Co.  64. 

And  if  any  one  renders  himself  to  the  judgment  of  the  king,  it  is 
of  no  effect,  if  he  does  not  render  himself  to  the  king's  court. 
4  Inst.  71. 

If  the  king  himself  sits  in  B.  R.  justice  shall  be  administered  by  the 
judges.     4  Inst.  73.     12  Co.  64. 

[Superior.  —  A  superior  court  will  decide  questions  not  within  its 
jurisdiction,  which  come  incidentally  before  it.  1  T.  R.  509.  S  T.  R. 
343.] 

[And  to  the  proceedings  of  one  invested  with  judicial  authority, 
credit  must  be  given,  .unless  he  exceeds  his  jurisdiction;  a  principle 
which  is  not  confined  to  courts  of  record.     2  T.  R.  357.J 

[But  a  party  who  institutes  a  proceeding  in  a  court  of  justice,  is  not 
thereby  estopped  from  afterwards  questioning  their  jurisdiction  touching 
that  suit.     4  M.  &  S.  120.] 

[Its  jurisdiction  cannot  be  ousted  under  an  act  of  parliament,  unless 
by  express  words,  or  by  necessary  implication.  4  T.  R.  109.  —  Of 
which  latter  case,  the  stat.  25  Geo.  2.  c.  51.  fumisKes  an  instance; 
.which  directs,  that  all  penalties  of  50/.  created  by  it,  shall  be  sued  for 
in  the  courts  at  Westminster,  and  that  it  may  be  lawful  for  a  magis- 
trate to  convict  for  penalties  under  50/.  with  a  power  to  mitigate  them: 
these  penalties  can  only  be  recovered  before  a  magistrate,  smce  other- 
wise the  power  of  mitigation  could  not  be  exercised.     3  T.  R.  442.] 

[And  for  a  demand  under  405.  not  cognizable  by  an  inferior  juris- 
diction, the  county  court  for  instance^  the  plaintiff  may  sue  in  the  supe- 
rior courts.    6  T.  R.  575.] 

[And  it  is  no  objection  to  a  suit  in  the  superior  courts  that  the  de- 
.mand  is  under  405.  unless  it  appears  that  there  is  an  inferior  court  who 
could  take  cognizance  of  the  cause.     8  T.  R.  235.] 

iQf  record. — The  power  of  fine  and  imprisonment  for  a  contempt,  is 
incident  to  every  court  of  record.     8  T.  R.  314.] 

\Proceedings.'^lt  is  a  general  rule  that  nothing  which  depends  on  the 
4>roceedings  of  a  court,  can  be  proved  by  parol  testimony.  Therefore, 
•in  case  of  capture  and  recapture,  neither  the  salvage  nor  the  expences 
incurred  in  ascertaining  the  an^ount  thereof  (see  43  Geo.  3.  c.  160. 

s.  40.) 
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s.  40*)  can  be  otherwise  proved  than  by  produdng  the  procetdiim  of 
the  admiralty  court     2  N.  R.  228.] 

[0^^5.— Experience  in  the  office  is  a  general  criterion  of  fitness  is 
those  offices  in  the  courts,  which  require  knowledge  of  the  business* 

2  Anst.  624>.] 

(B)  cibe  iiing'jBf  bencb. 

(B  1.)  The  extent  of  its  jurisdiction. 

Tile  king's  bench  is  held  coram  rege.    4  Inst.  71.  73. 

[If  by  the  king's  pardon  security  is  directed  to  be  given,  qual>  curia 
de  banco  nostro  dirigeretj  it  is  the  king's  bench.     P.  6  G.  Str.  S020 

And  antiently  it  was  attendant  upon  the  palace,  or  court  of  the  king. 
4  Inst.  71.  78.    Mad.  539.  543. 

The  justices  of  B.  R.  have  supreme  authority.     4  Inst.  73. 

And,  therefore,  have  properly  jurisdiction  in  all  pleas  of  the  crowp  ; 
as  high  treason,  felony,  &c     4  Inst.  71* 

In  all  errors  in  &ct«  or  in  law,  upon  judgments  by  any  other  court 
of  record  in  the  kingdom,  expept  toe  exchequer.  4  Inst.  71.  Vide 
Pleader^  (3  B  3.) 

Though  the  fdony,  &c.  is  committed  within  the  king's  palace,  for 
the  St.  33  H.  8. 12.  does  not  take  away  their  jurisdiction.    R.  2  Jon.  53. 

So,  B.  R.  may  hold  plea,  by  original  out  of  chancery^  in  trespass  of, 
eiarmis.    4  Inst.  71* 

So,  in  replevin.    4  Inst.  71.    2  Inst  23. 

In  rescous,  forcible  entry,  &c.     2  Inst  23. 

In  trespass,  &c.  vi  et  armh  under  20s.  or  of  whatever  value.     R. 

3  Mod.  275.     Carth.  108. 

So,  in  ejectment,  and  all  actions  vi  et  armis.    2  Inst.  23. 

So,  in  quare  impedit  by  the  king,  though  it  be  not  m  et  armis. 

4  Inst  71. 

And  in  every  other  action  brought  by  the  king.  2  Inst  23.  2  RoK 
167. 1.  5. 

So,  B*  R.  tnoY  hold  plea  bv  bill,  in  debt,  detinue,  covenant,  assump* 
ait,  account,  ana  all  personal  actions  where  the  plaintiff  has  privilege 
ik^  an  officer  or  clerk  of  tiie  court.    4  Inst  72. 

Or,  where  the  defendant  has  privilege  as  an  officer,  or  d^k  of  the 
court,  or  being  in  custodia  mareschaUi.    4  Inst.  71.     2  Inst.  23. 

Whether  the  defendant  be  in  custody  by  commitment,  or  by  latiiai^ 
bill  of  Middlesex,  or  other  process.    4  Inst  72. 

Though  it  be  in  an  action  upon  a  statute,  vahre  maritagii,  &c.  1  R(d« 
£36. 1. 50. 537. 1.  45.    Vide  Action  upon  Statute. 

So,  if  error  be  in  B.  R.  upon  a  judgment  in  C.  B.  in  a  plea  of  abate- 
ment, and  the  judgment  be  reverseo,  B.  R.  may  then  proceed  in  the 
original  cause.     4  £ist»  72.    2  Iiist.  23. 

§o,  B.  R.  may  hold  plea  bx  m  asise  of  novel  disseisin ;  for  it  is  a  pliAitf 
and  not  restrained  by  M.  Ch.  9  H.  3. 11.  whidi  enacts  tfiat  common 
pleas  non  sequantur  cttriam  nostram*    Ibid. 

Jn  a  scire  facias  to  rcped  the  Ipng^s  patent    4  Inst.  72* 

So,  in  re-^issdsin,  occ    ^  Init.  23. 

So,  B.  R.  has  Jurisdiction  to  correct  and  rrform  aM  eirora  and  job- 
demeanors  extrajniidal,  wMch  tend  to  the  fireaeh  of  ^le  ftMt^  or 
oppression  of  the  subject    4  Inst  71  • 

And 
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And  therefore^  if  a  cotpoxation  or  others  disfranchise  ot  iramove  itti 
x)fficer,  &c.  without  cau^  .or  wtongfiiUy  refiise  to  execute  a^poiMer  or 
authority  intrusted  to  them,  B.  R.  will  grant  a  mandamus.  4  Inst.  71. 
Vide  Franchises,  (F  ai.  &c.) — Mandamus  (A-*— B.) 

If  a  court,  temporal  or  spiritual,  exceeds  its  jurisdiction,  B.  R.will 
gratit  a  prohibition.    4  Itist.  71  •    Vide  Prohibition. 

If  any  be  imprison^  withoutiuM:  CAXuSe  oralithority,  it  will  grant  aii 
habeas  dotpUs.    4  In^t.  7 1  •    Vide  Habeas  Corpus . 

So^  B.  IC  is  superior  to  the  justices  in  eyre.     4  Inst.  78. 

The  jtistices  of  B.  R.  are  the  sovereign  justices  6f  oyer  and  terminer, 
gaol-delivery,  and  of  the  peace,  &c.  wltfiin  the  realm.     4  Inst  73.  ^ 

They  are  the  sovereign  coroners  within  the  realm.     Ibid. 

And  therefore,  if  B.  R.  sits  in  anv  county,  the  authority  of  justices  in 
<yre,  or  other  justices  of  oyer  and  termine^j  gaol-delivery,  occ.  in  the 
same  county,  ceases  immediately.     Ibid. 

And  B.  R.  may  do  all  that  the  coroner,  &c.  can  do.  Tbid. 

Yet  if  an  indictment  be  removed  bdbre  special  coptfmissioners  of  oyer 
and  terminer,  they  may  proceed  upon  it,  though  B.  R.  sits  in  the  some 
county.     4  Inst  7S. 

So,  if  an  indictment  be  taken  In  Middlesex  in  the  vacation,  though 
B.  R.  sits  there 'the  'next  'term,  when  B.  R.  is  adjourned,  speciiU  com- 
missioners of  dyer  and  terminer  may  proceed  upon  it    Ibid. 

[By  St.  25  G.  3«  c.  18*  from  May  S,  1785.  when  any  session  of 
oyer  and  terminer,  and  gaol-delivenr  shdll  have  been  begun  to  be  hol- 
den  for  the  county  of  Middlesex  before  the  essoim  day  of  any  term,  it 
mav  be  contiliued  to  be  holden,  and  the  business  finally  concluded,  not- 
wiiLstandingthe  happemng  of  such  essoign  day,  or  the  sitting  of  B.  H. 
at  Westminster,  or  elsewhere  in  the  county  of  Middlesex.] 

So,  B.  R.  is  so  high,  that  a  record  of  that  court  shall  not  be  removed 
if  it  be  not  warranted  by  act  of  parliament,  but  only  the  transcript  of  it. 
4  Inst  73.    Vide  Pleader,  (S  B  13,) 

80f  a  record  removed  into  B.  R^,  shidl  not  be  afterwards  remanded. 
4  Inst  73.     1  Rol.  $34.  1.  45.  50. 

fWhere  the  proceedings  originate  in  an  inferior  court,  judmient 
must  be^iven  there;  but  where  tne proceedings  are  commenced  in  B1R.> 
and  the  record  is  sent  down  to  be  tried  below,  the  defendant  is  not 
properly  convicted  till  the  record  is  returned  into  B.  R.  The .  court  of 
nisi  prius  is  merely  an  emanation  from  B.  R.  and  the  proceedings  must 
be  returned  into  B.  R.  before  judgment  can  be  given.  Per  .Ld« 
Kenyon,  C.  J.     B.  R.  E.  30  Geo.  3.     3  T.  R.  614.] 

[A  judge  of  B.  R.  has  power  to  grant  warrants  to  be  executed  by  all 
'Constables,  &c.  through  England;  and,  on  disobedience  to  it,  attadi- 
ment shall  issue.    T.  7  G.  2.    B.  B.  H.  42.] 

[But  the  king's  bench  cannot  bail  a  man  committed  for  a  contempt  of 
the  house  of  commons.     1  Wils.  299.] 

PThe 'K.  B.  has  the  power  of  correcting  the  judgment  of  the  sessions, 
under  9  Geo.  1.  c  7.  s.'S.,  ^n  the  question  *  whether  reasonable  notice 
of  appeal  has  been  given.     10  East  404.] 

'  [And  may  send  down  a  record  by  mittimus  to  the  county  palatine  of 
Chester  to  be  tried  therein.  7  T.  R.  735.^  over-ruling  1  T.  R.  363^  as 
to  this  point] 

[So^  the  dhief  justice  of  the  K.  B.  has  the  power  of  granting  his  war- 
rant 
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rant  to  bring  up  an  apprentice  who  has  enlisted  in  tlie  sea  service,  which 
he  will  exercise  on  application  by  the  master.     7  T.  R.  745.] 

(B  2.)  When  B.  R.  has  not  jurisdiction.  —  Of  common  pleas. 

But  by  the  st.  M.  Ch.  9  H.  S.  1 1.  all  conm^ion  pleas  are  restrained  to 
C.  B.     2  Inst.  22.    4  Inst  71.     1  Rol.  536. 1.  S5. 

As,  quare  impedii^  and  qtiare  incumbraviL     1  Rol.  563. 1.  40. 

So,  all  real  actions. 

So,  if  a  qtiare  impedit  be  removed  by  error  into  B.  R*  and  judgment 
affirmed;  a  quare  incumbravit  does  not  lie  in  B.  R.  for  it  is  a  new  origi- 
nal.    1  Rol.  537. 1.  40. 

So,  an  action  of  debt  upon  a  statute. 

So,  an  action  upon  the  statute  ofWinton,  against  the  hundred,  does 
not  lie  by  original  in  B.  R.  for  it  is  a  common  plea.  Semb.  1  RoL 
536. 1.  45.     Vide  Action  upon  Statute,  (E  1.) 

[Semble,  that  the  court  of  K.  B.  have  no  jurisdiction  to  mitigate  a 
fine  imposed  by  an  inferior  court  of  record.    8  T.  R.  615.] 

[And  where  a  submission  to  arbitration  in  a  cause  in  the  court  of  ex- 
chequer,  is  made  a  rule  of  the  court  of  K.  B.,  and  by  the  award  the 
costs  are  to  be  taxed  by  the  master  of  the  former  court,  that  court  has 
no  jurisdiction  to  direct  a  review  of  the  taxation.     1  Anst.  273.] 

(B  8.)  If  the  damages  be  not  alleged  at  40^. 

• 

So,  by  the  st.  Gloc.  8.  a  writ  of  trespass  a  man  shall  not  have  before 
the  justices,  if  he  does  not  affirm  the  goods  taken  away  to  be  of  the  value 
of  445.  at  the  least.     Vide  County,  (C  8.) 

And  therefore,  generally,  debt,  detinue^  covenant,  &c.  which  does 
not  amount  to  405.^does  not  lie  in  a  superior  court.  2  Inst.  311* 
[4  T.  R.  495.  499.] 

But  thb  does  not  extend,  where  the  debt  or  damages  are  alleged  at 
405.  though  the  verdict  finds  a  less  sum.    2  Inst.  312.    R.  19  H.  6.  8.  b. 

Nor,  to  trespass  vi  et  armis,  or  other  action,  in  which  an  inferior 
court  has  not  jurisdiction. 

Nor,  to  an  action  for  costs,  &c.  given  by  a  subsequent  statute,  though 
they  are  under  405.     C.Cro.  El.  96. 

[If  the  cause  of  action  appears  on  the  &ce  of  the  declaration,  to  be 
only  205.  the  court  will  stay  proceedings ;  but  not  on  affidavit,  that  the 
debt  is  such,  if  plaintiff  demands  more.  M.  5G.  3.  3B.  M.  1592. 
Bam^  497.] 

[If  it  appears  to  the  court,  though  not  on  the  record,^  that  the  cause 
of  action  does  not  amount  to  405.  they  wiU  on  motion  stay  the  pro^ 
ceedings  before  trial.  C.  P.  E.  11  Geo.  3.  2  Bl.  754.  B.  R.  M. 
92  Geo.  3.    4  T.  R.  495.] 

[So,  upon  an  affidavit  made  by  the  defendant,  and  not  contradicted  by 
the  plaintifl^  that  the  debt  did  not  amount  to  405.  the  court  stayed  pro- 
ceedings.    B.  R  .M.    33  Geo.  3.  5  T.  R.  64.] 

[Dd)t  for  205.  per  ann.  rent,  damages  1005.  is  within  the  jurisdiction. 
Barnes,  497.J 
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(B  4.)  Officers  of  B.  R— The  judges,  &c. 

The  chief  justice  of  B.  R.  was  andendy  constituted  by  patent ;  but 
^5  Ed.  1.  and  from  thenceforth,  he  was  constituted  by  writ.  4  Inst« 
74.5.     Vide  post,  (C  2.) 

The  other  justices  there  are  all  made  by  patent.     4  Inst  75. 

And  nsne  but  the  chief  jusdce  can  be  made  a  justice,  unless  by  patent^ 
or  commission.     Ibid. 

None  can  be  a  judge,  if  he  be  not  before  a  seijeant  at  law.     Ibid. 

A  grant  of  chief  justice  camiot  be  made  to  two.     Hob.  158. 

A  judge  of  B.  R.  was  antiently,  and  of  later  times  constituted  durante 
bene-^lacito.  4  Inst,  f  5.  (By  the  st.  12  &  IS  W.  S.  2.  duamdiu  se 
bene  gesserini.     [Vide  Justices^  (C  2.)^ 

[Joidges  commissions  not  dependant  upon  the  life  of  the  king. 
1  G.  3.  c.  23.] 

[Seijeants  at  law  may  be  appointed  in  vacation,  previous  to  becoming 
Judges.     39  G.  3.  c.  113.] 

A  judge  of  B.  R.  may  be  discharged  bv  writ     Ibid. 

The  coroner,  or  clerk  of  the  crown,  shall  be  granted  by  the  chief  jus-' 
lice  of  B.  R. 

So,  the  chief  clerk  of  the  office  ad  irrotuk^nd.  placita  in  B.  R.  Skin. 
354. 

(C)  Cfie  common  bencf). 

(C  1.)  The  jurisdiction.     . 

The  C.  B.  seems  to  have  been  severed  from  the  atria  regiSf  7  R.  1. 
or  tempore  Joh.  and  the  severance  was  established  by  M.  Ch.  17  Joh. 
&9H.  3.     Mad.  539,  &c. 

And  after  the  st.  M.  Ch.  9  H.  8.  11.  all  common  pleas  were  deter- 
mined in  C.  B.     2  Inst.  21.     4  Inst.  99. 

And  therefore  all  real  actions  shall  be  there  determined.     4  Inst.  99. 

All  fines  and  common  recoveries  shall  be  there  levied,  and  suffered, 
Ibid.^ 

So^  every  action  by  original,  real,  personal,  and  mixt,  may  be  sued 
diere.    Ibid. 

So,  where  the  plaintiff  or  defendant  has  privilege,  as  an  officer,  mi« 
Ulster  or  clerk  of  C.B.,  the  action  shall  be  there  by  bill,  without  an  ori- 
ginal.    Ibid. 

So,  C.  B.  may  award  a  proliibition  to  a  temporal  or  spiritual 
court,  which  exceeds  its  jurisdiction,  without  original,  or  plea  de* 
pending  before  them.  4  Inst.  99,  100.  R.  12  Co.  109.  Vide  Pro- 
hibition. 

So,  it  may  award  an  habeas  corpus,  if  any  be  imprisoned  without 
cause.     Vide  Habeas  Corpus. 

So,  C.  B.  has  jurisdiction  for  the  punishment  of  their  own  officers 
and  ministers.    4  Inst.  100.     [Vide  Habeas  Corpus.  (A).] 

(C  2.)  Officers  of  C.  B.— The  judges. 

The  judges  of  C.  B.  are  all  made  by  patent.    4  Inst  100.     Vide 
ante,  (B  4.) 
'     The  king  himself  cannot  be  chief  justice  there. 

(C  3.)  Custos 
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(C  S.)  Custos  brevium,  and  chirographer, 

Thechief  clerk  of-C.  B.  is  tke-mssios  hrtDtum^  who  is  i^pointed  kxj  ihe 
king's  patent    Dy.  176.  a. 
So  is  the  chirographer. 

(0  4.)    Prothonotary. 

There  are  three  prothonotaries  in  C.  B. 

The  chief  jmtice  grants  jthe  offipe  of  .chief  prothonotary,  and  may 
revoke  it,  if  he  be  insufficient^  without  the  otherJusticQs.    Dy.  150.  b. 

(C  5.)    Exigenten  ^ 

So,  the  office  of  exigenter  is,  by  {Mrescription,  to  be  appointed  by  the 
chief  justice.;  and  a  grant  of  the  office  by  the  king,  though  durin^g;  a 
▼acancy  of  the  office  of  chief  justice,  will  be  void.     R.  Dy.  175.  ^ 

(Dl.)  Cfte  court  of  ercfiequer* 

The  court  of  exchequer  is  tai  original  court,  time  whereof,  &c.  held 
without  commission  a»well  as  B.R.  and  C.  B.    .4  Inst.  IDS. 

It  began  since  the  Conquest.    Mad.  121. 

In  the  exchequer  are  seven  courts :  1.  The  court  of  pleas.  ,2.  Of 
accounts.  3.  Ot  receipt.  4.  Thecourtof  exchequer  chamber  for  oiatp- 
ters  of  law  adjourned  propter  difficuUatem.  5.  For  error  in  the  court 
of  exchequer.  6.  For  errors  in  B.  R.  by  the  st.  27  £1.  8.  7*  For 
causes  in  equity,    4  Inst.  119.  * 

(D2.)    The  court  of  pleas. 

.The  court  of  plea&isifaeld.coraiii  baronibus  in  scat^^riq.  4  Inst.,  109. 
Vide  Dett,  (O  14.) 

And  has  jnrisdidioniof  all  causes  which  coAoem  ,the  kiqg's.prpfit. 
4  Inst.  lis. 

•As,  of  debts  or  dsties  due  to  the  king.  A  Inst.  109*  .110.  .112. 
2jliist.'551. 

So,  in  matters  which  relate  to  tenures  of  the  king  in  capite^  or.fs  oi 
an;ihoiiour, '  or  manor.  Sec.    .4  Inst.  110. 

So,  in  matters  which  concern  the  lands,  rents,  franchise^,  hercsdita- 
nents,;  goods,  and  chattels  of  the  king.    4  Inst  1 12.    2  Inst.  551. 

By  tke  St  33  H.  8.  S9.  the  court  of  exchequer,  &c.  shall  have  full 
authority  to  hear  and  determine  all  debts,  detinues,  trespasses,  accounts, 
ssastes,  deceits,  narligences»  de&ults,  contempts,  complaints, .  riots, 
suits,  foriUtures,  ofiences,  tac.  which  shall  grow,  .&c.  uppn  any  n^at- 
ter,  8cc.  assigaed,  committed,  &c.  to  the  several  orders  of  the  sfune 
court,  &c.  or  which  ibay  concern  the  same,  where  the  king  .sh^U  be 
only  party. 

And  ail  states  for  years  between  parQr  and  party  coi)cemii)g  the 


And  all  estdtes,  ri|^il8,  titles,  juad  interests,  as  well  of  jiqherijtan^.aa 
freehold,  Sec 

So  the  court  of  pleas  in  the  exchequer'  has  jurisdiction,  when  the 
plaintiifor  defendant  haS' privilege  as  an  officer  4>r  minister  of  the  court. 
4  Inst  1 12.    2  Inst  551.     PL  Com.  208.  a. 

So|  if  the  defendant  be  a  prisoner  to  the  court  of  exchequer,,  he  shall 
be  privil^nd  to  be  sued  there  in  all  personal  actions.    P  Inst  551. 

So, 
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Soi  an  aceomitfiiit^  or  other  who  has  a  title  to  privilege  there.  2  Inst. 
551.     PL  Com.  208.  a. 

8o^  a  s^rantto  an  offieer  there ;  as,  f6  the  treasurer,  &c.   Sav.  10. 

8o>  if  the  pfauntiff  be  debtor  to  the  king,  he  may  sae  in  the  excheqaer 
against  any,  for  a  debt  or  daty  to  him^  upon  a  suggestion.  Ctio  minust 
&c.     S  Inst.  551.    4  Inst  111,  IIS.    Pi.  Com.  208.  a. 

8o,  the  king^s  farmet  for  tithes,  parcel  of  the  possessions  leased 
toUra;  ibottgktherightofthetith^be  in  debate.  1  Rol. 5S8. 1. 40. 
Bard.  177. 

So,  a  suit  between  a  parson  and  vicar  for  tithes,  where  the  king 
is  patron,  ought  to  be  in  the  excheauer.    R.  I  Rol.  5S8.  1.  45. 

So,  a  prohibition  to  a  libel  in  tne  spiritual  court  foir  tithes  of  a 
€opyh<dder  of  the  king's  manor.     R.  1  Rol.  599. 1. 10. 

So,  trespass,  &c.  against  him  who  distrains  for  an  amerciament,  &c« 
in  the  king^s  manor.     K.  1  Rol.  589.  1.  15. 

Ejectment  by  hhn  who  claiin»  title  by  an  extent  in  aid.  R.  Hard. 
198.  176. 

Or,  by  him  who  has  privilege.     Sav.  10. 12. 

Every -action  which  concerns  the  king's  revenue  immediately.  R.  Hard. 
Ids.    4  Inst.  112. 

And  if  begun  in  another  court,  it  may  be  removed.    Hard.  176. 

[The  court  will  remove  an  action  brought  in  another  court  for  the 
settore  of  a  ship,  though  no  information  is  filed  here ;  but  after  informa- 
tion tried  here,  and  verdict  for  defendant^  the  court  will  not  remove  an 
action  brought  in  another  for  the  seizure.    Sc.  H.  1718.    Bunb.  84.] 

[The  court  will  remove  trover  brought  agfunst  an  officer  for  goods 
seized  and  condemned,  and  also  a  great  coat,  saddle^  &&  on  affirmatioa 
that  they  were  not  sei:»ed^  and  only  thrown  in  for  a  colour.  M.  1781. 
Bunb.  809.] 

[But  the  court  will  not  remove  an  action  brought  in  B.  R.  for  taking 
ropes  and  cordage,  against  an  officer  who  had  seized  two  cables,  one  of 
which  only  was  foreign  (and  actually  condemned  in  this  court).  M.  1781» 
Bunb.  806.] 

8o>  fidse  imprisonment  or  other  aetion  against  an  under-sheriff  may 
be  in  the  exchequer,  though  the  sheriff  be  the  officer  of  the  court ;  for 
it  takes  notice  also  of  the  under-dieriff.    R.  1  Jlol.  589.  1.  80. 

So^  if  a  man  having  privilege  in  the  exchequer,  begins  a  suit  there^ 
and  afterwards  sues  th^  same  defendant,  for  the  same  cause,  in  B.  R.,  it 
shall  be  a  contempt.     Semb«  Sav.  14. 

So,  the  plaintiff  in  any  case  may  sue  for  tithes,  &c.  in  the  exchequer^ 
when  he  pays  tenth»  and  annates  to  the  king.     R.  cont.  8  Leo.  258. 

So,  he  may  have  debt  there  upon  the  stat.  2  &  8  Ed.  6. 18.  for  not 
aetting  out  his  tithes.     Sav.  181. 

But  after  the  st.  of  M.  Ch.  9  H.  8.  1 1.  explained  by  the  st.  art.  sup. 
Char.  28  Ed.  1.  4.  common  pleas  (except  in  case  of  privilege)  shall  not 
be  sued  in  the  exchequer.  2  Inst.  28.  551.  4  Inst.  118.  1  Rol.  588* 
L50.  539. 1.  5.    Mad.  141.  145.  544.  594.     PI.  Com.  208. 

And  an  accountant  shall  not  have  privilege  to  be  sued  there,  if  he  has 
not  entered  into  his  account.     4  Inst  1 12^ 

So,  a  collector  of  tithes  shall  not     Ibid. 

Soj  the  king's  debtor  shall  not  have  the  privilege  of  the  exchequer^  if 
be  be  before  sued  elsewhere.    4  Inst  112.    Dy.  328. 

Vol.  III.  Y  Or, 
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Or,  if  his  debt  be  discharged.  R*  Sav.  1 5.  But  Semb.  oont.  Sav.  SS. 
R.  iSav.  51. 

So,  if  a  suit  be  elsewherci  upon  a  collateral  matteri  which  does  not 
directly  concern  the  king's  revenue,  it  shall  not  be  stayed  upon  pretence 
of  privilege  in  the  exchequer;  as,  if  false  imprisonment  be  in  B.  B* 
for  an  imprisonment  for  a  fine  imposed  by  commissioners  of  excise^ 
R.  Hard.  193. 

So^  a  defendant  sued  there  by  information  upon  a  penal  statute,  shall 
not  have  privilege  to  sue  there,  if  he  be  not  convicted,  or  does  not  confess 
the  information.     Sav.  5S. 

So,  an  officer,  who  becomes  party  by  covin  in  order  to  obtain  privi^ 
lege,  shall  be  disallowed.     Sav.  12. 

So,  an  executor  has  no  privilege  to  sue  there,  if  he  only  alleges  that 
the  defendant  does  not  pay,  quo  mintiSj  &c.  he  is  able  to  pay  his  debt  to 
the  king;  for  he  cannot  pay  it  with  his  testator's  money.     Sav.  39. 

So,  an  information  by  a  common  informer  does  not  lie  in  the  exche- 
quer upon  a  penal  statute,  which  gives  remedy  only  before  justices  of 
peace,  oyer  and  terminer,  assise,  &c.     R.  Sav.  6. 

Otherwise  by  the  attorney-general.     Sav.  1 34 . 

Semb.  that  it  lies  if  no  court  is  directed  by  the  statute.     Hard.  420.* 

So,  a  plaintiff  in  a  suit  by  English  bill,,  or  in  the  exchequer-chamber, 
has  no  privilege  to  be  sued  in  the  exchequer  only.     Sav.  5 1. 

So,  a  servant  to  an  officer  in  the  exchequer  shall  not  have  privilege 
there,  if  he  be  not  attendant  upon  his  person  as  a  menial  servant,  or  upon 
his  office.     Bro.  Privilege^  8.  16. 

If  a  suit  be  in  the  exdiequer,  where  the  parties  have  no  privil^;e^&c. 
it  will  be  coram  nonjudice,     Sav.  36. 

[The  court  of  exchequer  having  jurisdiction  over  all  matters  relating 
to  the  revenue,  can  controul  the  conduct  of  the  commissioners  for  audit* 
ing  the  public  accounts.  When  the  interposition  of  this  authority  is 
desired  upon  merely  equitable  grounds,  and  upon  complicated  &ct6,  the 
court  will  not  proceed  upon  motion  or  petition,  but  only  upon  bill  or 
information.     3  Anst.  743.] 

[I tsvpeculiar  jurisdiction  takes  place,  1.  Where  any  matter,  properly 
cognizable  in  the  exchequer,  is  drawn  into  question  in  another  court. 
2.  Where  the  matter  of  the  suit  touches  the  profit  of  the  king.  1  Anst. 
210.] 

[An  acquittal  in  the  exchequer  was  considered  by  lord  Kenyon  to  be 
conclusive  evidence  of  the  illegality  of  the  seizure.     5  T.  R.  255.] 

And  a  condemnation  in  the  exchequer  alters  the  property.  2  Blk.  977.3 

I  And  is  conclusive  against  all  tlie  world.     5  T.  R.  117.] 

.  [And,  where  proceedings  in  rem  have  been  instituted,  is  conclusive  evi- 
dence in  any  other  court,  as  to  all  the  world,  that  the  goods  were  liable 
to  be  seized.    7  T.  R.  696.] 

(D  3.)  The  court  of  accounts. 

The  barons  of  the  exchequer  are  the  sovereign  auditors  of  the  king- 
dom.   4  Inst.  115. 

This  court  is  held  coram  thesaurario  4*  baronibus. 

And  may  audit  all  accounts  of  officers,  and  others  accountant  to  the 
king.     4  Inst.  lis.     Mad. 628. 

which  may  be  aujdited  in  court,  or  by  commission  upon  the  st* 

6  H.  4.  3.     4  Inst.  117. 

And 
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And  oaght  to  be  given  upon  oath.    4  Inst  113. 

Divers  officers  ought  to  account  annually ;  as  the  treasurer  of  Ireland^ 
keeper  of  the  wardrooe,  &c.    4  Inst.  1 18.  1  !?• 

So^  a  sherifl^  eseheator^  aulnager,  comptroUer,  &c.  Vide  Viscount, 
(G  1,  8cc.) 

It  is  more  for  the  benefit  of  the  king,  that  the  account  be  tak^i  by  the 
court  than  by  commission.    4  Inst  113. 

But  the  treasurer  of  the  king's  chamber  shall  account  only  to  the  king, 
and  not  in  the  exchequer.     Ibid. 

As  to  account  before  auditors  assigned  by  the  court,  or  in  equity, 
vide  Accompt,  (E  Ij  &c.) — Chimcery,  (2  A  1,  &c.) 

As  to  account  in  die  exchequer  by  a  sherifi^  vide  Viscount,  (G  ly'&c.) 

(D  4.)  The  court  of  receipt. 

The  court  of  receipt  is  entirely  under  the  treasurer.  Ld.Som.  Arg.54.' 

The  principal  officers  of  this  court  are,  the  treasurer,  and  chamber- 
lains.    Sav.  88. 

Under  them  are  the  clerk  of  the  pells,  and  four  tellers,  and  the  audi- 
tor of  the  receipt     Vide  post,  (D  14,  15.) 

By  the  st.  8  &  9  W.  3.  28.  a  teller,  on  receipt  in  his  office  of  any 
money,  &c.  shall  without  delay  throw  down  into  the  tally-court  (if  the 
officers  be  there,)  a  bill  or  bills  for  the  money,  but  not  till  the  receipt, 
whereby  a  tally  may  be  struck  for  it. 

And  the  first  clerk  in  the  offices  of  the  auditor  of  the  receipt,  of  the 
derk  of  the  pells,  and  of  the  four  tellers,  shall  be  sworn  to  performance 
i^duty. 

The  auditor  of  receipt,  for  fee,  shall  enter  and  inrol  all  patents  and 
letters  of  privy  seal  for  issuing  the  king's  treasure,  and  draw  the  orders, 
or  make  the  debentures  for  issuing  it,  and  keep  entries  thereof  &c.  shall 
weekly  take  the  teller's  accounts,  and  make  certificates  of  all  receipts, 
issnes,  and  remains,  &c.  and  of  all  monies  imprest,  and  transmit  the  im- 
prest rolls  to  the  king's  remembrancer,  &c. 

The  derk  of  the  pells  shall  inroU  all  such  patents  and  letters  of  privy 
seal,  record  the  teller's  receipts  and  issues,  certify  them  to  the  treasury, 
examine  the  imprest,  certificates,  and  rolls,  &c. 

[It  is  no  office  of  record,  except  in  matters  relating  to  the  king's  re- 
venue.    M.  1744,  3  Atkyns,  197*] 

(D5.)  The  exchequer-chamber. — ^For  causes  of  diflBculty. 

If  the  court  of  B.  R.  or  C.  B.  be  equally  divided,  or  apprehend  great 
difficulty  in  the  case,  it  may  be  adjourned  into  the  exchequer  chamber, 
to  be  argued  by  all  the  justices  of  England.    Co.  L.  71*  b. 

And  this  was  by  the  st  14  Ed.  3.  5.,  for  before  it  was  determined  by 
parliament..   Co.  L.  72.  a. 

And  now  by  the  same  statute,  if  the  justices  in  the  exchequer-chwnber 
are  equally  divided,  it  shall  be  determined  at  the  next  parliament  by  a 
prelate,  two  earls,  and  two  barons,  with  the  advice  of  the  lords  chan- 
cellor and  treasurer,  the  judges,  and  other  of  the  king's  council  as  shall 
be  deemed  convenient.     Co.  L.  71^  2. 

If  after  adjournment  a  judge  dies,  the  cause  goes  on.    2  Bui.  146,  ?• 

If  after  argument  another  judge  be  made,  he  shall  not  give  his  opinion. 
2  Bui.  147. 

But  it  ^all  not  be  adjourned  to  the  exchequer-chamber  upon  motion 
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before  argument,  and  after  argument  only,  if  the  loourt  be  divided»  or 
for  difficulty  adjourn  it  of  tbemselves.    R.  2  Bol.  146»  7* 

[The  exchequer-chamber  dmnot  nward  4  writ  of  ioquiiy.  Ld* 
R,  10.  BJ 

(D  6. )  For  errors. 

So,  by  the  st  SI  Ed.  S.  12.  error  in  the  exchequer  shall  be  examined 
in  the  exchequer-chamber  before  the  chancellor  and  treasurer,  taking 
to  diem  justices  and  sages,  whom  they  think  meet,  and  callii^  before 
them  the  barons  to  hear  the  causes  of  their  judgment     Vide  Pleacjer, 

(8  B  4,  5.)  ^ 

[After  this  statute,  if  the  court  was  acKoumed,  and  at  the  day  of 
adjournment,  both  the  lord  chancellor  and  lord  treasurer  did  not  at- 
tend, the  writ  of  error  was  discontinued,  and  the  plaintiff  in  error  obUged 
to  bj^in  anew.] 

[1^  remedy  this,  it  is  enacted  by  st.  SI  £1.  c.  1.  s,  1.  that  the  not 
coming  of  the  lord  chancellor,  and  lord  treasurer,  or  of  either  of  them, 
at  the  day  of  adjournment,  shall  not  be  a  discontinuance  of  tlie  writ  of 
€rror:  but  if  both  the  chief  justices  of  either  bench,  or  any  one  of  the 
said  ^eat  officers,  be  present  at  the  adjournment  day,  the  suit  shall  pro- 
ceed in  law,  to  all  intents  and  purposes,  as  if  both  these  officers  were 
present.] 

[But  this  statute  did  not  provide  a  remedy  for  the  absence  of  these 
officers  at  the  day  of  the  return  of  the  writ.] 

[Therefore  it  is  provided,  by  st.  16  Car.  2.  c.  2.  s.  2.  that  if  both  the 
chief  justices,  or  either  of  them,  or  any  one  of  the  said  great  officer^  be 
present  at  the  day  of  the  return  of  the  writ,  it  shall  be  no  abatonent  or 
discontinuance,  but  the  suit  shall  proceed  as  if  both  the  lord  chancellor 
a^d  lord  treasurer  were  present] 

[But  both  these  statutes  having  provided  that  no  judgmcAt  should  be 
given,  unless  both  the  lord  chancellor  and  lord  treasurer  should  be  pre- 
sent; it  was  enacted  by  stat  20  Car.  2.  c  4.  that  judgment  might  be 
ffiyen  in  writs  of  error  in  presence  of  the  lord  keeper,  notwithstanding 
the  absence  of  the  lord  treasurer.] 

And  by  the  st.  27  £1*  8.,  error  in  B.  R.  in  debt,  detinue,  covenant, 
account,  action  upon  the  case,  trespass,  and  ejectment,  shall  be  ex- 
amined thef  e  by  the  justices  of  C.  B.  and  barons  of  the  exchequer. 

[By  St.  SI  £1;  c.  l.s.  2.  any  three  of  the  judges  and  barons  may  re- 
ceive and  continue  writs  of  error  from  the  king^s  bench.] 

[But  by  s.  S.  no  judgment  shall  be  given  in  such  error^  unless  by  the 
full  number  of  six  justices  and  barons.] 

By  the  st.  31  £d.  S.  the  chancellor  and  treasurer  of  £ngland  are  the 
Judges,  and  not  the  treasurer  of  the  exchequer.    4  Inst  105.    Vide 
Pleader,  (S  B  5.) 

And  therefore,  the  writ  of  error  ought  to  be  directed  to  the  treasurer 
of  the  exchequer  and  barons,  to  bring  the  record  of  the  judgment  before 
the  lord  treasurer  and  chancellor ;  for  the  treasurer  of  the  exchequer 
and  the  harons  have  the  custody  of  the  records  there.  4  Inst.  105* 
Sav.  36.  39. 

Before  the  st  SI  £d.  3. 1^.  all  errors  in  the  exchequer  were  redressed 
in  parliament,  or  by  the  king's  commission.    4  Inst.  105,  6. 

[The  exchequer-chamber  may  try  a  release  of  errors,  and  award  a 
T^oire  imder  the  seal  of  the  court  of  exchequer*    H.  2  O.  2.  Str.  a21.] 
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.  (D  7»)  For  causes  in  equity. 

A  eourt  of  equity  has  been  held  in  the  excbeqaer^chamber^  time 
whereof,  &c.  before  the  lord  treasurer,  ehanceUoTy  and  barons,  and  did 
not  htdxx  by  the  st«  39  H.  8.  S9.    Semb.  4  Inst.  1 19.   Vide  4  Inst.  109. 

And  the  jurisdiction  extends  to  all  csfosea  which  concern  the  king,  or 
his  profit.    4  Inst  1 18« 

Off  where  the  plaintiff  or  defendant  has  pririlMe  there.  Vide  ante^ 
(D  S.) 

So,  if  diere  be  a  suit  by  one  who  has  privilege^  there  may  be  a  cross 
UU  without  privily.     R.  Hard.  160. 

There  may  be  a  suit  for  tithes  by  English  bill  in  the  exchequer* 
chamber.     Vide  Dismes,  (M  18,  &c.) 

So,  erery  cause,  which  may  be  stied  in  the  duchy-court,  may  be  com- 
menoed  in  die  exchequer-chamber.    Hard.  171* 

8o^  a  bill  in  the  nature  of  fake  judgment  may  be  brou^t  in  the 
exchequer  chamber^  for  reversal  of  a  judgment  against  a  coOThoIder  in' 
the  kii^s  manor.     R.  1  Rol.  539. 1.  20.     Vide  Copyhold,  (P  2.) 

So,  a  bill  for  a  thing,  which  concerns  the  inherrtance  dP  the  king« 
may  be  brought  here ;  for  it  is  a  court  of  revenue^  as  well  as  a  oowt  of 
equity.     Hftrd.  50*  ' 

So»  upon  a  bill  here,  a  mill  erected  witliin  the  king's  manor,  where 
the  khd^ has  the  multure  to  his  mill  there,  may  be  removed.    Hard.  175. 

And  if  a  mill  be  erected  out  of  the  manor,  though  it  be  not  removedi 
grist  there  by  the  king's  tenants  shall  be  restrained.  R.  Hard.  175» 
177. 

But  the  mill  shall  not  be  danolished.     Hard.  175.  184. 

8c^  any  nuisance  to  the  inheritance  of  the  king^  may  be  there  redressed^ 
Hard.  16S. 

So,  by  the  St.  83  H.  8.  39.  if  any,  against  whom  a\debt  ojr  duty  is 
denumded  for  the  king,  can  shew  any  matter  in  law  or  good  conscience 
in  discharge,  &c.  the  court  shall  have  power  to  discharffe,  &c.  And 
therefore,  he  may  have  relief  by  EInglish  bill,  as  well  as  by  plea. 
R.  7  Co.  19.  20.    Sir  Thomas  Cecil. 

But  a  matter  of  freehold  shall  not  be  determined  upon  a  bill^  without 
atrial  at  law.    Vide  Chancery,  (X— 4  V.) 

Though  it  concerns  the  freehcrfd  of  the  kuig.  R.  per  two  J.  Parker 
eont.  1656.    Hard.  5 1. 

8O9  the  plaintiff  onffht  to  allege  himself  debtor  wd  accoraptant  to  the 
kin^  in  a  bill,  as  w^  as  in  an  action ;  otherwise  the  court  has  not  jtt- 
risfflctibn.    Vide  ante,  (D  2.) 

Scs  if  the  plaintiff  sues  ill  his  own  right,  and  also  as  administrator  to 
B.,  he  oueht  to  allege  himself  debtor,  and  also  thai  B.  was  debtor ; 
odierwise  Uiere  is  no  jurisdiction  to  sue  as  administratof  .    R.  Hard.  60. 

[If  a  bill  be  preferred  for  a  matter  or  sum  below  the  digni^  of  Ae 
court,  it  may  be  ciK^mksed  on  motion^  or  on  demurrer.  Per  Price  B. 
If.  ni7,  Kmbw  17.] 

[But  if  there  is  fraud,  or  complicated  matter,  it  will'  be  vetaiwed. 
Ibid.] 

For  proceedings  in  the  causes  in  equity  in  the  exchequer,  vide  the 
sithilor  Articles  in  dtle  Chancery. 

T  3  (D  8.)  The 
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(D  8.)  The  officers  of  the  exchequer. — The  lord  treasurer 

The  first  officer  of  the  exchequer  is  domtnus  thesaurarius  AngliiPm 
4  Inst.  104.    Vide  Officer^  (E  1.) 

Who  was  antiently  constituted  by  the  delivery  of  a  golden  key ;  and 
now,  by  the  delivery  of  a  white  staff.    4  Inst.  104. 

The  lord  treasurer  of  England  has  now,  by  letters  patent,  granted  to 
him  the  treasury  of  the  exchequer,  which  was  antiently  a  distinct  office. 
4  Inst.  105.     Mad.  568. 

By  his  oath  he  is  bound  to  serve  the  king  truly  in  his  office,  to  do 
right  therein  to  all,  truly  to  keep  and  dispend  the  king's  treasure^  truly 
to  counsel  the  king,  and  his  counsel  keep,  not  to  know  nor  suffer  the 
kind's  hurt,  or  disinheriting  if  he  can  let  it,  if  not,  to  disclose  it  clearly 
to  the  king,  and  to  purchase  the  king's  profit  all  he  reasonably  may. 
4  Inst  104. 

As  treasurer  of  the  exchequer,  he  with  the  barons  has  the  custody 
of  the  records  of  the  exchequer.    4  Inst  105. 

He  ought  to  have  a  warrant  for  the  disposing  of  all  treasure  which 
he  disposes  of;  for  having  only  the  custody  of  the  treasure,  he  cannot 
dispose  of  it  ex  officio.    Mo.  476. 

(D  90  The  chancellor. 

The  chancellor  of  the  exchequer  has  the  custody  of  the  seal  of  the 
exchequer.     4  Inst.  104.  119.     Mad.  580. 

And  now  has  usually  the  office  of  under-treasurer  of  the  exchequer. 
Miad.  578. 

And  is  comptroller  of  the  pipe.     4  Inst  106. 
.    And  appoints   the   two  appraisers  of  goods  seised  for  not  paying 
customs,  and  directs  whether  die  party  shaJl  have  them  at  such  price, 
or  not     4  Inst.  104. 

And,  in  die  vacancy  of  a  treasurer,  does  every  thing  in  the  receipt 
of  the  exchequer,  which  the  treasurer  may  do.     4  Inst.  104. 

(DlO.)    The  barons. 

The  chief  baron  and  the  other  barons  of  the  excehquer  are  constituted 
by  letters  patent.     Mad.  582.     4  Inst'  117. 

And  were  antiently  barons  and  peers  of  the  realm.  4  Inst  103. 
in  marg. 

The  treasurer  and  barons  are  the  principal  officers  of  the  exchequer. 
Sav.  38. 

The  barons  are  the  sole  judges  of  the  court  of  pleas;  though  the  trea^- 
surer  of  the  exchequer  is  joined  with  them  in  the  custody  of  the  records 
of  the  court.    4  Inst.  105.  109. 

And  shall  take  an  oath  to  do  right  to  all,  &cc.  4  Inst  109.  Mad. 
^86,  7. 

They  may  discharge  and  respite  debts  due  to  the  king.    Mad.  137* 

But  the  court  of  equity  there,  is  before  the  treasurer,  chanceUor  and 
barons.    4  Inst  109. 

(D  11.)    The  chamberlains. 

The  chamberlains  of  the  exchequer  have  their  office  usually  for  life^ 
exercendum  per  se  aut  depidaU     4  Inst.  106. 

And  appoint  two  deputies.    4  Inst.  107*     Mad.  732. 

Antiendy 
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'    Antiendy  tfaey  had  the  keys  of  the  chests^  weighed  the  money,  and 
laid  np  the  bags  of  100/.     Co.  >L.  106.  a. 

And  now  they  have  the  keys  of  the  treasury,  where  the  records  of 
leagues,  doomsday-book,  pleas  of  justices  in  eyre,  and  of  the  forest,  &c. 
are.    4  Inst  106.     Co.  L.  106.  a.     Compl.  Att.  in  Exch. 
•   But  they  cannot  use  their  keys  till  the  auditor  of  receipt  brings  the 
key  of  the  treasurer.     Compl.  Att. 

So,  the  custody  of  the  treasure  and  record  belongs  to  them  jointly 
with  the  treasurer.     Mo.  475. 

To  them  belongs  the  office  of  one  of  the  door-keepers  of  the  receipt. 
4  Inst.  106. 

Their  under^hamberlains  cleave  the  tallies,  and  read  them  when 
written  by  the  clerk  of  the  tallies,  that  the  clerk  of  the  pells  and  comp- 
troller of  the  pells  may  see  their  entries  be  true.     4  Inst.  107* 

(D  12)  Remembrancers. 

There  are  three  remembrancers,  of  the  king,  of  the  treasurer,  of  the 
first-fruits.    4  Inst  106.     Mad.  714. 

The  two  first  are  in  the  king's  gift,  and  have  each  two  secondaries* 
i  Inst.  106,  107, 108. 

By  the  stat.  5  R.  2.  14.  the  said  two  remembrancers  shall  be  sworn 
to  see  all  writs  of  the  great  or  privy  seal,  sent  to  the  exchequer  for 
discharge  of  any  person  of  any  demand  in  the  exchequer,  put  into 
due  execution  by  those  to  whom  it  pertaineth.  Vide  S7  Ed.  3.  4. 
'  And  shall  every  term  make  a  schedule  of  all  so  discharged,  and 
send  it  to  the  clerk  of  the  pipe,  &c. 

'  The  king's  remembrancer,  by  his  office,  ought  to  make  process 
against  collectors  of  the  customs,  &c.  enter  in  his  office  all  recogni- 
zances acknowledged  before  the  barons,  take  bonds  for  the  king's 
debts,  &c.  and  make  process  upon  them,  make  process  upon  all  infor- 
mations upon  penal  statutes  (which  are  entered  in  his  office)  and  bills  of 
composition  upon  them,  enter  the  stallment  of  debts,  keep  all  convey- 
ances, &c.  of  lands,  &c.  granted  to  the  king ;  and  all  proceedings  by 
English  bill  are  entered  there.     4  Inst.  108. 

So,  he  ought  to  tax  all  bills  of  costs  in  the  exchequer.  Rules  and 
Orders  in  Exchequer,  16.    Rule,  42. 

The  treasurer's  remembrancer  makes  process  by  Jieri  facias,  and  ex- 
tent for  the  king's  debts,  &c.  enters  upon  record  if  accomptants  pay  their 
profiers,  &c.     4  Inst.  108. 

But,  if  a  remembrancer  be  made  a  baron  of  the  exchequer,  his  patent 
shall  be  void.    Dy.  197.  b. 

[In  the  king's  remembrancer's  office,  there  must  be  a  bond  fide  ser- 
vice of  five  years  before  one  can  be  a  clerk.     2  Anst  489.] 

£But  if,  upon  the  death  of  a  clerk,  there  is  only  one  in  the  office  who 
lias  served  a  clerkship,  he  cannot  compel  the  remembrancer  to  appoint.. 
2  Anst.  486.  624.] 

[The  treasurer's  remembrancer,  in  the  appointment  of  clerk  in  his 
office,  is  limited  to  those  who  have  served  a  clerkship  there.  3  Anst. 
463.  616.] 

(DI3.)  The  clerk  of  the  pipe. 

The  clerk  of  the  pipe  is,  by  his  patent,  described  to  be  ingrossaior 
magni  rotuli  inscaccario.    4  Inst.  106.     Mad.  717* 

Y4  And 
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And  all  acoounita  and  debU  to  the  king  are  collected  onl  of  theoftces 
of  the  king's  and  treasurer's  remenbraacer,  and  put  into  a  graai  loU^ 
called  the  pipCf  and  then  thqr  are  duly  charged.    4  Inst.  106. 

He  has  also  a  roUof  rerersionsy  which  comprebeoda  grants  ftir'jesflf% 
for  life,  and  in  tail,  without  rent,  &c.  to  the  intent  that  a  writ  mm  issm^ 
if  need  be,  to  enquire  whether  the  lessee  be  dead,  or  the  entail  deter- 
mined.   Ibid. 

There  are  two  secondaries  of  the  pipe.    4  Inst  107* 

The  chancellor  of  the  exchequer  is  comptroller  of  the  pipeu  Videanlo^ 
(D9.) 

(D  14.)  The  auditors,  &c. 

There  are  five  auditors  in  the  exchequer,  who  take  and  audit  all  ac- 
counts of  receivers,  collectorsi  &c«    4  Inst.  106. 

The  auditor  of  the  receipt,  who  files  and  enters  the  bills  of  the  tellers 
certifies  to  the  lord  treasurer  every  week  the  money  received,  makes  a 
debenture  to  each  teller*  before  he  pays  any  money>  and  audits  their  ac- 
counts.   4  Inst.  107* 

He  has  also  the  custody  of  die  black  book  of  receipts,  and  of  the  lord 
treasurer's  key :  and  sees  that  the  tellers  lock  up  their  money  in  the 
treasury,   4  last  1(X7. 

There  are  two  auditcnrs  of  the  prest,  who  audit  all  accounts  of  monev 
imprest  to.  any  person.  4  Inst  107.  And  foreign  accompta.  Mad» 
729. 

But  an  auditor  cdhnot  determine  whether  a  licence  or  grant  be  gpod. 
4  Inst.  106. 

Neither  can  he  put  any  thing  in  charge ;  for  he  only  audits  accovats. 
Ibid. 

Neither  can  he  make  a  super,  but  only  money  received  and  audited 
before.    4  Inst  167. 

(D 15.)  Foreign  opposer,  &c. 

The  foreign  opposer  opposes  all  sherifi^s,  &c.  in  theiv  accounts  of 
the  green-wax,  viz.  of  all  fines,  issues,  amerciaments,  recognizancest. 
&c.  for  which  process  is  sent  to  the  sherifi^,  sealed,  with  greens-wax. 
4  Inst  107. 

The  clerk  of  the  estreats  provides  that  summons  foraH  fines,  &c.  es- 
treated into  the  exchequer  be  issued.    Mad.  731- 

The  clerk  of  the  nichils  makes  a  roll  of  the  sums  in  process,  for  ndiidt 
the  she]::ifi*  returns  nichil,  and  delivers  it  to  the  treasurers  remembrancer* 
4  Inst.  107. 

The  derk  of  the  summons.  Ibid. 

The  derk  of  the  pleas  has  the  office  in  whicli  all  suits  are  entered. 
Ibid. 

The  derk  of  the  tallies,  who  makes  tallies  for  debt,  or  for  rewnd. 
4  Inst  107, 8. 

The  derk  of  the  pells  enters  all  receipts  or  bills  of  the  tders,  in 
jpeUe  recepiorum;  and  all  payments  in  pelle  exituum.  4  Inst.  106. 
Mad.  739. 

There  are  four  tellers,  who  receive  all  mon^  for  the  kmg,  give  a  bill' 
'of  receipt  to  the  clerk  of  the  peUs,  who  eliarges  them  ;  pay  aU  money 
by  warxant  of  the  auditor  of  the  reoeipt,  and  make  a  book,  of  receipts 
and  payments  for  the  lord  treasurer.  4  Inst.  103«  Mad.  799«  Vide 
ante,  (D  4.) 

The 
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The  usber  of  theczcfaeqiier  m  aa  antient  oftoefi  who  has  imder  him 
fanr  under-ttshers.    Mad.  718.    Dy.  81S.  b. 

The  usher  of  the  feceipt. 

The  pesMT  and  fiisor  who  weigh  and  melt  die  coin  paid  in  the  I'eceqpt 
efthemxheqatr.    Mad.  54(^  1. 

The  wi*^yAal  has  the  custody  of  debton  comimtted  during  die  term, 
reo^ves  all  c^&cea  foood  virhUe  officii f  and  ddivers  them  to  die  trea- 
8iirer*8  remenbnuieer,  and  appoints  auditors  finrdie  accounts  of  sherifi^ 
&c»     4  Inst.  107.     Mad.  725. 

Vide4lB8t.l07f8. 

[(D  b.)  jnfttfor  tttiD  fii«i  prfair  cotntir.] 


ids  ia  Ut  jur%$diction*  —  Though  an  htferior  court  has  oriffi- 
y  jurisdiction,  yet  if  pending  die  suit  a  question^  neeosaiy  to  be 
detennined  in  the  cause,  arises,  of  which  they  have  not  eogmzanc^  th^ 
jurisdictian  is  ousted  altimether.     lT»R.552.] 

[The  principal  point  m  die  case  ^  5  Mod*  249.  2fl8.  Salk.  SBO. 
and  Skinner  674.,  under  consideration  was^  the  ooinse  of  replevyng 
in  a  hundred  court;  that  die  cost  took  upon  itself  to  decide  what 
must  be  such  course^  bccaane  every  handled  court  is  derived!  oat  of 
the  hundred  court,  and  csb  have  no  power  wUch  Ae  coaatry  court 
hasnot;  aod  becouw^  as  die  powers  of  a  county  cowt  depend  not  vponr 
die  particnlar  charters  hf  vmck  eack  eoust  may  happeir  to  be  coustfi- 
tuted,  but  upon  the  jurisdiction  and  course  of  proeeedmg  genen^  inci' 
dent  to  that  description  of  court  at  conuuen  law;  every  superior  eoort 
must  know  what  ia  die  iurisdidioB  and  lent  course  of  orooeeifing  inr 
such  conrti^throoghoui  the  realnu  It  conmdes  nothing  tfowever^  as  tor 
couKt&  which  owe  dteivjurisdktniit.  not  to  t&e  common  hnr,  but  kypBtt^ 
ticuLur  charters  or  toprescviptito%  which  pre-eappese  such  charters,  add 
where  the  esitCBt  ofjuaiBdictbn  and  the  consse  of  proceeding  may*  dqyend 
entiareLy  upon  the  terma  m  whsds  die  ftmichne  wa»  originally  granterf ^ 
That  other  infericrr  courts  mm  have  a  pK«seriptive'r»ht  ixy  hohTpFea  of 
rmluvin  byplainl^ithotti^  huuufed  courts  camo^  is^  admitted  by,  kc  ttc. 
4  M.  Sc  &  120;) 

[Bemooal  of  came$<Jimm^*^l£m  defendant  removes  a  eausewhetber  by 
recordarior  habetu  corpus^  firons an  infermr  (heie  the  countyj  to  a  supe- 
lioc  couc^  die  plaintiff  is  bound  to  fnUow  him;  so  diatif  he  doesnol^ 
the  defendsnt  may  siya jodyawit  of  nou  jww#     I  T.R.  971'.J 

[If  the  defimdant  m  an  mftrior  court  removes'  die  cause  By  Mkat 
eorpusto  a.au|perioreoqrt^  the pUntiffiB not  bound  to  follow  Mm there^ 
so  that  judgment  of  um  j»rar  fi>r  wunt  of  ar  dfedaralSon  camiot  be  signed. 
I^  however,^  the  phuutiiF  takes-  msf  step  in  the  cause  after  it  has  been' 
removed^  ha  is  bouud  to  Moceed*  The  cause  i»  not  efibctnaOy  until' 
bailhaa  been  perfected  ^the  deCeudant  hmn^t  been-  anresttfcl),  so  that 
BOf  intscfersnae  by  die  j^amtiff  bsfbru  the  baQ  nave  justified,  is  not  tak« 
ii^ga.stsp'afteg  removuL    8  M^  &  8.  93.} 

tif  jujasdictba  bemuoDi  toau  infiuior  court  of  common  law  to  try  a: 
new  offence  created  by  statute^  the  proceedfaigt  may  be  removed  by 
hobeasr atrgut  cuaieauui  or  curiHraRfy  unless  expressly  prohibited,  seem 
where  the  statute  oreatingdie  oAuce  pieanibes  a  speoal  jurisdiction  not 
known  to  the  cmnmon  law.    Coup*  508.] 

[The  record  and  proceedmgs  of  an  inferior  court  imtx)6uig  a  fine, 

cannot 
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cannot  after  the  fine  has  been  created  into  another  court  having  compe- 
tent jurisdiction  over  the  subject  matter,  be  removed  into  the  K.  B. 
Therefore  a  c^f  orari  to  remove  the  record  and  proceedings  out  of  a 
court  leet,  imposing  an  amerciament  which  had  been  estreated  into  the 
duchy  chamber  of  Lancaster  and  paid,  was  refused.    2  T.  R.  IS^.] 

[Where  an  indictment  for  felony  has  been  removed  firom  an  inferior 
court,  in  order  to  outlaw  the  defendant,  if  he  appear  before  the  outlawry 
is  complete,  a  procedendo  will  be  awwled  under  stat.  6  Hen.  8.  c  6» 
6  T.  R.  478.] 

[If  a  defendant  convicted  on  an  indictment  before  an  inferior  juris- 
diction, wish  to  object  in  a  superior  court  to  errors  on  the  record,  he 
should  bring  error  on  the  judgment,  and  not  remove  the  record  by  cer- 
tiorari between  conviction  and  judgment.    6  T.  R.  145.] 

[A  certiorari  will  not  be  granted  to  remove  an  indictment  from  an 
inferior  jurisdiction,  after  conviction  and  before  judgment,  in  order  to 
grant  a  new  trial.     IS  Ekist,  41 1 .] 

[An  indictment  cannot  be  removed  from  an  inferior  jurisdiction,  be* 
tween  conviction  and  judgment,  unless  the  punishment  annexed  be  cer- 
tain.    IS  East,  414.] 

[Where  the  statjUte  creating  a  new  o£fence,  directs  that  it  shall  be 

prosecuted  in  a  particular  inferior  court,  the  proceedings  in  which  happen 

to  be  according  to  the  course  of  the  common  law,  and  which  are  not 

changed  by  the  statute,  such  prosecution  is  removable  in  the  superior 

court  ,of  K.  B.,  unless  the  jui;isdiction  of  that  court  is  taken  away,  not 

by  inference  from  general  expressions,  but  in  express  terms.     But  if  the 

inferior  court  does  or  is  to  proceed  contrary  to  the  forms  of  the  common 

law,  so  that  the  course  of  proceeding  in  the  inferior  and  the  superior 

courts  are  different  in  prosecution,  cannot  be  removed;  since,  by  pre* 

scribing  the  inferior  court,  the  statute  has  directed  that  the  offence  shall 

be  prosecuted  in  a  particular  form ;  now  to  remove  would  be  prosecuting 

it  in  a  manner  different  to  that  prescribed,  for  the  superior  court  have 

jurisdiction  to  proceed  according  to  common  law  only,  and  not  according 

to  the  forms  of  the  inferior  court.    The  52  Geo.  S.  c.  155.  s.  12.  afiEbrds 

an  illustration  of  the  first  part  of  the  foregoing  proposition.   The  offence 

thereby  created  is,  disturbing  a  religious  assembly;  and  it  provides  that 

**  the  offender,  upon  proof  before  any  justice  of  the  peace  by  two  or  more 

credible  witQesses,  shall  find  sureties  to  answer  fOr  such  offence,  and  in 

de&ult  of  such  sureties,  shall  be  committed  till  the  next  general  or  quarter 

sessions;  and  upon  conviction  of  the  said  ofience  at  the  said  general  or 

auarter  sessions,  shall  sufier  the  penalty  401."  Now  the  proceedings  at 
be  sessions,  and  in  the  K.B.  by  indictment,  are  similar;  and  the  statute 
has  not  prescribed  a  form  different  irom  the  usual  one,  neither  has  it 
confined  the  prosecution  to  the  sessions ;  therefore  it  may  be  removed 
by  certiorari  into  the  K.  B*  before  trial.  That  provision  respecting  the 
two  witnesses  does  not  relate  to  the  prosecution,  but  to  the  apprehension 
of  the  offender.  Had  it  required  two  witnesses  to  convict  him,  thiy 
mode  of  proceeding  being  contrary  to  the  common  law,  and  therefore 
to  the  mode  of  proceeding  in  the  court  of  K.  B.,  the  indictment  could 
not  have  been  removed  before  trial.  4  M.  &  S.  508.] 
.  [Proceedings  against  bail  by  scire Jacias  cannot-  be  removed  finom  an 
inferior  court  to  which  the  original  cause  removed  therefrom  had  been 
sent  back  by  procedendo.     6  T.  R.  $65*] 

[An 
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.[An  information  qui  tarn,  upon  8  Geo.  I.  c  27*  for  a  fraud  in  weighing 
and  packing  butter,  exhibited  in  the  sheriff's  court  at  York,  xoay  be 
removed  into  B.  R.  by  writ  of  habeas  corpus  cum  causa.     Cowp,  52SJ} 

[In  an  inquisition  by  an  inferior  jurisdiction,  the  foundation  of  their 
junsdiction  must  appear  therein.    4  Burr.  2244.] 

INisi  Prius.—^A  judge  at  nisi  prius  may  receive  affidavits  in  support 
of  an  Implication  to  put  off  the  trial.     4  T.  R.  285.] 

[There  are  no  words  in  the  st.  14  Hen.  6.  c.  1.  expressly  empowering 
thejustioe  of  nisi  prius  to  enquire  of  felonies;  though  such  has  been  the 
uniform  practice  from  the  time  of  that  statute  to  the  time  of  the  statute. 
25  Geo.  2.  c.  37.     4  M.  &  S.  442.] 

[A  judge  at  nisi  prius  must  be  considered  to  all  intents  as  acting  under 
the  authority  and  as  an  emanation  of  the  court  whoice  the  record  itself 
emanates.    4  T.  R.  292.] 

[A  conviction  at  nisi  prius  on  an  information  out  of  the  court  of  king's 
bench  is,  in  legal  operation,  a  conviction  before  the  court  itself.  16  East» 
404.] 

(£)  Cfte  court  of  cdibair^. 

(E  1.)  Who  are  the  judges. 

The  court  of  chivahy,  or  court  martial,  is  held  before  the  lord  con* 
stable,  and  earl  marshal  of  England.  4  Inst  12S.  Ca.  Pari.  66.  Vide 
Officer,  (E  2,  S.) 

The  constable  was  antiently  constituted  for  life,  or  for  him  and  his 
heirs;  but  IS  H.  8.  it  was  forfeited  by  the  attainder  of  the  duke  of 
Bucks,  and  was  never  after  granted  hut  pro  hoc  vice.  4  Inst  127.  SpeL 
Gl.  146. 

But  the  earl  marshal  cannot  hold  plea  without  the  constable.  Ca. 
Pari.  66. 

Not  for  the  marshalling  of  funerals,  arms,  &c.  R.  cont.  1  Sid.  852. 
1  Lev.  280.    Ace.  Ca.  Pari.  66. 

And  therefore,  where  the  king  refuses  to  make  a  constable^  the  plea 
cannot  be  determined  in  the  court  of  chivalry.    Co.  L.  74.  b. 

(E  2.)   What  jurisdiction  it  has. 

By  the  st.  IS  R.  2.  st.  1.  c  2.  it  is  declared,  that  this  court  has  cog^ 
nizance  of  contracts  touching  deeds  of  arms,  amd  of  war  out  of  the  realm. 
Vide  Co.  L.  89 1 .  b.    4  Inst .  1 23. 

And  of  things  which  touch  war  within  the  realm,  which  cannot  be 
determined  by  the  common  law;  with  other  usages  and  customs  to  the 
same  matters  pertaining. 

'    The  plaintiff  shall  by  his  petition  declare  plainly  his  matter,  before 
any  shall  be  dted  to  answer  mereto. 

And  therefore^  if  a  man  be  accused  of  treason,  misprision,  &c.  done 
out  of  the  realm,  it  shall  be  tried  before  the  constable  and  marshal* 
4  Inst  124. 

And^though  b^  the  st.  26  H.  8. 18.,  85  H.  8.  2.,  and  5  Ed.  6. 1 1.  trea- 
sons an^  misprisions^  &c.  may  be  inquired  of  in  B.  R.  or  before  special 
commissioners,  if  done  out  of  the  realm,  as  well  as  done  in  it ;  yet  this 
does  not  take  away  the  jurisdiction  of  the  constable  and  marshal,  4  Inst 
124.     2^  Bush.  107. 
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Aof  tahrieti  botkiidd^  ace.  out  of  iherealiii^  sliaH  be  tried  iqioB  flp- 
ped  before  the  oMstaUe  and  jDMnhal*    Co.L.  74« 

^i  if  the  mortal  stroke  be  ghren  out  of  the  rcalm^  thotj^  the  death 
be  irithin  the  realtti.    C!o.  L«74.b. 

So,  the  court  has  an  absolute  jaliidiction^  by  prescriptioi^  ia  rtatlertf 
of  hooouf,  pedigree^  descent,  and  coat  armonr.    4  Mod.  188« 

But  by  the  st.  IS  R.  fi.  at  1.  c.  2.  if  a  plea  be  oommenced  before  the 
eonstable  and  marshal  of  any  matter  that  may  be  determined  by  the 
common  law  of  the  land,  a  privy  seal  shall  be  dit eelcd  to  the  constable 
and  mardtsl  to  sOMeaie^  &e# 

So,  by  the  st,  8  R.  2. 5.  all  pleas  that  ought  to  be  discassed  al  eom« 
mon  h,Wi  Ab&  iM  be  held  before  ike  constaMe  and  marshaL 

Anddi^fefofe,  a^MUIMonlksy  atweUasaprifyseal,  if  the  eoutfl 
proceeds  upon  a  matter  out  of  their  jurisdictioei.  R.  Ca.  Pari.  68* 
AdttU  4  Mod.  128. 

As,  If  the  sm^be  flie^e  for  the  ofdering  ofa  fimcnd.   Ca.  ParL  64. 

For  encroachment  upon  the  office  of  an  herald;  for  an  action  upos 
the  case  lies  for  it  at  common  law.    Ca.  Pari.  6B^ 

So,  the  constable  and  marshal  have  no  jurisdiction  of  a  thing  done 
upon  the  high  sea,  thougb  it  be  out  of  the  realm ;  for  it  belongs  to  the 
admiraL    4  Inst.  1S4^ 

So^  the  marshal  hasno  jurisdiction  alone,  if  no  constable  be  made^ 
al  leasts  pr^kac  vice.    S  Rush.  107. 

Thecourtof  chivalry  proceeds  according  to  the  usages  and  customs  of 
the  sane  eourt    4  Jmu  %9B* 

And  if  the  usi^  filils^  acoording  to  the  civfl  law  in  the  case  of  arms. 

4  Inst  135.    Co.  L.  Ml.  b*    2  Bush.  107. 

The  trial  in  the  court  of  diivalxy  shall  be  by  combat,  or  by  ihe  teslii- 
mkmy  of  witnesses.    Co.  L*  74.  a. 

As  to  trial  by  combat,  vide  Battle. 
.    By  attainder  uptm  a  kidgment  in  thecourt  of  duvalry^  lands  sip  not 
forfeited,  nor  the  blood  corrupted.    4  Inst.  1^5. 

After  sentence  in  thecourt  of  chivalry,  the  party  grieved  may  appeal 
to  the  king^    Ibidl 

[Under  the  mutiiw  act,  courts  martial  in  Gibraltar,  and  other  places 
beyond  the  seas,  wherein  there  if  ne  dvil  judi^atnre,  have  a  discretion* 
flTf  power  kn  Ae  lUal  and  punSshnieitt  of  oiences;  tiierefiNre  they  are 
mi;  bomdi  to  proceed  according  tm  the  municipal  law  of  England. 
1  East,  306.] 

(^  S*>  Wliat  officers  belong  to  fhe  court.— The  heralds 

Theheraldsareofficersattendantuponthecourtof diivaliy.  4  Ihst.l2^. 

Tlsece  0im  three  kinged  of  artas^'  Garter,  Clax^cieux^  Norroy  ;  and 
each  of  them  has  several  heralds  under  him.    Vide  Norroy. 

A  Idn of  ann»sliall  beeMaledby  the  kin^s  patent 

Asdthe  tkle  of  aavtsr,ftc.  kitfg  of  anas  is  parcel  of  his  name. 

So,  a  herald  shim  be  created  by  patent.    4  Inst.  12!7. 

Jknd  hs^ shdl  bie^ ft  complete  officer  by  hiapatent,.  thoiighhe  has  no 
«iier  iMBiliiuM.    B^  N6>^  ISOv  .  .      ,        . 

And'thou^^'he^nevierwaapuieCttvaBt^  yet  by  tlie  rules  of  the  oifice 
Ai»i*rekfrimL    Noy^  150. 

The  heralds  were  incorporated  by  R.  S.  and  afiMrwavds  by  charter 

5  Ph.  &  M.  4  Inst  126. 

And 
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Aad  bf  pMat  8  Ed.  ^t  A^  ant  dig^aygid  of  all  toU«,  ^nb^idies, 
^«    Ibid. 

It  Mongn  lo  oarter  Img  pf  anom  to  loarfihal  all  public  fim^als  of 
the  nobility^  and  to  clangnci^ux  wd  norroy,  the  public  iimerals  of  the 
Ipnfiy,  and  to  diract  what  banners  and  arma,  abaU  ba  uM^  R,  per 
three  J.  1  Sid.  S&S.    Vide  Ca.  Pari  63*    i  I«st,  126. 

(F)  ci^e  court  of  marier&abfea. 

The  court  of  the  marshalsea  is  held  before  the  steward  and  marshal  o 
thekin^s  household.    4  Inst.  130.     10  Co.  73.  a*    6  Co.  IS.  a. 

And  it  has  original  jurisdicdon  within  theyeige,  ^ia.  within  die  drcuit 
of  twehre  miles  round  the  mansion  of  the  king.  4  H.  6.  8.  4  Inst  ISO. 
Ld.  Bac  CSiarffe  at  the  sessions  of  the  verge.    Vide  the  at.  88  H#  8.  19. 

The  jurisdiction  was  general,  by  the  eomracm  law^  in  all  causes,  cri- 
minal and  civil,  real,  personal,  and  mixt,  within  the  vei^ge,  as  justices 
in  eyre,  or  vicegerents  of  B.  R.  there :  but  this  is  now  taken  away  by 
the  St  Art.  sup.  Chart.  S.     10  Co.  71.    2  Inst  549. 

And  now  the  coroner  within  die  verse  may  inquire  of  murder, 
homicide,  &c.  done  within  the  verge*  with  the  corona  of  the  county, 
by  the  st  28  Ed.  1.  Art.  sup.  Chart.  3. 

And  his  auth(M*ity  is  the  same  widi  the  coroner  of  die  ooun^.  R. 
4  Co.  46.     Vide  the  st  SS  H.  8.  12. 

ButB.  R.  justices  of  gaol-delivery,  of  the  peace,  &c.  have  a  general 
jurisdiction^  and  may  inquire  of  felony,  &q.  within  die  vexge.  R. 
4  Co.  46. 

.  And  if  the  coroner  of  the  counQr  be  also  coroner  of  the  verge,  an  in- 
dictment before  him  is  good.    R.  4  Co.  46.  a. 

So,  there  was  also  a  particular  jurisdiction  in  the  marshalsea  by  the 
common  law,  confirmed  by  the  st  28  Ed;  l.-Art.  sup.  Chart  3.  to  have 
cognizance  of  trespass  t)i  et  armis  within  die  verge,  where  die  plaintiff 
or  defendant  was  of  the  kinfifs  household ;  and  of  debt,  and  covenant^ 
when  both  were  within  the  king's  household.  12  Co.  71^  &c. 
2  Inst  548.  R.  6  Co.  20.  b.  Conf,  by  the  st  15  H,  6.  t*  P.  1  Sid. 
180. 

So,  there  is  the  palace-ciourt  in  the  marshalsea,  which  has  Jurisdiction 
within  the  verge  of  twelve  miles,  though  neither  par^  be  oi  die  house* 
hold.     Sal.  439. 

[Where  process  has  issued  to  arrest  persons  residing  within  the 
boundaries  of  the  palace  court,  it  has  been  usual  to  obtain  permission 
from  the  king  for  that  purpose,  signified  by  the  officers  of  his  house- 
hold, and  the  writs  have  in  such  iastimcftf;  been  backed  by  the  clerk  of 
die  board  of  fl^*een  doth;  but  for  many  years  past^  dvilprooess  has  been 
executed  wi£in  the  said  boundaries  without  such  leave.  However^ 
an  indictment  will  not  lie  against  an  Oifficer  of  the  palace-court  for 
arresting  a  person  not  of  the  king's  household,  against  whom  a  writ 
has  issued  out  of  the  court,  though  no  leave  to  make  the  arrest  had 
be^obtamed  from  the  board  of  green-doth.  T.SOOeo.S*  3T.R»795.] 

But  the  marshalsea  cannot  hold  plea  of  freehold. 

Nor,  of  trespass  upon  the  case,  or  other  tre^ass  which  is  npt  done  vi 
et  armif.    2  Inst.  549.     10  Co.  76.  a. 

Nor,  in  ejectment 

Nor, 
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Nor,  in  troverj  assumpsit,  &c.  10  Co.  76.  a.  R.  unless  both  parties 
are  of  the  household.    2  Rol.  498. 

If  the  marshalsea  holds  plea  of  a  thing  done  out  of  the  verge,  the  pro-* 
oeedings  are  void,  and  coram  nanjudice,    PI.  Com.  S7.  b. 

So,  in  trespass,  when  neither  party  is  in  debt  and  covenant,  when 
both  are  not  of  the  kinff's  household.    R.  10  Co.  77.  a. 

If  the  plaintiff  or  defendant  be  alleged  falsely  to  be  of  the  house- 
hold, by  the  st  15  H.  6-  1.  it  may  be  averred  to  die  contrary;  or  the 
party  may  have  a  supersedeas  directed  to  Uie  steward  and  marshal. 
10  Co.  75.  b. 

The  marshalsea  is  a  court  of  record.     10  Co.  69.  b. 

The  proceedings  are  by  bill,  and  not  by  original.     10  Co.  73  a. 

If  the  king's  household  removes  out  of  the  verge,  the  actions  there  de- 
pending are  discontinued.     10  Co.  78.  a. 

Error  of  a  judgment  there  was  in  parliament  before  the  st.  5  Ed.  8.2. 
and  10  Ed.  3.  st.  2.    10  Co.  69.  b. 

[The  plaint,  not  the  capias,  is  the  commencement  of  the  suit  in  the 
numhalsea  court.    Dougl.  61.] 

(6)  Clie  court  Of  green^ciotl). 

So,  by  the  common  law,  a  court  is  held  b^ore  the  lord  steward,  trea- 
surer of  the  household,  comptroller^  master,  cofierer,  two  clerks  comp- 
trollers, who  sit  at  a  table  with  a  green  cloth  in  dotno  compute  hospitii 
regis.    4  Inst.  131. 

And  they  have  jurisdiction  to  take  an  account  of  all  the  expences  of 
the  king's  household.    Ibid. 

To  make  provision  for  the  household}  and  payment  for  such  provision. 
4  Inst.  181. 

For  the  good  government  of  the  servants  of  the  household,  who  are 

Eaid,  by  the  lord  chamberlain  those  above  stairs^  by  the,  cofferer  those 
elow.    Ibid. 

(H)  Cde  court  of  tte  lertetoarn  of  tftr  iiing'0  iiouiereboio. 

So^  by  the  st.  3  H.  7*  14.  the  steward,  treasurer,  and  comptroller  of 
kins's  house,  or  one  of  them,  may  inquire  by  twelve  of  the  cheque-roll 
of  Uie  household,  if  any  servant  of  the  cheque-roll,  under  a  lord,  make 
any  confederacies,  compassings,  &c.  with  any,  to  destroy  the  king,  or 
any  lord  of  the  realm,  or  any  other  sworn  of  the  king's  council,  or  the 
steward,  treasurer,  or  comptroller  of  the  household,  and  if  found,  he 
may  be  put  to  answer.  And  they,  or  two  of  them,  may  hear  and  de- 
termine same  offence  (which  shall  be  felony)  by  twelve  other  of  the 
household,  against  whom  no  challenge  but  for  malice.  And  if  the  de- 
fendants be  found  guilty  by  confession  or  odierwise,  they  shall  have 
judgment  as  felons  attaint  by  the  common  law. 

So,  by  the  st.  SS  H.  8.  12.  all  treasons,  misprisions,  murders,  man- 
slaughters, bloodsheds,  &c.  in  any  palaces  or  houses  of  the  king^  or 
other  house  where  he  resides,  shall  be  inquired,  tried,  &c.  before  the 
lord  great  master  or  lord  steward,  and  in  his  absence,  before  the  trea- 
surer and  comptroller,  and  the  steward  of  the  marshalsea>  &c.  or  two  of 
them,  whereoi  the  said  steward  of  the  marshalsea  to  be  one^  witfiout 
further  commission. 

And 
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And  though  the  long  be  removed  from  the  palace^  where  the  oflence 
"Was  done  brfore  the  mquest  or  trial,  it  shall  be  inquired  oi^  tried,  &c* 
before  the  king^s  said  ministers,  or  two  of  them,  by  his  servants  of  the 
cheque-roll  at  the  palace,  &c«  where  the  king  is  residing. 

And  all  inquisitions  by  the  coroner  of  the  household  shall  be  returned 
before  them. 

And  they  may  issue  a  precept  to  the  clerks  comptrollers,  clerks  of  the 
cheque,  and  clerks  marshal,  to  return  twenty-four  of  the  yeomen  offi- 
cers of  the  cheque  roll,  of  whom  they  may  appoint  any  number  more 
than  twelve  to  inquire  of  such  treasons,  misprisions,  &c. 

So,  there  is  a  commission  usually  granted  to  officers  within  the  vergd 
to  be  justices  of  the  peace,  and  oyer  and  terminer,  for  riots,  and  other 
ofiences  there.     Mod.  Ca.  76. 

(I)  Clje  portmote  court. 

The  portmote  is  a  court  held  in  a  port,  or  haven  of  the  kingdom. 
4  Inst.  148. 

^^e  comt  of  ^to9  coimni00ion  is  taken  away  by  the  st.  16  Car.  1.  11. 

(K)  cte  court  of  jatar-c&amtier. 

An  antient  court  was  holden  coram  rege  8f  concilio  suo  in  camera^ 
which  wad  the  court  of  star  chamber.     4  Inst.  60.     2  Rush.  472. 

And  therefore^  it  was  not  erected  by  the  st.  3  H.  7.  1*  but  that  act 
affirmed  the  jurisdiction  of  the  court,  and  was  directory  to  its  proceed- 
ings in  several  particulars.    4  Inst  62. 

The  jurisdiction  df  the  court  extended  to  the,  examination  and  punish- 
ment of  oppressions,  and  other  exorbitant  crimes  of  great  men,  bribery, 
extortion,  maintenance,  embracery,  forgery,  peijury,  spreading  of  fidse 
rumours,  libels,  riots,  routs,  unlawful  assemblies,  misdemeanors  in 
sherifi  or  bailiffi,  frauds,  duels,  challenges,  and  other. extraordinary 
o£fences,  pursuant  to  the  laws  and  customs  of  the  reahn.     4  Inst  63. 

And  the  proceeding  was  by  information  or  bill,  examination  of  parties 
upon  interrogatories  and  witnesses.     Ibid. 

The  informations,  bills,  answers,  replications,  and  decrees  were  in 
English,  ingrossed  in  parchment,  and  filed.     Ibid. 

The  process  was  by  subpoena,  attachment,  commission  of  rebellion, 
&c.  all  under  the  great  seal.     4  Inst  66. 

But  the  court  had  no  jurisdiction,  except  for  things  which  were  con- 
trary to  the  common  law,  or  a  statute.     4  Inst  63. 

Nor,  for  an  offence  which  touched  the  life  or  member  of  a  man* 
4  Inst.  66. 

Nor,  for  matters  of  an  ordinary  nature,  which  belonged  to  the  courts 
of  common  law.    4  Inst.  63. 

And  now  by  the  st.-16  Car.  10.  this  court,  and  all  the  jurisdiction 
exercised  therein,  are  dissolved,  and  taken  away. 

fl^e  tmm  of  rei|ue0t0  is  taken  away  by  statute.  Vide  the  st  16  Car.  1.10. 
Vide  4  Inst  97. 
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«|^  fttift  tf  fiitvtailii  nft  IMN  is  taken  swajr  bj  the  gtat.  1  Mary  la 
4  Inst  120* 

V3^  mm  arauamiiitittaif  is  taken  away  bj  the  st.  1  Mary^  10.  4  Inst 
122. 

(L)  c^e  coutt  of  jBftannarfe0. 

(L  1.)  In  whst  caaes  it  has  joriadiction. 

By  charters,  one  to  the  tinners  of  Gimwall,  and  the  other  to  the 
tinners  of  Devon*  made  10  Ap.  38  Reg.  Ed.  1.  and  confirmed  by  diarter 
8  Bic  2.  the  king  grants  quod  amnes  stannatores  dum  cperafitur^  S^c.  tint 
qitieti  deplacUis  nativorum  Sf  omnibus  placUUS^  quereUs  curiam  nosh-am 
spectan.f  ^c.  iia  quod  non  respondeant  coram  aliquibus  Jusiiciariis,  8fc. 
de  aliquo  jdacito  infra  stannarias  prcsdictas  €mergen.y  excepiis  placitis 
terraj  vita^  4*  memn'orum.  PI.  G)m.  327.  b.  4  Inst  232.  &at.  16 
Car.  1. 15.    Vide  Abatement,  (D  7.)    Wufe,  (H  2.) 

Et  quod  custos  nosier  vel  gus  locum  tenens  ieneat  omnia  jdadia  inier 
stannatores  pradictos  4*  inter  ipsos  4*  alios  de  omnibus  transgressionibuSf 
guerdis  4*  coutractibus  if^a  stannarias  illas  emergen^  4^.  PI.  Com. 
327.  b. 

By  St  50  Ed*  3.  and  by  his  charter  6  July*  60  Ed.  3.  upon  com- 
plaint of  grievances  by  colour  of  the  same  charters,  restraint  was  put  to 
aock  grievances,  saiais  Ubertatibus  ^privilegiis  per  chart,  pradid.  con^ 
cessis.    4  Inat.  233. 

And  therefore,  the  warden  of  the  stannaries  may  hold  a  court  fi>r  re- 
dress of  all  tremasses,  coniplaints,  and  contracts  between  die  tinners 
working  within  ue  stannaries,  &c.  and  between  them  and  otha^. 

And  this  privilege  extends  to  all  blowers,  labonrers^  uid  workers  wtth- 
ont  firand  in  or abouttbe  stannaries  in  Cornwall  and  Devon,  during  the 
lime  diev  work  there.    R.  by  all  die  J.  4  Jac    4  Inst.  231. 

So,  tte  oonrt  of  the  stannaries  shall  have  jurisdiction  in  all  matters 
wUflh  eoncem  or  depend  upon  the  stannaries.    R.  4  Inst.  231. 

Sa#  in  all  transitory  actions  between  tinner  and  tinner^  though  the 
eaaaaf  baooUalend,  and  does  not  relate  to  the  stannaries.    Ibid. 

So,  it  may  be  in  the  stannarieB,  thoiu^  the  cause  arises  out  of  the 
stannarie%  where  the  defendant  lives  witnin  the  jurisdiction.    Ibid. 

So,  between  a  tinner  and  a  foreigner,  if  the  defendant  does  not  plead 
to  th#  jnrisdicdott,  and  it  does  not  appear  upon  the  proceedin^p  to  be 
out  of  die  jurisdiction.    Ibid. 

(L  2.)  In  whatnot 

Bat  by  the  st.  50  Ed.  Sb  the  court  of  stannaries  has  jurisdiction  only 
de  qperariis  laborantibus  in  stannariis  UliSf  4f  ^on  de  aliis,  aut  aUbi  la* 
horaatHms.   4lnsL233. 

Though  he  be  master  to  the  labourers  within  die  stannaries,  or  his 
other  servants.    Semb.  4  Inst  233.] 

So,  by  the  st  16  Car.  1.  15.  in  a  vill  only,  where  some  tin-work  is  in 
work,  and  shall  be  in  working. 

So,  the  court  of  stannaries  has  no  jurisdiction  in  any  local  action, 
which  arises  out  of  the  stannaries ;  for  pleas  of  land,  life,  or  member,  are 
excepted  out  of  the  charter,  and  therefore  there  must  be  justice  elsewhere. 

R,  4  Inst  231. 

Nor 
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Vor  in  d  personal  action,  which  arises  out  of  the  stannaries^  if  it  be 
Ibetween  a  tinner  and  another,  and  the  defendant  will  plead  to  the  juris- 
diction, or  it  appears  upon  the  proceedings  to  be  out  of  the  jurisdiction. 
Ibid. 

Sof  if  the  cause  of  action,  between  a  tinner  and  a  tinner,  arises  out 
of  the  stannaries,  it  may  be  brought  elsewhere  if  the  plaintiff  will. 
2  Inst.  231. 

If  the  plaintiff  sues  in  the  court  of  the  stannaries,  where  the  matter 
arises  out  of  the  jurisdiction,  the  defendant  may  tender  a  plea  to  the 
jurisdiction  upon  lus  oath ;  and  if  it  be  refused,  he  shall  have  a  prohibi- 
tion.    Ibid. 

And  he  has  privilege^  that  he  shall  not  be  arrested  in  any  place  when  ho 
goes  to  make  his  oath,  eundo,  redeundo,  out  tnorando*     Ilnd. 

S09  by  the  st.  16  Car.  1.15.  the  defendant  shall  be  discharged,  if  he 
tender  an  oath,  that  he  is  not,  nor  was  a  tinner,  when  die  suit  com- 
menced, unless  the  plaintiff  make  oath  that  he  is  a  working  tinner 
without  fraud,  and  that  his  suit  arose  within  the  stannaries,  or  concerns 
tin  or  tin*works. 

So,  if  it  appears,  by  the  plaintiff's  own  shewing,  that  the  cause  of  action 
arises  outof  die  jurisdiction,  the  proceeding  there  shall  be  void,  though 
the  defendant  did  not  plead  to  the  jurisdiction.     Ibid. 

Or,  if  it  appears  by  the  condition  of  an  obligation,  that  a  thing  was  to 
be  done  out  of  the  jurisdiction.    Ibid. 

And  in  such  case,  if  execution  be  executed,  trespass  or  false  imprison- 
ment lies.    Semb.  4  Inst.  2S1. 

So,  by  the  st.  16  Car.  1. 15.  an  action  lies,  if  any  not  a  tinner,  &c. 
sue  there,  in  which  the  plaintiff  shall  recover  10/.  and  his  damages  and 
costs. 

(L  3.)  How  the  proceeding  shall  be. 

The  court  of  stannaries  is  held  coram  custode  stannaruPy  &c.  4  Inst.  229. 

And  ought  to  be  guided  by  special  laws,  allowed  by  custom  or  pre- 
scription.    Ibid. 

So,  a  demurrer  there  ought  to  be  only  for  matter  of  substance,  and  not 
for  form.    R.  4  Inst.  231. 

So,  error  does  not  lie  upon  a  judgment  given  there.  4  Inst.  229. 
1  Rol.  745.  I.  20. 

Nor,  a  writ  of  fUse  judgment.    R.  4  Inst  280. 

Neither  can  it  be  exammed  in  B.  R.,  chancery,  or  other  court.  R. 
7Eliz.   4  Inst  280. 

But  an  appeal  lies,  by  usage,  to  the  steward  of  the  stannaries,  and 
from  him  to  the  under-warden,  and  from  him  to  the  warden  of  the  stan- 
naries, and  from  him  to  the  prince  and  his  council.  R.  4  Inst.  280. 
1  Rol.  745.  1. 20. 

And,  if  there  be  no  prince,  to  the  king  in  council.  1  Rol.  745.  1.  20. 

(M)  Clie  courtiB!  of  tfte  uniberiBEitieier. 

By  the  st  13  Eliz.  29.  the  universities  of  Oxford  and  Cambridge  are 
severally  incorporated  ;  and  all  former  letters  patent  to  them  severalhr 
granted,  and  all  manors,  &c  franchises,  privileges,  &c.  are  confirmed. 
4  Inst.  227.     Vide  University. 

Vol.  III.  Z  And 


338  COURTS. 

And  therefore*  by  charter  14  H.  8.  now  confirmed  by  the  same  si^ 
13  El.  the  univeisity  of  Oxford  may  hold  plea,  before  the  vice-chancellory 
in  all  things  personal,  secundum  legem  terra^  aut  morem  universitatis* 
Lit.  10. 
V    And  in  trespass  by  anv  person,  where  a  scholar  is  party.     1  Sal.  S4S. 

Before  the  14  H.  8.  the  uniyersity  of  Oxford  had  a  court>-leet.    Ibid. 

But  an  university,  in  their  court,  cannot  hold  plea  for  the  penalty  of  m 
statute ;  and  a  recovery  there  is  no  bar  in  an  action  at  common  law. 
Skin.  «65. 

[In  the  chancellor  of  Oxford's  court,  the  plaintifi^,  to  obtain  a  warrant 
to  arrest  defendant,  must  swear  he  has  a  personal  action  against  hiin, 
mnd  that  he  believes  he  will  run  away;  to  swear  of  and  upon  the  truth 
of  the  premises,  and  that  he  suspects  he  will  run  away,  is  not  sufficient. 
M.  8  6.  2.    Str.  993.     B.  R.  H.  62.] 

[The  vice-chancellor's  court  in  the  university  of  Cambridge,  has  cog- 
nizance over  the  offence  of  publishing  therein  a  pamphlet  against  the 
established  religion.     6  T.  R.  89.] 

CN  1.)  Cfje  cccle0!a]8tical  courw. 

As  to  the  original  of  the  ecclesiastical  jurisdiction,  vide  Prerogative, 
(D  9,  «cc.) 

As  to  the  court  of  convocation,  vide  Convocation. 

The  court  of  high  commission  is  now  taken  away  by  the  st  16  Car.  1. 
11. — Vide  for  this.  Prerogative,  (D  17.) 

The  courts  of  the  archbishop  are,  K  The  prerogative  court.  2.  The 
court  of  arches.     3.   The  court  of  audience.    4.  The  court  of  faculties. 

[No  proceedings  in  the  ecclesiastical  courts  of  this  kingdom  art 
records,  but  only  evidence  of  sentences  in  their  courts,  and  we  officers 
should  not  take  upon  them  to  entitle  them  recorda  dam.  M.  1744. 
SAtkyns,  197.] 

(N  2.)  The  prerogative  court 

The  prerogative  court  is  the  court  where  the  archbishop  grants  admi- 
nistration, or  makes  probate  of  the  testaments  of  all  having  bona  notabiliq 
within  his  province.     4  Inst.  335.    Vide  Administrator,  (BS,  &c.) 

Or,  repeals  a  probate,  or  administration,  granted  by  surprise. 

A  sentence  by  an  ecclesiastical  judge,  in  a  spiritual  cause,  shall  be 
allowed  as  consonant  to  the  ecclesiastical  law,  by  the  temporal  judges. 
2  Rol.  2  J  9. 1. 20.  5  Co.  7.  Caudrey's  Case  of  the  King's  Ecclesiastical 
Law. 

And  therefore  a  certificate,  &c.  of  such  sentence  need  not  mention 
the  cause  of  it ;  as,  if  it  certifies  a  deprivation  of  an  ecclesiastical  person^ 
it  need  not  express  the  cause  of  the  deprivation.    2  Rol.  219.  1.  SO. 

So,  it  is^  sufficient  if  a  sentence  be  found  in  a  special  verdict^  without 
mentioning  the  cause.     Ibid. 

So,  a  j^rocess  in  the  name,  and  under  the  seal  of  a  bishop,  &c.  shall  be 
good.     R.  12  Co.  7.    Vide  Prerogative,  (D  17) 

(N  3.)  The  arches. 

The  court  of  arches  has  ordinary  jurisdiction  in  Bow  and  twelve  ot&er 
parishes  in  London,  for  ecclesiastical  causes  there  arising.   4  Inst.  857. 
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So|  it  has  jarisdiction  upon  appeal,  in  all  causes  within  the  province  of 
Canterbury.     Ibid. 

The  dean  of  the  arches  is  the  judge  in  this  court.     Ibid. 

And  may  hear  causes,  at  the  instance  of  parties,  or  ex  officio. 

And  act  as  deputy  to  the  archbishop,  and  by  his  authority.  Skin.  290* 

But  a  suit  ought  not  to  be  in  the  arches,  where  the  archbishop  him- 
self is  a  party';  for  though  another  sits  as  judge  there,  the  archbishop 
mav  sit  there  if  he  pleases.     2  Sho.  146. 

Though  the  archbishop  sues  only  as  a  trustee;  for  he  ought  to  hav^ 
a  conunission  of  delegates  originally.  Ibid. 

So,  an  appeal  does  not  lie  from  the  deaif  to  the  archbishop.  Skin. 
«90. 

(N  4.)  The  audience. 

The  court  of  audience  is  held  in  the  archbishop's  palace,  before  his 
vicar-general  in  spirituals. 

The  jurisdiction  does  not  relate  to  causes  between  party  and  party, 
but  to  matters  pro  forma.     4  Inst.  S37. 

As,  the  consecration  and  confirmation  of  bishops  elected.  Ibid. 

Admission  and  institution  to  benefices.     Ibid. 

Dispensations.     Ibid. 

The  grant  or  appointment  of  a  guardian  of  the  spiritualties  sede  va- 
cante.     Ibid. 

And  by  himself  or  his  commissary,  he  may  exercise  all  ecclesias- 
tical jurisdiction  in  qualibet  dioeesi,  sede  vacante ;  and  make  institu- 
tions and  visitations  in  such  dioctese,  as  the  bishop  Himself  when  the 
isfuH. 


(N  5.)  The  court  of  faculties. 

So,  the  archbishop  has  a  court  of  fiu^uldes,  which  does  not  hold  plea 
in  suits,  but  there  the  archbishop,  or  his  official,  master  of  the  faculties^ 
grants  dispensations  in  cases  allowed  by  the  st.  25  H.  8. 21.  viz.  for  any 
mich  matter  whereof  dispensations,  &c.  were  accustomed  to  be  by  autho- 
rity of  the  see  of  Rome. 

By  the  st  25  H.  8.  21.  the  archbishop  by  himself,  commissary,  or 
dq>nty,  may  grant,  by  instrument  under  bis  name  and  seal,  all  licences, 
dispensations,  faculties,  compositions,  delegacies,  rescripts,  or  other  wri- 
ting, for  any  such  cause  whereof  such  licences,  &c.  were  accustomed  to 
be  had  at  the  see  of  Rome,  &c. 

The  archbishop  may  constitute  a  clerk  to  write  and  register  such  li- 
cences, &c. 

And  this  court  hat  authority  to  grant  such  dispensations  and  faculties, 
by  the  master  of  the  faculties.     4  Inst.  337* 

As  a  faculty  to  be  a  doctor,  bachelor  of  arts,  &c.  Semb.  2  Mod. 
Ca.  364. 

And  if  it  be  subscribed  by  a  deputy,  and  not  by  the  chief  clerk  of  the 
fiiculties,  and  afterwards  registered  and  inrolled,  it  is  sufficient.  2  Mod. 
Ca.  S64. 

And  this  court  may  grant  a  dipensation  for  marriage,  plurality,  ac« 
cepting  a  benefice  where  his  father  was  incumbent,  &c.    4  Inst.  337. 

J3y  the  st.  5  £1. 5.  the  archbishop,  bishop,  &c.  are  allowed  to  grant 
licence  to  eat  flesh  in  Lent,  &c.  Vide  4  Inst.  337. 
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(N  6.)  The  consistory  courts 

Every  bishop  has  his  consistory  court,  held  before  his  chancellor  of 
his  commissary,  for  all  ecclesiastical  causes  within  his  diocese.  4  Inst* 
338. 

The  consistory  court  seems  to  be  erected  after  the  time  of  H.  1.  but 
upon  the  ground  of  a  charter  by  W.  1.  to  the  bishop  of  Lincoln.  4  Inst. 
259,  260.     Cod.  J.  Eccl.  1009.     Seld.  of  Tithes,  ch.  14.  s.  1. 

(N  70  The  manner  of  proceeding. 

Omnes  causa  inforo  ecclesiastico  maoent  ex  officio^  vet  ad  instaniiam 
partis. 

Causa  ex  officio  sunt  pro  crimine  commisso^  vel  suspectOy  et  sunt  ex  officio 
meroy  velpromoto. 

Causes  ex  mero  officio  are,  where  the  judge  proceeds  against  the  cri- 
minal upon  request,  or  accusation,  or  detection  by  another. 

Ex  officio  prcmotOf  where  another  brings  the  accusation,  and  prose- 
cutes the  cause. 

(N  8.)  Censures  and  appeals. 

As  to  ecclesiastical  censures.  Vide  Prerogative,  (D  12.) 
•As  to  appK^als,  vide  Prerogative,  (D  13,  &c.) 

(N  9.)  The  court  of  the  archdeacon. 

So,  by  prescription^  or  composition,  the  archdeacon  has  a  court,  in 
what  place  he  pleases,  for  causes  ecclesiastical  within  his  archdeaconry. 
4  Inst.  3S9.  2  Rol.  150.  37  H.  6.  28.  a.  Vide  Ecclesiastical  Persons, 
{C5.) 

And  shall  make  a  register  of  his  court.   2  Vent.  269. 

The 'Courts  of  law  take  notice  of  his  jurisdiction.  2  Rol.  150.  2  Vent.' 
S69. 

A  libel  was  exhibited  in  die  consistorial  court,  fi^r  disturbing  the  plain- 
tifPs  interest,  right,  and  property  in  a  pew  claimed  as  ^purtenant  to  a 
messuage,  /upon  which  judgment  was  given,  that  the  pew  belonged  to 
the  plamtifF;  the  sentence  was  reserved  by  the  court  of  ardies,  who  also 
admonished  the  defendant  not  to  sit  in  the  pew.  Held,  that  these  sen- 
tences were  not  conclusive  of  the  plaintiff's  right  in  an  action  by  him  for 
disturbance.     3  T.  R.  639. 

Vide  more  concerning  ecclesiastical  courts  in  Dismes,  (ML,  &c.) 
Prohibition. 

<0)  Cf)e  courtiBi  of  Hontion. 

(O  1)  The  hustings. 

In  London  there  are^  the  courts  of  hustings,  of  the  mayor,  of  the  she* 
rifis,  of  the  chamberlain,  of  aldermen,  of  conunon  coundl,  the  wardmote, 
court  of  conservancy,  and  court  of  conscience. 

The  court  of  hustings  is  the  most  ancient  and  eminent  court  within 
London.     4  Inst.  247-    2  Inst.  322. 

And  is  held  before  the  mayor  and  sherifis,  of  all  pleas,  real,  mixt,  and 
personal.    4  Inst.  247. 

By  custom,  the  city  of  London  shall  hold  plea  of  lands  within  the  city 
by  writ  of  right  patent,  or  by  other  wriu  of  the  king.  F.  N.  B.  6,  7- 

And 
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And  therefore^  when  the  suit  is  by  right  patent^  he  shall  not  sue  in 
nature  of  such  a  writ  as  he  pleases  at  common  law,  as  h^  shall  do  when 
be  sues  a  writ  of  right  close  in  antient  demesne.     F.  N.  B.  7.  A. 

By  charters  of  H.  1.  &  H.  8.  the  hustings  shall  be  held  once  a  week. 
« Inst.  327.     (Vide  Priv.  Lond.  4. 10.) 

And  therefore^  the  hustings  is  held  in  one  week  for  pleas  of  Iand»  or 
actions  real,  and  the  next  for  common  pleas ;  for  they  are  distinct. 
(Vide  Priv.  Lond.  160.) 

After  delivery  of  the  writ,  three  summonses  go  against  the  tenant,  re* 
tumable  at  the  next  hustings,  and  an  essoign  upon  each  at  the  next 
hustings;  and  if  he  does  not  appear  after  the  third  summons  and  third 
essoign,  process  shall  be  by  grand  or  petit  cape  as  at  the  common  law. 
(Vide  Priv.  Lond.  161.) 

If  the  tenant  appears,  the  demandant  counts,  and  proceeds  as  at  com* 
mon  law.    (Vide  Priv.  Lond.  161.) 

And,  by  custom,  the  tenant  shall  have  an  essoign  after  every  appear- 
ance, and  after  the  view.     Ibid. 

In  the  hustings  for  common  pleas,  the  plaintiff  shall  sue  a  writ  exgravi 
querela,  a  writ  of  dower  unde  nihil  habet,  a  writ  of  gavaiet,  of  waste,  of 

f partition,  quid  juris  damat,  &c.    2  Inst.  299.     Vide  Waste,  (B  1,  2.) 
Vide  Priv.  Lond.  164,  &c) 

So,  a  writ  of  error  upon  a  judgment  in  the  sheriff's  court.  Vide  post^ 
(O  4.)     (Vide  Priv.  Lond.  164.  168.) 

But,  by  the  custom  of  London,  judgment  of  outlawry  in  the  husdnsB 
in  London  shall  be  given  by  the  recorder,  not  by  the  mayor,  though  he 
be  coroner,  or  his  deputy,  as  in  other  counties.     2  Inst.  427. 

(O  2.)  If  there  be  a  foreign  vouchee. 

If  the  defendant  in  the  hustings  had  vouched  in  a  foreign  county  by 
the  common  law«  the  plea  was  put  without  day,  and  the  record  ought  to 
be  removed  to  C.  B.    2  Inst.  324.    Vide  Voucher,  (H). 

But  now  by  the  st.  Gloc,  12.  there  shall  be  a  summons  ad  xnarranti-  ' 
Mindum  returnable  in  C.  B.,  and  a  writ  to  the  mayor  and  bailifts,  to 
surcease  until  the  plea  be  determined  in  C.  B.  and  then  the  warrantor 
shaU  answer  to  the  chief  plea,  and  if  the  demandant  recovers,  the 
tenant  shall  have  a  writ  from  C.  B.  to  the  mayor  to  extend  the  land, 
and  to  return  the  extent  into  C.  B.  and  afterwards  shall  have  a  writ 
to  the  sheriff  of  the  county  where  the  vouchee  was  summoned,  to 
have  of  the  land  of  the  warrantor  to  the  value.  2  Inst.  824.  Vide 
Voucher  J  (H). 

(O  S.)  The  mayor's  court. 

The  mayor's  court  is  a  court  of  record,  held  before  the  mayor  and 
aldermen,  for  all  actions  arising  within  the  liberties  of  London,  in  which 
the  recorder  is  judge ;  but  the  mayor  and  aldermen  may  join  with  him 
when  they  please.    (Vide  Priv.  Lond.  186.) 

So,  in  this  court,  all  matters  of  equity  within  London  may  be  deter- 
mined upon  bill  and  answer,  upon  which  the  recorder  also  is  judge. 
Vide  post,  (O  5.)    (Vide  Priv.  Lond.  256.) 

(O  4.)  The  sheriff's  courts. 

Each  sheriff  of  London  has  a  a)urt  of  record  held  before  him.    (Vide 

Priv.  Lond.  264.) 
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And  upon  a  plaint  entered  there,  any  serieant  of  mace  may  arrest  the 
defendant  upon  a  precept  we  tent4S,  till  he  finds  bail.  (Vide  Priv.  Lond* 
271,272.277.) 

Tliough  the  entry  be  only  in  the  porter's  book,  before  an  entry  in 
court.     (Vide  Priv.  Lond.  277.) 

And  though  bail  be  tendered  to  the  sheriff,  the  seijeant  is  not  bound 
to  discharge  him  till  notice  from  the  sheriff. 

If  error  be  of  a  judgment  in  the  sheriffs  court,  it  shall  be  before 
the  mayor  and  sheriffs  in  the  hustings.  4  Inst.  248.  (Vide  Priv. 
Lond.  164.  168.) 

[To  prove  the  discontinuance  of  a  suit  in  the  sheriffs'  court  in  London, 
the  entry  in  the  minute-book  is  evidence.     14  East,  216.] 

(OS.)  The  court  of  equity  in  London. 

By  the  custom  of  London,  if  a  man  be  impleaded  before  the  sherifis, 
upQn  a  suggestion  the  mayor  may  bring  the  parties  and  r^ord  before 
him,  and  examine  them  upon  their  pleas;  and  if  he  finds  that  the  plaintiff 
is  satisfied,  order  that  tlie  plaintiff  be  barred.  4  Inst.  248.  (Vide  Priv. 
Ix)nd.  275.) 

But  by  the  custom,  the  mayor  cannot  examine  the  parties  after  judg- 
ment.,  4  Inst.  248.     R.  Godb.  127* 

(Vide  Priv.  Lond.  256.  275.  398,  &c.)    Vide  ante,  (O  8.) 

(O  6.)  The  ward-mote* 

The  court  of  ward-mote  is  held  for  every  ward  in  the  city :  for  each 
ward  is  of  the  nature  of  an  hundred  in  a  county.  4  Inst.  249.  (Vide 
Priv.  Lond.  355.) 

By  inquisition  of  twelve  men,  the  Ward-uiote  inquires  of  defaults  in 
paving  the  streets,  &c.     4  Inst.  249. 

(O  70  Folk-mote. 

,  The  court  of  folk-mote  or  hall-mote  is  canventus  in  aul&  puUici  of 
each  company  in  the  city.     4  Inst.  249. 
(Vide  Priv.  Lond.  408.) 

(O  8.)  The  Tower-court. 

By  prescription,  a  court  is  held  within  the  Tower  for  debt  and  other 
personal  actions.    4  Inst.  251.  •  (Vide  Priv.  Lond.  409.) 

So,  by  charter  of  H.  1.  the  citizens  of  London  niay  place  whom  they 
will  of  themselves,  for  keeping  the  pleas  of  the  crown,  and  no  other  §hi|U 
be  justices  over  the  men  of  London* 

(O  9.)  The  court  of  requests* 

[By  stat.^14  G.  2.  c.  10.  all  debts  under  405.  may  be  recovered  in  the 
court  of  requests  thereby  established ;  concerning  which  various  regu- 
lations are  laid  down.] 

[Vide  39  &  40.  G.  8.] 

[It  seems,  that  one  residing  out  of  London,  but  canyii»g  on  his 
trade  within  it,  is  not  an  inhabitant  within  the  meaning  pf  the 
London  court  of  requests  act.  •  14  Geo.  2.  c.  10.  5  T,  R.  529.]^ 
,  [And  the  statute  only  applies  where  as  well  the  plaintiff,  though  a 
citizen  or  freeman,  as  the  defendant,  is  inhabiting  within  the  city.  5  T. 
E.  535.] 

It 
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[It  does  not  apply  to  persons  merely  on  account  of  thdr  seeking  a  Ii?e- 
Shood  within  the  city,  unless  they  reside  there,  or  do  it  in  ^some  open  way, 
or  seek.their  livelihood  there  sul^tantially.     1  Smithy  S34.] 

[And  semble^  that  in  order  to  keep  a  shed  or  stand  within  the  meaning 
of  the  89  &  40  G.  S.>  the  party  owht  to  have  a  permanent  and  exclusive 
interest  and  occupation  of  the  shed.     8  East,  336.] 

[Query,  whether  a  clerk  by  attending  a  solicitor's  ofGce  in  the  city 
daring  the  day,  but  lodging  elsewhere,  seeks  a  livelihood  within  the  citjr  I 
13  East,  161.] 

[A  defei^lant  is  not  privileged  to  be  sued  in  the  London  court  of 
requests,  unless  he  seeks  his  livelihood  wholly  within  the  city.    16  East, 

J' And  that  the  court  may  have  jurisdiction,  as  well  the  plaintiff  as  the 
endant  must  be  resident  or  seeking  his  livelihood  in  London.    2  H. 
B.  220.] 

[The  term,  '*  seekmg  a  livelihood^**  means  seeking  it  by  some 
means  which  are  local  and  fixed  to  a  certain  spot,  at  which  the 
defendant  may  be  found  and  served  with  a  summons.  2  Taunt. 
196.] 

[A  person  rents  a  counting-house  in  the  city  of  London  jointly  with 
asiother  person,  and  receives  orders  there  for  his  business.  Held,  that 
he  is  within  the  jurisdiction  of  the  court  of  requests  for  theci^ofLondon^ 
though  he  sleep  and  reside  in  Southwark.  1  Mars.  269.   5  Taunt  648.] 

[An  action  for  use  and  occupation  does  not  lie  in  the  court  of  conscience 
for  the  city  of  London,  or  in  that  for  the  Tower  hamlets:  Dou^l.  244*3 

[And  die  statute  only  applies  where  the  demand  is  liquidated ;  not 
therefore  where  it  sounds  in  damages  for  the  breach  of  a  special  agree- 
ment.   5  T.  R.  529.} 

[A  contract  for  the  retention  of  tithes  by  a  tenant,  is  within  its  juris- 
diction.    5  East,  194.     1  Smith,  396.] 

[But  assumpsit  for  the  single  value  of  tithes  is  not  a  matter  ^'  con- 
cerning or  property  belonging  to  the  ecclesiastical  court,"  under  the 
exception  in  sect.  11.  of  39  &  40  Geo.  3.  c.  104.  1  Smith,  396. 
5  East,  194.] 

[Right  of  the  chamberlainofLondontosueastock^brokerintheLondon 
court  of  requests  for  the  annual  duty,  under  6  Ann.  c.  16.  s.  4.  notwith- 
standing a  bond  given  by  the  broker  to  the  corporation.     6  East,  292.] 

[If  the  original  debt  has  been  reduced  below  the  sum  of  5/.  by  part 
payments  on  account,  before  the  commencement  of  the  action,  the  defen- 
dant, in  case  he  were  amenably  to  the  jurisdiction  of  the  London  or  the 
Soudiwark  court  of  requests,  will  be  ^titled  to  enter  a  suggestion  on  the 
roll.    8  East,  347.    Id.  28.     1  B.  &  P.  223.] 

[A  demand  reduced  below  iL  by  a  balance  strudc  before  action 
brought,  is  within  the  39  &  40  Geo.  3.  c.  104.     1  M.  &  S.  393.] 

[Debt  upon  a  judgment  may  be  maintained  in  the  London  court  of 
requests,  where  the  defendant  is  amenable  to  that  jurisdiction.  2  B.  & 
P.  588.] 

[If  the  plaintiff  recovers  less  than  hl^  in  an  action  brought  in  London, 
where  the 'original  debt  has  been  reduced  by  payments,  and*  not  by  set- 
off, the  defendant  will  be  permitted,  on  motion^  to  enter  a  suggestion  on 
the  roll,  under  the  London  court  of  conscience  act,  in  order  to  have  his 
costs  allowed.    2  Price,  19.] 

Z4  The 
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[The  provision  as  to  costs  in  s.  12.  of  39  &  40  Geo.  3.  c.  104.  tocA 
effect  from  the  SOth  September  1 800,  not  from  the  passing  of  the  acC 
2  East,  135.] 

[The  39  &  40  Geo.  3.  c.  104.  &•  12.  includes  the  case  of  a  judgment 
by  default,  and  an  assessment  of  damages  below  5L  8  East,  239.  2  B* 
&  p.  588.] 

[The  C.  B.  refused  to  permit  a  defendant,  who  at  the  commencement 
of  the  action  kept  a  warehouse  within  the  city  of  London,  and  was  of  con* 
sequence  liable  to  be  sued  in  the  court  of  requests  there,  to  enter  a  sug- 
gestion upon  the  roll  to  exempt  him  from  costs  under  the  12th  sect,  of 
39  &  40  Geo.  3.  c.  104.,  although  the  plaintiff  had  recovered  a  verdict 
for  less  than  5l.,  and  notwithstanding  also  the  original  debt  was  below 
that  sum,  it  appearing  tlmt  the  defendant  had,  after  the  bringing  of  the 
action,  told  the  plaintiff  tnat  he  did  not  keep  tlie  warehouse  in  question, 
and  also  that  the  plaintiff  had  made  inquiries  in  the  neighbourhood  of 
the  warehouse,  without  obtaining  any  intelligence  respectmg  the  defen- 
dant.    1  N.R.  153.] 

[Where  the  plaintiff  recovers  less  than  40^.,  though  from  having  com- 
menced his  action  prematurely,  the  defendant  is  entitled  to  a  suggestion 
for  costs  under  the  London  court  of  requests  act.     2  Taunt.  169^] 

[Though  an  affidavit  for  entering  a  suggestion  for  costs  under  the 
London  court  of  requests  act,  must  state  that  the  defendant  was  resident 
in  London  when  the  cause  of  action  arose ;  it  need  not  add  that  he  was 
liable  to  be  summoned  to  that  court,  since,  unlike  the  Middlesex  act, 
23  Geo.  9*  c.  19.,  this  has  not  those  words.     2  Taunt.  169.] 

[Where  the  plaintiff  recovers  less  than  5/.,  it  is  no  objection  to  entering 
a  suggestion  on  the  roll  to  that  effect,  under  39  &  40  Geo.  3.  c.  104., 
that  the  plaintiff  believed  he  had  a  cause  of  action  for  more  than  that 
sum.     2  Mars.  145.     6  Taunt.  452.] 

[Courts  of  conscience  have  incidental  jurisdiction  over  a  question  of 
bankruptcy.     1  B.&P.  11.] 

Zt>t  court  of  alBennen.  Vide  London  (D).  j—  Vide  4  Inst.  248.  Vide 
Priv.  Lond.  353. 

Z^t  court  of  tl)t  ctiamiierlam,  anti  of  4e  c^atnierlain  anti  ot|$an0«  Vide  Guar- 
dian, (G  1,  &c.)  —  London,  (I— N  2.)  —  Vide  4  Inst* 
248,  250.     Vide  Priv.  Lond.  279,  &c.  302,  &c 

Sl^e  court  of  common  council*  Vide  London,  (F}. —  Vide  4  Inst  249. 
Vide  Priv.  Lond.  350,  &c. 

9^  court  of  conBcrtiancr*    Vide  London,  (B).  —  Vide  4  Inst.  250.  Vide 

Priv.  Lond.  364,  &c. 

« 

«*e  court  of  t>c  coroner.  Vide  Officer,  (  G  5,  &c.)  -^  Vide  4  Inst.  250. 
Vide  Priv.  Lond.  408. 

«tt court  of  «0««ator.  Vide  Escheat,  (C).  —  Vide  ♦  Inst  250.  Vid. 
Priv.  Lond.  408. 

43^  tmi«  of  iputniun.    Vide  Priv.  Lond.  S87,  &c 

0))r  court  of  ftt.  £atxtia'g.U'tim*  Vide  Priv.  Lond.  409.  Vide  DiSMSS. 
(M  6,  7.) 
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(P)  CQurtiei  in  otliet  titita,  I)ocoug|)]9t,  &c. 

(P  1.)  Gnnt  tenere  placita. 

So,  by  grant,  or  pr^ription,  eveiy  other  city,  or  borough,  may  have 
conrts  for  matters  within  uieir  precincts. 

In  eveiy  case,  where  power  is  given  to  any,  to  hear  and  determine^ 
they  have  judicial  authority,  and  act  as  judges.     1  Sal.  200. 

And  if  authority  be  given  to  fine  and  imprison,  it  shall  be  a  court  of 
record.     R.  I  Sal.  200.  396. 

A  grant  ienere  placita,  gives  jurisdiction,  but  not  exclusive  of  other 
courts.     Hard.  509.    If  there  be  no  ne^tive  words.     Pal.  456. 

And  upon  such  a  grant,  the  grantee  may  make  a  judge ;  but  when 
made,  he  is  the  king's  Justice.     20  H.  7.  6.  a. 

But  a  court  cannot  hold  plea  of  freehold,  upon  a  plaint^  without  writ : 
though  a  custom  for  it  be  alleged*     R.  2  Lev.  98.  12S* 

So,  a  court,  which  does  not  proceed  according  to  the  common  law^  * 
cannot  be  established  by  the  king's  charter,  without  an  act  of  parliament 
or  prescription.     2  Vent.  33,  4.     Vide  Chancery,   (A  8.)  —  Preroga- 
tive, (D  28.) 

[The  Stat.  29  Geo.  2.  c.  37.  does  not  give  power  to  the  courts  baron 
of  Sheffield  and  Ecclesall,  to  hold  suit  against  persons  residing  within  the 
jurisdiction  of  those  courts  in  causes  arising  without.  £.  35  Geo.  &• 
6  T.  R.  242.] 

(PS.)  Conusance  of  pleas. 

So,  the  king  may  grant  conusance  of  pleas;  by  which  the  grantee 
shall  have  conusance  of  all  pleas  commenced  in  otner  courts  out  of  such 
precinct.     Hard.  509.     Pal.  456.     Vide  University. 

And  a  grant  of  conusance  of  all  actions,  is  the  same  as  of  all  pleas. 
1  Rol.  489.  1.  52. 

So,  the  ffrant  shall  be  allowed,  though  the  action  be  Ifud  in  London, 
or  in  another  county :  for  it  shall  be  commenced  de  novo.  R.  Hard. 
509. 

Thoush  the  suit  be  by  quo  minus,  for  this  does  not  ezdude  conu- 
sance, where  there  are  the  words,  licet  iangat  nos.    R.  Hard.  509. 

So,  an  andent  grant  de  curia  regali,  or  omni  regid  poiesUUe,  is  suffi- 
dent,  if  conusance  upon  it  has  been  allowed.     1  Rol.  491. 1. 10. 

So,  such  antient  grant  is  suffident,  thouffh  no  judge  be  named* 
where  the  bailiff  of  the  grantee  has  always  used  conusance.  1  Rol.  49 1  • 
1.  10.  15.  27. 

.  A  grant  of  conusance  of  all  pleas  extends  to  an  assise^  &c.  if  conu* 
sftnce  of  it  has  been  used  upon  an  antient  grant.  1  Rol.  490. 1. 20. 23. 
14  H.  6.  12.  a. 

A  grant  of  conusance  in  quibuscungue  curiis^  eiitends  to  B.  R.  and 
C.  B.  1  Rol.  490. 1.  2.  S^b.  Pal.  456.  —  So,  to  the  chancery,  and 
exchequer.     R.  Hard.  509. 

A  grant  where  a  scholar  or  persona  privUegiata  is  sued,  extends 
where  the  coll^  or  corporation  is  sued.    R.  1  Mod.  164.       ^ 

And  shall  be  allowed  in  the  exchequer,  or  B.  R.  though  the  suit  there 
be  by  bill,  which  imports  privilege.    R.  6  Ht  7.  9.  b. 

fP  30  When 
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(P  3.)  When  it  shall  not  be  allowed. 

But  conusance  cannot  be  claimed  by  prescription.  Co*  L*  1 14k 
1  Sal.  ia3. 

And  a  grant  of  it  will  be  bad,  generally,  if  it  be  not  said  before  what 
ju%e*    1  RoL491.    1.  5.  20. 

Unless  where  it  is  implied,  before  whom :  as,  if  a  grant  be  of  comisanoe 
within  his  court ;  for  the  judge  of  the  court  shall  have  it.  1  BoL 
419. 1. 17. 

[So,  a  grant  of  conusance  to  proceed  in  any  other  manner  but  by  the 
common  law  is  not  good,  but  by  an  act  of  parliament.  Hard.  S&9m 
J  Wils.  408.] 

So,  a  grant  before  the  baili£^  steward,  &c.  of  the  grantee  is  void^ 
where  he  has  no  such  officer.     1  Rol.  491 .  1. 25.     1  H.  4.  5.  a. 

So,  a  grant  of  conusance  in  all  pleas,  does  not  extend  to  felony  or 
appeal.     1  Rol.  489.  L  56. 

Nor,  to  an  assise,  unless  it  be  named ;  for  it  is  a  plaint.  1  Rol.  490. 
1.  15.20.    14  H.  6. 12.  a. 

So,  a  grant  of  conusance  in  covenant  does  not  extend  to  a  fine  upoi» 
a  writ  of  covenant.     1  Rol.  490.  L  50. 

So^  conusance  of  pleas  coram  quibusamque  justiciartis  does  not  ex- 
tend to  the  justices  of  B.  R.  or  C.  B.  if  they  be  not  named.  1  RoL 
490.  1.  5. 

So^  conusance  of  pleas  shall  not  be  allowed,  where  the  inferior 
court  cannot  do  right ;  as,  in  replevin :  for  it  cannot  grant  a  re-sum- 
mons, ot  second  deUveranoe.  2  Inst.  140.  1  Rol.  489.  I.  SO.  F.  g. 
158.  295. 

Or,  a  qtmre  impedU :  for  the  inferior  court  cannot  write  to  the  bishop. 
Co.  L.  134.  b.  ' 

Nor,  where  an  interpleader  is  necessary :  for  it  cannot  allow  it.  1  RoL 
493.  1.  20. 

Nor,  in  a  fine,  or  scire  facias  upon  it.  1  R<d.  490.  L  IS.  492. 
1. 40. 

NcH",  in  an  action  founded  upon  a  statute  made  since  t&e  conosance 
granted.     1  R<4. 490.  1. 80. 

Nor,  id  an  attaint ;  for  by  the  st.  23  H.  8.  S.  it  shall  be  broc^t  in 
B.  R.  or  C.  B.     Co.  L.  294.  b.    Dv.  202.  b. 

So,  it  shall  not  be  allowed,  if  the  grantee  be  party.  1  Rol.  491* 
H.  492. 1.  15.    Sembw  coot.  Dy.  157.  a. 

Though  the  ffrantbe^  licet  ipse  sit  pars.     1  Rol.  492,  K  20.  30. 

Otherwise,  where  the  plea  ia  held  before  the  steward  of  the  grantee. 
1  Rol.  492.  I.  5.  25.    Dy«  157*  a. 

So,  it  shall  not  be  allowed  in  a  transitory  action  alleged  oul  of  the 
jiirisdietion.    R.  1  Sid.  tOS. 

Or,  where  the  defendant  is  a  foreigner ;  oar  whete  6v»<i  the  d^ndAnti 
is  so,  if  he  cannot  be  severed.     1  Rol.  493.  L  50.    494.  1.  2. 5. 

Or^  pleads  privilege:  as,  an  attDniey>  &c  R.  1  Rol.  489.  C.  By. 
287*  a.  in  marsf.    R.  Lit.  304. 

EC^TA^rr.  when  a»  attame j  k  pUbt^^  whether  tka  nniversitiea  are 
entitled  to  conusance  ?  C.  KM.  l4Gb(a.l^  WiUBS^28a^  Barnes,  346^ 
Pr.  Reg.  696.  S.  C] 

O,  IS  incustodia  mar.    Semb.  6  Ht  7. 9.  b. 

If 
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If  he  be  sued  as  a  trustee^  cur  for  other  matter  of  equity  in  chancery, 
W  the  exchequer.  R.  Hard.  189.  R.  2  V^t.  S62.  Vide  Chaacerjr 
(8  X.) 

When  and  how  demanded. 

Conusance  ought  to  be  demanded  by  the  lord,  and  not  pleaded  to  the 
jurisdiction.    Semb.  1  Lev.  89.     Bro.  Jurisdiction,  92. 

And  it  shall  be  demanded  the  first  day,  at  the  return  of  the  orimnaI> 
where  the  place  appears  by  the  writ ;  as,  in  trespass  quare  dausumjregitp 
&€.     1  Rol.  494.  M. 

In  debt,  &c.  if  the  franchise  be  a  county  by  itself.  1  RoL  495*  L  10. 
R.  3  H.  6.  30.  b. 

If  the  place  does  not  appear  by  the  writ,  as  generally  in  debt,  detinucf 
&c.  it  ought  to  be  at  the  day  of  the  count.  3  H.  6«  31.  a.  1  RoL  494. 
1. 55.  495. 1.  5.     R.  9  H.  7.  10.  b.     16  H.  7.  16. 

[But  a  demand  comes  too  late  after  plea  pleaded^  and  re[dication 
tendering  issue.     Barnes,  346.] 

So,  after  an  imparlance^  or  an  inquest  awarded  by  de&ult.  1  RoL 
489.  A.  492. 1.  50.  493. 1.  10.  494. 1.  45.  495.  L  17.  6  H.  7-  10.  a. 
R.  1  Sid.  103.  1  Lev.  89.  Sho.  352.  C.  P.  M.  14  Geo.  2.  Willes, 
233.     Barnes,  346.     Pr.  Reg.  696.  S.  C] 

[And  if  the  declaration  be  delivered  after  Hilary  term,  intitled  as  of 
Hilary  term,  it  may  be  claimed  the  first  day  of  Easter,  notwithstanding 
the  imparianee ;  for  an  inq>arlanoe  is  but  a  fiction,  and  one  fiction  may 
be  set  against  another  by  entering  the  claim  on  a  roll  of  Hilary  term* 
2Wils.  411.] 

It  ought  to  be  demanded  by  the  lord  himself,  or  his  attorney.  1  Sal. 
183.     6  H.  7.  10.  a. 

So,  by  the  chancellor  of  the  university,  the  steward  of  Ely,  &€• 
Dy.  157.  a.     1  Mod.  163. 

By  the  vice-chancellor,  or  his  attorney.     R.  Hard.  $10. 
And  he  ought  to  shew  the  charter  itself,  or  an  allowance  m  eyre. 
3  H.  6. 30.  b.     1  Sid.  103.     1  Lev.  89.     1  Sal.  183.     Pal.  456. 

And  if  it  be  an  attorney,  his  letter  of  attorney  in  Latin.  2  Sid.  103. 
StkO.  352.     1  Sal.  183. 

And  he  ought  to  continue  his  demand  at  every  return  of  process. 
1  RoL  495.  1.  31. 
-f  And,  it  is  sufficient  to  shew  usage  in  a  single  instance.     1  Sal.  183. 

[The  claim  must  be  entered  on  record,  and  state  evexy  thing  that 
is  necessary  to  take  away  the  jurisdiction  of  the  court.    2  Wils.  410.] 

[The  whole  proceedbffs  in  the  cause  up  to  the  time  of  mailing  the 
claim,  ought  to  be  entered  on  the  same  roll  with  the  claim.  Then  the 
claim  thus :  and  hereupon  comes  Gewge  Henry,  earl  oflitchfleld,  chan* 
cellor  of  the  university  of  Oxford,  by  C.  D.  hik  attorseyj  to  demand, 
claim,  prosecute,  and  defend  his  Uberties  thereof,  that  is  to  say,  to  have 
the  conusance  of  the  plea  aforesaid.     2  Wils.  410.] 

[Then  the  diarter  on  which  the  claim  is  founded  must  be  iuUy  set 
forth,  and  also  the  act  of  parliament,  if  there  be  a  private  ime,  oonfinn* 
ing  the  charter.} 

[Then,  if  the  daim  is  only  by  charter,  that  it  has  been  allowed  before 
by  the  king's  writ,  or  by  die  superior  eourta.     2  Wils.410. 412*] 

[But,  if  it  be  by  act  of  parHament,  it  is  not  necessary  to  shew  that  it 
has  been  allowed.     2  Wils.  412.] 

[Then 
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[Then  the  coodusion  in  this  form ;  and  the  aforesaid  chancellor  de* 
mands  his  liberties  and  privileges  aforesaid^ 'according  to  the  form  and 
effect  of  the  letters  patent  aforesaid^  and  the  confirmation,  aforesaid,  in 
this  plea  between  the  parties  aforesaid,  in  the  court  of  the  lord  the  king 
now  depending,  to  be  allowed  him.    2  Wils.  410.] 

[If  die  claim  be  by  charter  only,  then  add ;  as  heretofore  hath  been 
allowed.    Id.  ibid.] 

'  [If  the  claim  be  by  an  university,  there  must  be  a  certificate  fitom  the 
chmcellor  that  the  parties  are,  or  at  least  that  the  defendant  is^  of  the 
wiiversity.     Str.  8 1 0.] 

[And  that  the  defendant  is  actually  resident  at  the  university.  2  Wils* 
312.] 

[And  there  must  be  an  affidavit  confirming  the  chancellor's  certificate* 
Str.  810.    2  Wils.  312.     Vide  B.  R.  H.  241.] 

Or,  at  the  return  of  the  capiiis  or  exigent,  where  the  place  appears 
by  the  writ.     1  RoL  492. 1.  45.  495. 1. 12. 

Yet,  it  cannot  be  allowed,  till  the  writ  served,  and  all  the  defendants 
appear.     1  Rol.  495. 1.  27*  40  ad  45. 

[If  the  claim  be  allowed,  that  does  not  so  absolutely  dismiss  the  canse^ 
as  that  it  can  never  be  brought  back  acain ;  but  the  parties  have  a/  day 

S'ven  them  in  the  court  of  the  party  (fuming  conusance,  and  if  the  in- 
rior  court  do  not  do  them  fiill  and  speedy  justice,  they  shall  return 
again  to  the  king's  court.    12  Wils.  411.] 

[Therefore,  after  the  entry  of  the  allowance  of  the  claim,  the  further 
entry  on  the  roll  runs  thus :  et  suiper  hoc^  idem  attamatus  ejmdem^  S^.  hie 
in  curia  prtefixit  diem  partibus  pnedictis  coram,  4^c.  apud  T.  ityfra  hun^ 
dredumpradictum  die,  4^.  ei  dichm  est  eidem  attomato^  ^c»  quodpartibus 
pradictis  plena  et  ceteris  justitia  inde  exhibeatur,  alioquin  redeantj  4^* 
Id.  ibid.] 

[And  for  good  cause  shewn,  the  cause  may  be  brought  back  again,  a 
re-summons  awarded,  and  the  parties  go  on  from  the  period  in  which 
the  clause  was  at  the  allowance  of  the  claim.     Id.  ibid.] 

[Conusance  must  be  claimed  in  the  first  instance^  or  at  the  first  day. 

5  Burr.  2820.] 

[Conusance  on  behalf  of  the  universi^  may  be  claimed  by  the  vice-- 
chancellor of  Oxford,  during  a  vacancy  in  the  office  of  chancellor. 
1 1  East,  543.] 

[An  affidavit  in  support  of  a  daim  of  conusance  by  the  university  of 
Oxford,  in  respect  of  one  allied  to  be  now  a  common  servant  of  the 
university,  need  not  state  that  he  is  resident  therein,  or  that  he  is  matri- 
culated.    15  East,  684. 

[Claim  of  conusance  by  the  university  of  Cambridge  allowed,  not- 
wiUistanding  objecdons  to  the  mode  in  which  it  was  made  and  entered 
on  the  record.   12  East,  12.] 

(P4.)   Incidents  to  courts. 

If  the  king  grants  to  a  borough,  &c.  power  tenere  placita^  it  shall 
have  all  incidents,  though  not  mentioned  in  the  charter :  as,  it  shall 
have  officers,  a  serjeant,  bailiflF,  &c.  to  return  juries,  execute  process,  &c. 

R.  1  Rol.  526. 1.  80. 

So,  if  it  be  erected  by  act  of  parliament:  and  shall  have  power.to 
continue  their  process,  as  incident.    R.  1  Sal.  408. 

So,  it  shall  have  process.    Vide  post,  (P  8.) 

But 


Courts  in  other  cities  berouglis^  8^.  349 

Bat  1^  shall  not  have  power,  as  inddent,  to  award  a  writ  of  inquiry  to 
m  bailifiP:  for  it  may  be  executed  in  court*     R.  1  Rol.  526.  I.  ^5. 

(P  5.)   Jurisdiction. — In  actions  real. 

The  jurisdiction  of  inferior  courts  in  a  city,  borough,  &c.  extends  to 
all  actions,  real  or  personal^  which  by  grant  or  prescription  are  allowed 
to  them. 

A  writ  of  right  patent  lies  for  a  tenant  in  fee,  directed  to  the  mayor 
and  sheriffi  in  London,  or  to  bailifis,  &c.,  commanding  them  to  do  right 
to  the  demandant  against  the  tenant  for  such  tenements.  Reg.  2  b. 
F.  N.  B.  b.  C.  D.     Vide  Droit,  (B  1,  &c.) 

And  in  this  he  does  hot  make  protestation  to  sue  in  the  nature  of 
such  a  writ  as  he  pleases,  as  in  a  writ  of  right  close,  but  must  sue  such 
writ  as  his  case  requires.     F.  N.  B.  7«  A. 

And  therefore,  as  right  patent  lies  for  tenant  in  fee,  so  a  special  writ 
lies  to  the  mayor  and  sherLBs,  or  to  bailifis,  &c.  to  do  justice  to  the 
heir  in  tail,  for  lands  devised,  &c.  to  him.  Reg.  244.  b.  F.  N.  B. 
7.  A. 

Or,  to  him  ih  reversion,  or  in  remainder.    Reg.  245.  a. 

So,  to  tenant  in  dower*     Reg.  170*  b.  F.  N.  B.  7*  A. 

So,  since  the  st.  GIoc.  6  Ed.  1.11.  if  any  one  impleaded  lose  by  col- 
lusion, to  make  a  termor  lose  his  term.    Reg.  179.  a.     2  Inst.  823. 

So,  upon  the  st.  Olo.  IS*  if  a  tenant  does  waste  or  estrepement.  2  Inst* 
S28.     Reg.  77-  b. 

So,  to  makepartidon.     R^.  76.  B.     F.  N.  B.  6. 0. 

[If  a  sheriff  is  empowered  hy  private  act  of  parliament  to  take  inqui* 
skion  of  the  value  of  lands  giving  notice  to  the  owners,  the  notice  must 
appear  on  the  inquisition,  otherwise  the  jurisdiction  does  not  i^pear; 
and  on  certiorari  all  will  be  quashed.     T.  8  O.  S.    4  B.  M.  2244.] 

« 

(P  6.)    Actions  personal. 

So,  in  personal  actions  an  inferior  court  may  hold  plea  by  charter,  or 
prescription. 

The  style  of  the  court • — And  the  style  of  the  court  ought  to  shew  by 
what  auUiority  the  court  was  held.  R.  8  Co.  133.  a.  R.  1  Cro.  489. 
Mo.  422.  Ow.  50.  1  Rol.  795. 1.  38.  Noy.  35.  R.  2  Cro.  184. 
493.  532.    R.  Yel.  46.    R.  1  Sid.  311.    R.  Jon.  451. 

So.  every  o£Bc6r  who  justifies  under  the  authority  of  the  court,  ought 
to  shew  it;  as,  a  steward,  bailiff,  &c.  R.  Cro.  Car.  46.  Adm.  Mod. 
Ca.  72 

[If  the  style  of  the  court  is,  according  to  the  custom  whereof,  Sec.  it 
is  not  necessary  to  shew  that  the  steward  may  appoint  an  under-steward^ 
or  that  he  was  qipointed  in  writing.    M.  2  G.  2.  Ld.  Raym.  1543.] 

But  where  the  style  of  the  court  is  not  conformable  to  the  usual 
courts,  it  shall  be  aided  by  intendment,  as  if,  in  the  style  of  a  court 
pedis pulvertsati,  it  be  alleged,  that  it  is  held  by  prescription;  it  shall 
not  be  intended  of  a  court  of  piepowder,  which  cannot  be  by  pre- 
scription, but  of  another  customary  court  under  that  denomination. 
1  Sal.  265. 

So,  if  the  style  alleges  the  court  to  be  secundum  Ugem  mercatoriam, 
where  it  does  not  appear  to  be  curia  stapuke  ;  it  shall  be  intended  of 
some  other  court  under  that  denomination.  R.  1  Sal.  265*  Mod. 
Ca.61. 

(P  70  The 
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(P  70  The  plaint 

In  these  courts,  the  plaint  is  in  the  nature  of  an  original  in  C.  B.  1  Sal* 
K6.  [1  Leo.  184.  302.     B.  R.  H.  19  Geo.  S.    Doug.  61.] 

[If  the  plaint  is  of  a  plea  of  trespass,  generally ;  it  is  good,  without 
adding  with  foroe  and  arms.   M.  2  G.  2.     Ld*  Kaym.  1548.] 

(P8.)  The  process. 

If  the  king  grants  conusance  of  pleas,  the  grantee  shall  have  power  to 
make  process  by  petit  cape,  process  upon  voucher,  or  other  process,  as 
incident,  though  no  mention  of  it  in  the  grant.     I  RoL  490.  1. 45. 

And  he  shful  make  process  by  capias^  where  other  justices  miJce  it. 
1  Rol.  495.  1.  50. 

And,'by  grand  distress,  where  the  case  reqmres.     1  Rol.  495.  1. 51. 

And  if  the  defendant  be  convicted^  he  shall  be  fined,  imprisoned,  or 
amerced,  as  the  case  requires.     1  Rol.  495.  1.  55. 

So,  by  custom,  goods  taken  upon  grand  distress,  if  it  be  returned 
quod  nihil  habet  ulterius^  may  be  delivered  to  the  plaintiff  for  his  debt,  if 
ne  recovers,  upon  security  to  re-deliver  them  if  he  does  not  obtain  judg- 
ment.    1  Rol.  564.  1. 4. 

But  a  capias  ought  to  be  after  a  summons  or  attachment,  not  the  first 
process.    Yel.  158.   R.  2  Cro.  261.    [C.  P.  M.  J I  Geo.  2.   WiUes,  30.] 

And  if  it  be,  it  shall  be  error,  and  not  aided,  as  the  want  of  an  original 
by  the  st  18  £1.     R.  2  Cro.  222.  261.    Yel.  158. 

|]But  the  irregularity  of  a  capias  issuing  for  the  first  process  is  aided 
by  defendant's  appearance.     M.  2  G.  2.    hd.  Raym.  1548.] 

So,  a  custom,  that  a  capias  be  awarded  before  summons^  will  be  void. 
R.  1  Rol.  568. 1.20. 

So,  a  custom,  in  the  capias  against  the  principal,  to  have  a  dause,  if 
he  be  not  found  to  take  the  bail.     R.  1  Rol.  563.  L  44. 

So,  a  custom  to  take  the  bail  in  execution  upon  a  return  of  non  est 
pHfetUm  i^n  a  capias  against  the  principal,  without  a  scire  facias^  is 
void.     R.  1  Rol.  Bes.  1.  S5. 45. 

Sot  generally,  the  process  oup;ht  to  be  returnable  at  a  day  certain ;  for 
adproximam  curiam  is  not  sumcient.    R.  2  Cro.  314.    2  Bui.  36. 

[But  where  there  is  a  justification  under  process  of  an  inferior  court, 
it  is  suflScient  that  it  was  returnable  ad  proa:imam  curiam^  especially  if  it 
appear  that  the  court  was  held  at  any  time  certain,  as  fi*om  three  weeks 
to  three  weeks.     Cowp.  21,  22.] 

[And  this  whether  juie  process  be  mesne  or  judicial.     Id.  ibid.] 
[By  Stat.  19  Geo.  3.  c.  70.  s.  1.  no  person  shall  be  held  to  special  bail^ 
upon  any  process  issuing  out  of  any  inferior  court,  for  less  than  10/.] 

(P  9.)  The  declaration. 

By  the  St.  36  Ed.  8. 15.  all  pleas  in  the  courts  of  the  kin j^  or  others, 
shall  be  in  Latin.  Vide  the  st.  4  G.  2.  26.,  and  5  G.  2.  27.,  that  all 
proceedings  in  courts  of  justice  are  to  be  in  English. 

And  therefore,  in  a  declaration,  if  the  day  or  year  be  in  English 
figures,  it  is  error.     R.  1  Sid.  40.     2  Lev.  102. 

Otherwise,  in  numeral  letters,  which  are  Latin  figures.  R.2Lev.  102. 

Or^  if  the  time  be  well  described  by  the  year  of  tne  king,  the  addition 
of  the  A.  D.  in  figures  shall  be  rejected.    R.  1  Sal.  195. 

So,  an  usage  to  write  in  Engli^  does  not  aid.    R.  Cro.  EI.  85. 185. 

By 


Courts  in  other  cities^  koroughs^  8^.  ^351 

By  the  st*  8  E3. 2.  in  courts  of  London  or  corporations,  where  oond- 
Huanees^  are  de  die  in  dienh  the  plaintiff  shall  declare  in  three  days  after 
appearance^  otherwise  at  the  ne&t  court,  unless  time  given  by  special 
order  of  court,  or  pay  costs. 

A  declaration  unde  idem  d  per  att.  suum  quod  eum^  &c.  onutting  dtcitj 
is  error.     R.  Yel.  lOS. 

8o>  if  the  cause  of  action  does  not  apgear  to  be  within  the  jurisdiction 
of  the  court,  it  is  error ;  as,  if  the  whole  consideration  in  assumpsit  does 
Hot  appear  to  have  been  there :  as  assumpsit  for  wares  sold,  without 
flaying  ibidem  vendit.  I  Sand.  74.  R.  1  Vent.  243.  1  Sid.  87* 
1  Lev.  137.    R.  3  Jon.  230.     2  Lev.  87*  ^ 

[That  the  defendant  was  indebted,  and  promised  to  pay  within  the 
jurisdiction,  is  not  suflScient.     2  Wils.  16.    1  Term  Rep.  151.] 

[It  must  also  be  shewn  that  the  goods  were  sold  and  delivered  there. 
It  Wils.  26.] 

[Or,  that  the  money  was  had  and  received.     1  Term  Rep.  151.] 

For  mcmey  lent,  without  saying  ibidem  mutual.    1  Vent.  72. 

For  nursing,  without  saying  ibidem  nutrit.    Ray.  75.     1  Lev.  96. 

So,  if  the  action  be  for  a  close  called  B.,  without  saying  that  the  close 
lies  within  the  jurisdiction. 

Or,  for  trespass  done  there.     Noy,  129. 

[And  where  one  count  is  not  laid  within  the  jurisdiction,  imd  the  da- 
mages are  given  generally,  it  is  fatal  on  a  writ  of  error,  though  there  be 
another  good  count.     1  Term  Rep.  151.] 

[And  the  stat  of  jeofails  will  not  help  it. .    Id.  ibid.] 

So,  if  an  assumpsithe  for  fees  as  a  solicitor  in  chancery ;  for  the  chan- 
cery is  not  within  the  jurisdiction,     R«  1  Vent.  28. 

Or,  quod  turn  molestaret  the  Jesuits,  without  saying,  that  t]be  Jesuits 
lived  within  the  jurisdiction.     R.  1  Sid.  105. 

Q^d  sursum  redderet  an  obligation,  without  saying,  that  it  was  within 
the  jurisdiction.    1  Sid.  105. 

Qjiod  tret  de  York  ad  A.,  or  carrv  goods  from  York  to  A.,  without 
saying  that  A.  is  within  the  jurisdiction.  R.  1  Rol.  545.  1.  35.  45. 
Cro.Car.  571. 

That  he  would  procure  the  lease  of  a  house  in  A.,  without  saying  that 
A.  is  within  the  jurisdiction.     R.  1  Lev.  50.    1  Vent.  2. 

That  he  would  pay  when  he  returned  to  A.,  without  such  allegation. 
R.  Cro.  Car.  571*    Jon.  451. 

So»  if  one  sues  an  heir  upon  an  obligation  by  his  ancestor,  without 
saying  that  he  has  assets  there;  though  he  says  diat  the  obligation  was 
made  within  the  jurisdiction.    R.  1  Rol.  494.  1.35. 

If  one  sues  for  slander  within  the  jurisdiction  by  which  he  has  lost  her 
marriage,  &c.  without  saying  that  the  loss  (which  is  the  gist  of  the  action) 
was  there.     R.  1  Sid.  85.  95.     Ray.  63.     1  Lev.  69.  153. 

But  if  an  action  be,  that  he  sued  infra jurisdicttonem  in  the  name  of  A. 
without  his  consent,  ratUme  ctffus  others  sued  him :  it  need  not  be  said, 
that  the  other  suits  were  in/rajurisdictionem;  for  the  suit  in  the  name  of 
A.,  without  consent,  is  the  sole  ground  of  the  action.     R.  Jon.  448. 

So,  if  an  action  be  for  slander,  per  quod  he  lost  customers  infra  juris^ 
dictionem  8f  alUn.     R.  Jon.  450.     Mod.  Ca.  224. 

In  an  action  upon  tUe  case  for  abusing  a  horse  committed  to  his  care, 
by  riding,  it  need  not  be  said  that  he  rode  infra  jurisdictimem  ;  for  the 
gist  of  the  action  is  the  n^lect.     B.  Mod.  Qu  224. 

If 


852  COURTS. 

If  in  assumpsit  the  plaintiff  says,  that  upon  an  account  for  debts  infra 
jurisdictionem  the  defendant  was  indebted  to  him  in  so  muchi  viz.  tot 
value  recdved^  without  saying  in/9'ajiEiriidic/fOfi^m.  F.g.  44.  2  Mod. 
Ca.  77. 

[If  the  account  is  laid  to  be  stated  infira  Jurisdiciianem,  it  is  not  ne- 
cessary to  aver  the  items  to  have  arisen  there.  H.  2  6.  2.  Str.  827. 
Ld.  Raym.  1555.] 

(P 10.)  Plea. 

By  custom,  the  defendant  in  debt,  without  denying  the  debt,  may 
pray,  quod  inquiratur  de  vero  dubito  secundum  consuetudinem^  upon 
which  the  plaintiff  shall  have  judgment  ibi  the  debt  found.  R.  1  Rol. 
Se^.  1.  25. 

(P  11.)  Continuance. 

After  appearance  until  judgment,  a  continuance  ought  to  be  entered 
from  one  court  to  another.  1  Rol.  486.  L  10.  SO.  45.  Vide  Pleader^ 
(V  1,  &c.  W  1,  &c.) 

And  therefore  dies  datus  to  the  plainti£^  without  a  day  also  to  the  de- 
fendant, is  error.     R*  1  Rol.  486. 1.  30. 

And  the  court  shall  have  a  power  to  make  continuances  as  incident. 
R.  1  Sal.  408.    Vide  ante,  (P  4.) 

But  a  continuance  by  dies  datus  is  su£Scient,  though  it  is  not  said  dai^ 
per  cur.     R.  1  Sal.  265. 

So,  a  continuance  from  one  court  to  another ;  though  the  charter  al* 
lows  a  court  from  week  to  week,  and  it  is  adjourned  to  the  second  week, 
leaving  a  week  between,  except  where  the  charter  says,  nan  aliter*  R. 
1  Rol.  526. 1.  50. 

Vide  Amendment,  (I). 

(P  12.)  Inquest. 

The  trial  in  an  inferior  court  shall  be  by  an  inquest  of  twelve  lawful 
men. 

And  the  entry  may  be  quod  venire  fac.  12,  8cc.  per  quosj  &c.  without 
entering  it  at  large.    Ray.  20. 

So,  me  venire  may  be  for  twenty-four  or  twenty-three  in  an  inferior 
court,  if  the  trial  be  by  twelve  of  them. 

[By  St.  29  G.  2.  c.  19.  judges  of  courts  of  record  in  cities,  towns  cor- 
porate, liberties  and  franchises,  may  fine  juror  not  attending,  from  20f  • 
to  40^.] 

But  a  trial  by  six  only  is  not  good ;  for  a  custom  for  it  shall  be  void. 
R.  1  Rol.  564. 1. 12. 

So,  it  cannot  grant  a  tales ;  for  an  inferior  court  is  not  within  the  st. 
35  H.  8. 6.  and  a  custom  for  it  is  void.     R.  1  Rol.  563. 1.  50. 

But  there  may  be  a  tales  de  circumstantibus  by  prescription ;  and  if 
there  be  added  secundum  formam  statuti^  it  shall  be  rejected.  R.  F. 
g.274.. 

[It  is  not  a  good  custom  for  an  inferior  court  to  award  a  tales  de  cir* 
eumstantibus.    M.  6  6.  2.  Str.  941.] 

If  the  jury  do  not  agree,  an  inferior  court  may  keep  them  without 
eating,  dnnking,  or  fire ;  and  adjourn  the  Oourt  toties  quoties  till  they 
are  agreed.    1  Sal.  201. 

A  v^« 
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A  venire  fac.  coram  nuyore,  without  saying  hie,  or  in  eur.i  is  error* 
Per  Twisd.  1  Sid.  77.  ^ 

So,  a  ven.  fdc.  xii  per  quos  ret  Veritas  scire  poteritj  for  sciri.  R,  2 
Lev.  85. 

So,  it  is  error,  if  the  juiy  find  the  defendant  guilty,  without  saying, 
super  sacramentum  suum.     K.  Hob.  248. 

If  they  find  that  the  plaintiff  has  Ws.  damage  by  the  nonperformance 
of  the  defendant's  promise;  for  they  ought  to  say  direcdy  quod  assumpsit% 
R.  Yel.  77. 

If  the  entry  be,  quodjuratores  electit  triatij  ^Jurati  dicuntj  without 
sayiiie,  ad  veritatem  dicend.     R.  2  Lev.  89. 

Vide  Amendment,  (P). 

(P 13.)  Judgment. 

So^  the  judgmcuit  in  an  inferior  court  ought  strictly  to  pursue  the 
legal  &rm;  and  therefore  if  it  be  idea  eonsideratum  est,  without  saying 
per  curiam,  it  will  be  error. .  R,  1  Sand.  74.     1  Sid.  143. 147' 

So,  idea  videtur  curue.     R.  Yel.  130.     Noy,  129. 

Idea  liquet,,  or,  ccncessHm  est.    Yel.  ISO. 

Ideo  eonsideratum  est  per  curiam,  without  saying,  quia  videtur  curiae, 
quodplacitum  est  minus  stffficiens,     R.  1  Sal.  402. 

So,  if  it  be  quod  querens  nil  capiat  per  narrationemf  where  it  ought 
to  be  per  querelam.     R.  Show.  400« 

[If  judgment  is  that  plaintiff  ought  to  recover,  it  is  bad,  and  shall  be 
reversed  on  writ  of  fiilse  judgment :  it  ought  to  b^,  that  he  do  recover. 
T.  27  &  28  G.  2.    2  Wila.  16.] 

So,  if  phg*  in  misericordia  be  omitted  in  a  judgment  in  replevin* 
Sho.  400. 

But  in'a  county  palatine,  ideo  eonsideratum  est,  without  saying  per  cu* 
riam,  is  sufficient.    R.  1  Sand.  74. 

So,  in  an  inferior  court  a  judgment  quod  recuperet  pro  damnis,  &c  ii 
good,  without  saying  pro  misis  et  custagiis  /  for  damna  includes  them. 
2  Cio.  420. 

So,  quod  recuperet  pro  misis  et  cuftagiis  d^  incremento,  without  saying 
circa  seetam  mam.    Ray.  20. 

[By  the  at.  19  Geo.  3,  c,  70.  s.  4.  in  all  cases  where  fin^l  judgment 
shall  be  obtained  in  an  inferior  court,  and  an  affidavit  made  thereof  in 
any  court  of  record  at  Westminster,  and  of  execution  bavii^  issued 
against  the  person  or  effects  of  the  defendant,  and  that  the  same  cannot 
be  found  within  the  jurisdiction  of  the  inferior  court,  the  record  of  such 
judgment  may  be  removed  into  the  superior  courts  and  writs  of  execu- 
tion  issued  to  the  sheriff  of  any  county,  &c.] 

iQf  Great  Sessions.'-^The  ground  of  a  judgment  in  one  of  the  courts  of 

Seat  sessions,  may  be  questioned  in  an  action  upon  the  judgment, 
oug^.  6.] 

[An  indictment  for  a  misdemeanour,  may  be  removed  by  a  certiorari 
from  ^e  court  of  great  sessions  in  Wales  into  the  K.  B.    3  T.  R.  658.] 

[To  remove  a  cause  from  the  great  sessions  of  Wales  to  the  court  of 
exchequer  under  S3  Geo«  3.  c.  68.,  the  proper  course  is  by  certiorari, 
2  Anst.  480.] 

[For  the  Election  qf  Knights  of  the  Shire.-^ An  officer  presiding  at  the 
election  of  knights  of  the  shire,  may  order  one  who  disturbs  the  proceed- 
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ingi  to  be  taken  iilto  custodvi  and  carried  before  a  roagpstratei  to  be  dealt 
with  according  to  law.     1  Taunt.  146.] 

[Soardi^  ControuL  in  India  Affairs.'^TI  b,  particular  tribunal  is  ap- 
pointed to  determine  whether  a  court  or  body  of  persons  have  exceeded 
their  jurisdiction,  no  other  tribunal  can  interfere.  Thus,  by  83  Geo.  S. 
c.  52.  the  board  of  controul  have  authority  to  issue  orders  to  the  govern- 
ments  in  India,  in  certain  cases  only;  and  if  in  the  opinion  of  the  court 
of  directors,  who  are  to  transmit  the  orders,  the  board  have  exceeded 
their  powers,  the  court  are  to  appeal  to  the  king  in  council,  by  whom 
tlie  question  is  to  be  determined.  Held,  on  an  application  for  a  man- 
damus to  the  court  of  directors,  to  transmit  certain  orders  of  the  board 
of  controul,  tiie  question  whether  the  board  had  exceeded  their  authority 
could  not  be  agitated.     4  M.  &  S.  279.] 

IQf  Commissioners  for  trying  Offences  committed  abroad. — G>mmi9- 
sioners  under  st.  S3  Hen.  ^.  c.  23.  and  43  Geo.  3.  c.  113.  s.  6.  have 
no  jurisdiction  over  an  ofience  committed  out  of  the  king^s  dominions  by 
an  alien  enemy,  prisoner  of  war,  though  serving  by  agreement  as  a 
mariner  on  board  an  Engh'sh  merchant  ship.     1  Taunt.  26.] 

[Foreign. — No  action  will  lie  upon  a  foreign  judgment,  on  the  fiice  of 
which  it  appears  that  thedef^idant,  not  resident  wiudn  the  jurisdiction  of 
the  foreign  court,  was  neither  served  with  process,  nor  came  in  to  defend 
the  action.     9  East,  192.] 

[An  acti<xi  lies  on  a  foreign  judgment  notwithstanding  a  stay  of  exe- 
cution awarded  thereon.     1 1  East,  1 18.] 

[An  action  lies  on  the  original  demand,  notwithstanding  a  foreign 
judgment  thereon.     1 1  Elast,  1 18.] 

[A  judgment  in  a  foreign  court  is,  until  reversed,  conclusive  evidence 
against  one  who  was  a  party  to,  and  had  notice  of  the  suit.  4  M.&  S.  20.] 

[The  laws  of  England  pay  such  comity  to  foreign  courts,  as  to  con- 
sider their  judgment  binding  as  between  the  parties  to  the  suit  in  which 
it  is  given ;  and,  as  far  as  respects  the  property  affected  thereby  (as  in 
the  instance  of  prize),  but  not  as  between  strangers.    4  M.  3c  S.  141.] 

{Indebitatus  assumpsit  will  lie  on  the  judgment  on  a  foreign  court, 
without  declaring  upon,  or  proving  the  grounds  and  cause  of  action  on 
wliich  the  judgment  went.     Lofil,  148.] 

[If  a  foreign  judgment  is  called  a  record  in  the  declaration,  and  the 
conclusion  is  prout  patet  per  recordum,  it  is  surplusage,  and  not  tra- 
versable by  a  plea  of  ntil  tiel  record.     DoUgl.  1  •] 

[Nul  tiel  record  is  no  plea  to  an  action  on  a  foreign  judgment. 
Dougl.  l.J 

[In  an  action  upon  the  judgment  of  a  court  in  a  foreign  country,  the 
sentence  must  be  proved  43y  proving  the  hand-writinff  of  the  judge  of 
the  court  who  subscribed  it,  and  the  authentici^  ot  the  seal  affixed* 
3  ]^t,221.] 

Vide  Amendment,'  (R)»> 

(P  14.)  Writ  of  enquiry. 

After  a  judgment  by  default,  &c.  a  writ  of  enquiry  shall  be  executed* 
And  it  shall  be  executed  in  court,  unless  where  the  charter  allows  it 

to  be  before  the  bailiff,  &c.     R.  1  Rol.  526. 1.  35. 

And  where  the  charter  allows  it  before  the  baili£^  serjeant,  &c.  it  shall 

tiot  be  before  the  mayor,  who  is  the  judge  of  the  court.     R.  Yel,  69. 

(P  15.)  The 
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(P  15.)  The  remedy,  if  out  of  the  jurisdiction. 

By  the  st.  W.  1.  3  Ed.  1.  SS.f  of  great  men  and  others,  who  attach, 
Sec.  others  to  answer  before  them  of  trespasses,  contracts,  &c.  done  out  of 
their  jurisdiction,  it  is  provided,  that  they  answer  to  the  person  attached 
damages  double,  &c. 

And  therefore,  if  any  sue  in  an  inferior  court  for  a  matter  arising  out 
of  the  jurisdiction,  an  action  lies  for  double  damages  upon  that  statute. 
2  Inst.  230. 

So,  a  prohibition  goes  to  stay  such  suit.  F.  N.  B.  45  F.  2  Inst.  230. 
Vide  Prohibition,  (A  1,  2.) 
And  such  prohibition  ffoes  before  the  action  commenced.  2  Inst.  2S0» 
Or,  after  declaration,  oefore  plea  in  bar  or  imparlance,  the  defendant 
may  tender  a  plea  to  the  jurisdiction,  upon  affidavit  of  the&ct;  and  if  it 
be  refused,  he  shall  have  a  prohibition.  R.  2  Sid.  464.  1  Vent  88. 181. 
R.  Ray.  189. 

So,  where  an  imparlance  is  given  with  the  declaration  of  course^  he 
may,  within  two  days  after  the  declaration.  R.  1  Vent  333.  Per  Powd, 
Lut.  1571. 

So^  Vpon  an  affidavit  of  the  fact,  he  may  have  a  prohibition  without 
pleadinff  to  the  jurisdiction.    Per  two  J.,  one  cont    Lut.  1026. 

Or,  ifa  plea  to  the  jurisdiction  be  prevented  by  artifice.    2  Mod.  273. 
So,  if  a  plea  to  the  jurisdiction  be  refused,  he  may  have  a  bill  of 
exceptions,  and  tender  it  to  be  sealed ;  and  thereby  tske  advantage  of 
fhat  matter  upon  error,    Semb.  F.  N.  B.  21.  N.    D.  1  Vent.  181. 

And  a  prohibition  lies  after  a  plea  to  the  jurisdiction  refused,  though  . 
the  matter  be  alleged  to  be  within  the  jurisdiction.   R.  2  Rol.  317.  1.  SO. 
In  transitory  as  well  as  real  actions. 

VlThere  the  defendant  is  attached  by  his  goods,  or  by  his  body. 
F.N.  B.45.F. 

So,  if  the  declaration  does  not  allege  the  matter  to  be  within  the  juris- 
diction, a  prohibition  lies  at  any  time.     2  Mod.  273. 

Or,  it  may  be  redressed  by  error.  R.  2  Cro.  96  •  [or  fiJse  judgment 
Cowp.  20.] 

So,  if  it  appears  to  be  out  of  the  jurisdiction,  the  judgment  is  void,  and 
coram  nonjudice*    R.  1  Rol.  545.  1.  30. 

And  if  the  man  or  his  goods  are  taken  upon  it,  trespass  lies. 
Or,  if  he  escapes,  no  action  lies  against  the  officer  for  the  escape. 
R.  1  Rol.  545.  1.  30.   809. 1.  50. 

So^  such  judgment  cannot  be  pleaded  in  bar  to  another  action  for  the 
same  cause.     R.  3  Lev.  234. 

So,  where  a  man  sues  in  an  inferior  jurisdiction  for  a  matter  which  he 
knows  to  be  out  of  the  jurisdiction,  an  action  on  the  case  lies  against 
him.    Semb.  cone.  Lut  1569.    R.  1  Vent  369.    (Ace  2  Wils.  302.) 

[And  an  action  of  false  imprisonment  lies  against  the  judge  of  an  infe-  . 
nor  court,  where  the  plaintiff  is  arrested  on  process  from  it,  if  the  judge 
know  that  the  matter  was  out  of  his  jurisdiction.   Str.  993.  B.R.H.  68. 
2  Wils.  385.] 

Or,  if  the  judge  refuses  a  plea  there,  which  he  ought  to  receive.  Per 
Jones,  2  Rol.  498. 

But  where  the  matter  is  supposed  within  the  jurisdiction,  and  the 
defendant  does  not  plead  to  the  jurisdiction,  but  imparls,  or  pleads 
another  matter,,  by  which  he  admits  the  jurisdiction ;  he  shall  never 
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afterwards  hare  a  prohibition,  though  it  be  out  (^tli^  jurisdietion.  Adm. 
1  Vent.  88.  181.     R.  2  Mod.  273.     1  Mod.  63.  81.     1  Sal.  202. 

Nor,  an  action  upon  the  statute  for  double  damages.     2  Inst.  230. 

Nor,  relief  by  error.     1  Vent  236.    Vide  1  Vent.  369. 

So,  an  officer  shall  be  excused  though  it  does  not  appear  bj  the  pro* 
cess  to  be  within  the  jurisdiction,  and  in  fact  it  be  out  of  it ;  for  it  is  suffi- 
cient that  it  be  alleged  in  the  plaint  or  declaration.  R.  2  Mod.  69. 195. 
'  [In  justification,  by  the  officer,  it  is  sufficient  to  state  that  the  plaintiff 
below  levied  his  plaint  in  a  plea  of  trespass  on  the  case,  for  a  cause  of 
hction  arising  within  the  jurisdiction  of  the  court,  without  setdng  forth 
the  cause  of  action,  or  that  the  defendant  became  inddbted  widiin  the 
jurisdiction.     Cowp.  18.] 

So,  an  action  lies  against  the  officer  for  an  escape.  R.  1  Sal.  202. 
R.  P.  7  Ann.  (Com.  153.)    R.  cont  per  three  J.  ijlis  ace.   2  Mod.  SO. 

Though  the  officer  had  notice  that  it  arose  out  of  the  jurisdiction. 
VideCk>m.  153.156. 

So,  an  action  on  the  case  does  not  lie  against  an  officer,  who  is  not 
4X)nusant     R.  Lut.  1568. 

Nor,  against  the  plaintiff  in  the  inferior  court.  R.  Lut  1560.  1569. 
1572.     Carth.  190. 

Though  he  knew  that  the  cause  of  action  arose  out  of  the  jurisdiction. 
Semb.  Lut.  1569.  .  Vide  supra,  (contra). 

[Where  the  party  (the  plaintiff  below)  pleads  a  justification  under 
process  of  an  inferior  court,  he  must  shew  that  the  cause  of  action  arose 
within  the  jurisdiction  of  that  court;  but  the  officers  of  the  court  need 
not.  C.  P.  M.  11  Geo.  2.  Com.  574.  Willes,  30.  S.  C.  Infra, 
tit.  Pleader,  (3M.  24.)  ] 

So,  if  a  prohibition,  upon  a  suggestion-  that  it  arises  out  of  the  juris- 
diction, goes  to  a  suit  in  an  inferior  court,  a  procedendo  shall  be  granted 
if  it  appears  to  be  within  the  jurisdiction ;  as,  if  a  prohibition  be  to  the 
courts  of  London,  for  slander  of  the  plaintiff  in  saying  that  she  is  a 
whore,  a  procedendo  shall  be  granted,  upon  affidavit  that  the  speaking 
was  in  London,  where  such  words  are  actionable,  without  a  return  of  the 
custom  upon  an  habeas  corpus.    Show.  131.    4  Mod.  367. 

[Judgments  of  inferior  executed  upon  certain  conditions  bj  superior 
courts.     19  G.  3.  c.70.  6.4.] 

(P  1 6.)  Misdemeanor  in  the  judge  or  officers. 

So,  for  a  misdemeanor  in  the  steward  or  judge  of  an  inferior  courts  an 
attachment  lies  against  him  as  for  a  contempt :  asi  if  he  gives  judgment 
where  he  himself  is  party.     1  Sal.  20 1.  396* 
.  If  he  grants  a  new  trial  after  judgment  and  costs  taxed.     1  Sal.  201. 

If  he  grants  an  attachment  against  all  the  goods  of  the  party.  Ibid. 

If  he  refuses  a  return  and  execution  of  a  writ  of  error,  though  hit 
feea  are  not  paid  or  tendered.     Lane,  16. 

But  a  man,  who  acts  as  a  judge,  can  never  be  questioned  by  action 
or  indictment,  for  a  matter  within  his  jurisdiction,  though  he  be  mis« 
taken.  R.  1  Sal.  396,  7.  Vide  Action  upon  the  Case  for  a  Con- 
spiracy, (B). 

[But  t}\is  extends  only  to  the  judges  of  the  king^s  courts  of  record. 
C.  P.  E.  17  Geo.  3.     2  Bl.  1141.] 

So,  an  attachment  does  not  go,  where  the  contempt  is  not  manifest  t 
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as»  ifn  judgment  be  against  R  and  satisfied,  and  afterwards  another  ac- 
tion between  the  same  parties^  and  a  writ  of  error  upon  it  delivered 
before  judgment,  upon  which  die  steward  returns  the  former  judgment. 
Ray.  189. 

(Q)  Ci)e  courise  of  tde  court 

The  course  of  the  court  is  the  law  of  the  court. 

And  the  judges  will  generally  take  tiotice  of  the  course  and  law  of  everjr 
court. 

As^  upon  a  writ  of  error^  the  court  of  B.  R.  will  take  notice  what  are 
the  particular  laws  and  customs  of  the  place  where  tlie  judgment  was 
^ven^  without  a  return  of  them  upon  record:  as^  that  the  proceedings 
in  Berwick  are  in  English.     R«  I  Sal.  269. 

So^  of  the  form  of  pleading,  &c.  in  C.  B.  the  court  of  B.  R.  will  take 
notice;  for  it  cannot  be  triea^  if  it  should  be  specially  assigned.  R. 
8  R.  S.  9.  b. 

[The  judge  of  an  inferior  coUrt  cannot  grant  a  new  trial;  but  for 
matters  of  irregularity,  where  the  proceedings  are  contrary  to  the  prac- 
tice and  rules  of  the  court.  Be  may  set  aside  the  judgment.  Semb.  M. 
7  G.  Str.  392.     B.  R.  E.  20  Geo.  8.    Doucl.  879.] 

[He  may  set  aside  a  writ  of  enquiry  or  jnc^ment^  though  strictly  re- 
gular, if  obtained  by  fraud  or  surprise.     M.  4  G.  Fort.  198.] 

[He  may  set  aside  a  regular  interlocutory  judgment,  in  order  to  let 
in  the  trial  of  the  merits.     P.  31  G.  2.     1  B.  M.  568.] 

[He  may  set  aside  a  verdict,  when  after  notice  of  trial  a  reference  is 
agreed  to,  and  plaintiff  without  new  notice  goes  to  trial.  H.  8  G. 
Str.  499.]     ' 

[He  may  set  aside  a  verdict  for  irregularity,  but  not  upon  the  merits. 
p.  81  G.  2.     1  B.  M.  568.] 

3ii  tvlNtt  cmtrt  enof  a^\  ht  brourte*  *  Vide  Pleader,  (8  B  1,  &c.) 

3ii  li4^  cottft  a  auic  (or  t^t  ling's  Bebt  (t^alt  be  fitoue^t*    Vide  D£tt,(G  110 

%vit  of  €wxt*    Vide  Coftholb,  (K  IS^  &c.) 

ettt&aa  of  couct0*    Vide  Prerogative,  (D  28.) 

9toceniin00  In  courts,  lo^en  etrfUmce*    Vide  Evidence,  (C  1.) 

For  more  concerning  courts,  vide  Abatement,  (D  ^.)*— Assise  (B7.) 
— Audita  Querela,  (E8.) — ^Dismes^  (M  5,  &c.} — Execution,  (1 1, 
&c.) — Privilege,  (A  !• — C  1.) — Prohibition. —  Quo  Warranto, 
(C  1.) 


CREDIT. 

im  of  vMu    Vide  Merchant,  (F  8.) 

CREDITOR. 

Vide  Bankrupt,  (D  3.) 
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CREEK. 

Vide  Navigation,  (C). 


CROSS.REMAINDERS. 

Vide  Devise^  (N  14^  15*) 


CROWN. 

Vide  Franchises,  (G  1.)  — Prbrogative.  —  Roy,  (A  1,  2.) — Scot- 
land, (D  2.) 

Himitadim  of  t^  ciolim.    Vide  Parliament,  (H  18,  19.) 

PIcw  of  t^  cnlDii*    Vide  Action,  (D  1.)  —  Justices.  — Justices  or 

Peace. 


••-«•«*■ 


cm  ANTE  DIVORTIUM. 

Vide  DuM  fuit  infra  jetatem  (G). 


CUI  IN  VITA. 

Vide  Baron  and  Feme,  (I  5.) 

s 

CUM  pertinentiis. 

Vide  Gkamt,  (E  ^^ 


t 


CURIA  CLAUDENDA. 

Vide  Droit,  (M  1,  2.) 

CURSING  AND  SWEARING. 

Vide  Justices  of  Peace,  (B  23.) 


CURTESY  OF  ENGLAND. 

Vide  CoFTHOLD,  (K 1.}— Estates,  (D  i,  2.)— Waste,  (F  2.) 

CUR- 
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CURTILAGE. 

Vide  Grakt,  (E  7.) 

CUSTOM. 

CumiB.  Vide  Chancery,  (2  Y  —  S  D  S.)— Copyhold,  (K  1,  &c.— 
S  1,  &c.)— DiSMEs,  (H  16.)— DowEB,  (B).— Guardian, 
(G  1,  &c.)— Parceners,  (B).— Parliament,  (R.  24.) 
—Pleader,  (C  38.— S  K  S.  28.)— Prohibition,  (F  12.) 
—Trade,  (D  2.) 

Cit0toiii0*  Vide  Parliament,  (H  11,  &c.) — Prerogative,  (D  4S, 
8tc)— Trade,  (C  1,  &a) 

€vuftoam  of  lUmlum*    Vide  Guardian,.  (G  1,  &c.) — London,  (M — N 1, 

&c)— Waste,  (B  I,  2.) 

€uimmB  ami  BtMctsi*    Vide  Droit,  (G). 

CwsmoBXi  coittKEaiice*    Vide  Baron  and  Feme,  (G  4.) 

* 

€immmte  tmat.    Vide  Cofyholdj  (R  2,  &c.) 


GUSTOS  BREVIUM, 

Vide  Courts,  (C  8.) 


GUSTOS  p,EGNI. 

Vide  Roy,  (H  1,  2.) 


GUSTq.S  ROTULORUM. 

Vide  Chanceby,  (B  4.)^ostice«  or  Pbace,  (D  4.) 


gustos  spiritualium. 

Vide  PREROGATIVE)  (D  26, 27. 


cypress. 

Vide  Condition,  (L  1.) 


DAMAGE-PEASANT. 

Vide  DwiBiss,  (B  4.)— PtEADEB,  (3  K  21,  &C.— S  M  26.) 

A  a  4  DA- 
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DAMAGES. 

(A)  S)amageiBr,  tDben  vecotiereti- 

(A  1.)  By  the  common  law.  p.  S60. 

(A  3.)  When  not  p.  361. 

(A  S.)  When  by  statute.  p.36l. 

(B)  Qpo  [anO  tcota]  tolbotn  Oamageiet  betong.  p.  36?. 

(C)  £)ama0ejK,  iiotD  jfatieD.  p.  362. 

(D)  iFor  iobat  time  to  be  allotoeD.  p.  363. 

(£)  IpotD  HMtgHtti. 

(E  !•)  By  the  jury  which  tries  the  issue,  p.  964. 

(E  2.)  When  they  need  not.  p.  364. 

(E  S.)  To  what  value. — ^Not  more  than^in  the  declara- 

tion.  p.  365. 
(E  4.)  When  less.  p.  866. 
(E  5.)  When  assessed  severally*  p.  S67. 
(E  6.)  When  not  p.  368. 
(E  70  Damages  increased,  p.-  370. 
(E  8.)  Defect  in  assessing  aided  by  release,  p.  372. 

(A)  Damagesr,  tnben  reccfiereli. 

(A  1.)  By  the  common  law. 

By  the  common  law,  in  all  actions  personal  and  mixt,  damages  were 
t*ecoverable.    2  Inst.  286. 

AndthougbtbeplaintifF  recovers  the  thing  itself  demanded^  yet  he 
also  recovers  damages:  as>  in  detinue.    2  H.  6.  15. 

In  attaint^  though  he  obtains  a  reversal  of  the  former  verdict.  1  Rol. 
574.  L  47. 

In  ward  of  the  body  and  land.     17  Ed.  3.  72.  b. 

In  prohibition.     1  Rol.  575.  1. 30. 

In  audita  querela.     1  Rol.  575.  1. 20. 

In  account)  as  receiver.  R.  1  Rol.  575.  1.  45.  SS»  1  Leo.  302. 
Vide  post,  (A  2.) 

In  an  appeal  of  mayhem,  though  he  does  not  count  for  damages* 
1  Rol.  575.  1.  17. 

S09  in  all  actions  upon  statutes,  which  give  damages  to  the  party 
grieved,  or  a  certain  penalty,  the  plaintiiF  recovers  damages  over  and 
above  the  penalty.     R.  1  Rol.  574.  1.  20.  35. 

So>  in  an  action  founded  upon  a  statute,  which  prohibits  any  thing. 

In  actions  where  damages  are  recoverable,  the  successor,  where  he  is 
.    elective,  shall  recover  damages  for  the  time  of  his  predecessor.  1  Rol.  569. 
1.  20. 25. 

[If  a  man  lawiully  possessed  of  lands,  &c.  leaves  any  goods  upon  the 
premises  after  his  interest  is  at  an  end,  die  landlord  can  oo  no  act  which 
knay  occasion  their  desti'uction.    Ld.  R.  189.] 

Thus, 
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[Thus,  if  a  lesiee  for  yean  leaves  corn  upon  the  land  at  the  end  of  his 
term,  the  lessor  cannot  justify  putting  his  cattle  upon  that  part  of  the 
land  where  the  com  lies,  and  letdng  wem  eat  it.  D.  arg.  Ld«  R.  189.] 

[So^  a  landlord  can  do  no  act  which  may  occasion  the  destruction  of 
the  goods  of  another  which  are  on  his  land,  unless  they  were  wrongfully 
put  wx>n  such  land.     Ld.  R.  189.] 

[Tnus^  if  the  proprietor  of  tithes  neglects  remoyine  them  within  a  con- 
venient time,  the  owner  of  the  land  on  which  they  he  cannot  justify  put- 
tingids  cattle  upon  such  land^and  letting  them  eat  the  tithes.  Ld.  R.  189.] 

(A  20  When  not. 

But  by  the  common  law  no  damages  were  recoverable  in  a  real  action. 
2  Inst.  286.     10  Ck>.  116.  a. 

Nor,  in  an  assise^  except  agamst  the  disseisor  himself.    8  Inst.  284* 

Nor,  in  a  quare  impediU    2  Inst  362. 

Or,  partition.     1  Rol.  575.  L  14. 

N<Mr,  in  Aperambulatione/aeiendd.     1  RoL  575.  1.  7* 

Nor,  in  discdt,  upon  a  recovery  by  defiuilt.     1  Rol.  575.  L  23. 

Nor,  in  account.     1  Rol.*  575.  L  8.  11.    Vide  ante,  (A  1.) 

Nor,  in  'warrantia  ekarta^  where  the  plainti^  recovers  pro  loco  Jjc  tem- 
pore.    1  Rol.  574.  1.  49. 

Nor^  in  a  sdrefaciaSi  or  other  writ  of  execution.    1  Rd.  574.  L  42. 

Nor,  in  an  information,  or  action  by  qui  tarn  upon  a  penal  statute^ 
though  it  be  for  a  certam  penalty.    R«  I  RoL  574. 1. 40. 

A  successor  who  is  presentative,  as  a  parson,  &c.  shall  not  recover 
damages  for  the  time  of  his  predecessor.     1  Rol.  569. 1.  22. 

Nor^  an  heir,  or  executor,  for  the  time  of  his  ancestor  or  testator. 
1  Rol.  569.  1.  15.  17. 

Nor^  a  reversion  upon  a  term  for  years,  if  he  recovers  in  an  assise. 

1  RoL  569. 1.  SO. 

(A3.)  When  by  Statute. 

Yet  now  by  the  st.  of  Merton,  20  H.  S.  1 .  damages  shall  be  recovered 
in  dower  unde  nihil  kabet. 

By  the  st  of  GIoc.  6  Ed.  1.  1.  in  a  writ  (Gentry  tur  disseisin :  be  it 
hi  the  peTj  in  the  per  and  rtif ,  or  in  the  post.    2  Inst.  286.    Dy .  370.  b. 

In  an  action  against  the  alienee  of  the  disseisor^  if  the  disseisor  has 
not  sufficient. 

And  by  equity,  agunst  any  one,  who  has  the  land  from  the  disseisor 
by  title,  or  by  vrong.     2  Inst  284. 

So,  by  the  same  statute^  in  mortd'ancestor,  cosinage^  aiel,  or  besaiel, 
or  other  action  against  the  tenant  for  his  own  intrusion,  or  his  own  act 

2  Inst.  287.  289. 

And  the  damages  shall  be  competed  for  the  time  from  the  death 
0f  the  ancestor  to  whom  the  demandant  makes  himself  hehr.  2  Inst. 
288. 

SOf  by  the  st.  W.  2.  5.  in  an  assise  of  darrein  presentment,  and  guare 
impeditf  adpidicentur  darnnOf  viz.  si  tempos  semestre  transierit  per  impe^' 
dimentum  aliagus^  4*  episcopus  ecdesiam  confer  at,  8f  verus  patronus  ea  vice 
presentationem  suam  amittat,  sint  damna  ad  valorem  ecclesia  per  duos 
annds :  si  tempus  semestre  nan  transierit,  damna  ad  valorem  medietatis 
ecclesice  per  tmum  annum^ 

And 
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And  therefore,  where  the  patron  loses  his  presentation,  hoe  vUe^ 
he  shall  recover  damages  to  the  value  of  the  church  for  two  yean. 
2  Inst.  862. 

If  the  bishop  has  not  collated  by  lapse,  he  has  his  election  to  recover 
double  damages,  and  lose  his  presentation ;  or  to  recover  his  presenta^ 
tion,  and  single  damages  only.     2  Inst.  362. 

Jf  the  patron  recover  within  six  months,  he  shall  have  damages  only 
for  half  a  year.    2  Inst.  362. 

Though  the  bishop  has  collated  within  that  time;  for,  the  collation 
being  unlawful,  he  shall  not  lose  his  presentation.    2  Inst.  363. 

But  the  king  shall  not  recover  damages  in  a  quate  impedit :  for  he  is 
not  within  the  st.  W.  2.  5-  R.  6  Co.  51.  a*  Semb.  1  Leo.  150. 
Cro.  El.  162. 

By  the  St.  7  H.  8.  4.  &  21  H.  8.  19.  an  avowant,  &c.  shall  recover 
damages  and  costs.  Dub.  Whether  he  shall  recover  damages. 
2  Rol.  75. 

By  the  st  33  H.  8.  39.  in  all  suits  on  specialty  to  the  king,  the  king 
shall  recover  costs  and  damages,  as  common  persons  use  to  do  in  suita 
for  their  debts. 

[By  13  G.  2.  c.  21.  persons  drowning  coal-pits  (except  the  owners) 
shall  pay  treble  damages  and  full  costs.] 

Vide  Costs,  (C  1,  &c) 

(B)  Co  [anti  from]  toliom  Oamageiei  belong. 

The  damages  shall  be  to  him  who  sustains  the  loss:  and  therefore,  is 
waste  by  a  surviving  sister  arid  niece,  for  waste  in  the  life  of  the  other 
sister,  me  aunt  only  shall  recover  the  damages,  and  not  the  niece. 
Co.  L.  198.  a. 

So,  if  the  aunt  and  the  niece  join  in  a  mortd'ancestor,  the  aunt  only 
shall  recover  the  damages  until  the  death  of  her  sister.    2  Inst.  288. 

But  where  the  aunt  and  niece  join  for  waste  done  in  their  time,  they 
both  shall  recover  damages.    2  Inst.  305. 

Or,  in  mbrtd'ancestor,  both  shall  recover  damages  for  the  time  after 
the  death  of  the  deceased  sister.    2  Inst.  288. 

So,  if  they  join  in  waste,  as  they  may,  for  waste  done  in  the  time  of 
the  deceased  sister,  and  also  in  their  own  time ;'  the  aunt  only  shall  have 
judgment  for  the  damage  in  the  life  of  her  sister,  and  both  shall  have 
judgment  for  the  place  wasted,  and  treble  damages  for  the  vraste  done 
afterwards.     2  Inst.  305. 

[Where  the  plaintiff*  had  been  dismissed  from  his  master's  employ 
before  the  expiration  of  the  period  for  which  he  had  been  engage^  in 
consequence  of  an  accusation  preferred  by  the  defendant  to  the  master, 
that  the  plaintiff  had  maliciously  cut  the  defend<mt's  cordage :  Held, 
that  as  the  dismissal  was  wrongftil,  the  only  remedy  was  against  the. 
master.    8  East,  1.] 

(C)  DamageiBi,  lioto  jBFatteD. 

If  the  defendant  in  dower  unde  nihil  habet  comes  at  the  first  day,  and 
pleads  tout  temps  prists  and  this  cannot  be  dmed,  he  shall  save  his. 
damages.     Co.  L.  32.  b. 

So 
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S(H  ui  admeasttremeot  of  dower,  if  the  defendant  at  the  first  day  pleads 
prist  eTadmeasure.     1  Rol.  573.  L  45. 

So,  in  dower,  if  at  the  first  day  of  the  summons  the  heir  comes  and 
pleads  touts  temps  prist,  and  the  demandant  does  not  reply,  a  request ; 
for  the  heir  has  title.     Ck>.  L.  32.  b.  33.  a. 

So,  in  detinue,  if  the  garnishee  comes  the  first  day,  and  acknowledges 
the  condition  broken,  he  shall  save  his  damages ;  for  they  are  given 
against  him  for  bis  delay.     1  Rol.  573. 1.  49.     8  H.  6.  1 1. 

So^  if  he  makes  default.     1  Rol.  578. 1.  52. 

So^  in  detinue  of  charters  against  an  executor,  upon  a  devenenmt  ad 
manus  after  the  death  of  the  testator,  if  he  pleads  touts  temps  prist  after 
the  charters  came  to  his  hands.     1  RoK  574.  1.  5. 

But  the  defendant  does  not  save  his  damages,  if  he  does  not  come 
upon  the  first  process,  at  the  first  day  after  the  return.  1  Rol.  578. 
1. 54.  574. 1  8. 

So,  a  wrong-doer  does  not  save  his  damages,  if  he  comes  the  first 
day:  as,  in  aiel,  cosinage,  &c.  if  the  tenant  at  the  first  day  tenders  the 
land,  and  pleads,  totUs  temps  prist.    Co.  L«88.a. 

(D)  jFor  tnfiat  time  to  be  allotoeD^ 

In  personal  actions,  damages  are  allowed  only  to  the  time  of  theacdon 
commenced. 

[For  money  lent,  interest  shall  be  g^ven  &om  the  time  the  money  waa 
payable,  to  the  time  of  liquidating  the  debt,  by  the  courts  giving  judg- 
ment.    2  Brown,  1081.  1086.^ 

[So^  on  a  bill  of  exchange  it  is  usual  to  calculate  the  interest  up  to  die 
time  when  judgment  may  he  entered  up.] 

[And  it  is  now  settled  as  a  general  rule,  that  where  a  new  action 
may  be  brought,  and  a  new  saUsfiurdon  obtained  on  that,  for  dudes 
or  demands  arisen  since  the  commencement  of  the  depending  suit,  these 
shall  not  be  included  in  the  judgment  on  the  former  acdon:  but  where 
the  interest  is  an  accessary  to  the  principal,  and  the  plaintiff  cannot  bring 
a  new  acdon  for  interest  grown  due  between  the  commencement  of  the. 
acdon  and  the  judgment,  it  shall  be  included.  2  Brown,  1086,  10870 
-  [In  an  acdon  on  a  bond  payable  with  Indian  interest,  plaintiff  is  en- 
tided  to  have  the  sum  lent,  together  with  Indian  interest  up  to  the  time 
of  sijgning  the  judgment ;  and  die  l^al  interest  of  this  country  on  die  ac- 
cumulated sum  ascertained  by  the  judgment,  firom  die  dme  of  dgning 
the  judgment,  dll  actual  pavment  of  the  money.    Id.  1096.] 

[But  he  cannot  recover  the  latter  without  another  acdon.  Vide  Bur. 
1096  to  1098,  unless  the  delay  has  been  occasioned  by  a  writ  of  error, 
and  then,  a  court  of  error  may  give  interest  or  damages  on  the  sum  re« 
coveredby  theoriginal  judgment  on  theaffirmance  ofit.  Doug.  752.] 

[And  a  jury  may  give  interest  on  book  debts  in  the  name  of  damages. 
Id.  676.] 

But  in  real  actions,  the  demandant  shall  not  count  of  damages :  for 
he  shall  recover  dll  the  time  of  the  verdict.     10  Co.  1 17*  a. 

Or,  if  a  writ  of  inquiiy  be  awarded,  dll  the  dme  of  die  writ.  10  Ck>. 
117. «. 

[A  plaintiff  cannot  recover  damages  for  a  period  of  time  during  which 
it  iqppears  he  did  not  sustain  any;  and  if  he  demands  damages  inter  alia 

for 
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for  that  time,  and  has  a  general  verdkt,  the  judgment  diall  be  arrested^ 
Ld.  R-  248.]  , 

[Thus,  where  the  plaintiff  declared  that  the  defendant,  on  the  Sd  day 
of  August,  did  an  act  which  occasioned  a  consequential  injury  to  hia 
close,  per  quod  he  lost  the  use  of  it  from  the  2d  July  to  the  commence* 
ment  of  hb  suit,  upon  which  he  had  a  general  verdict,  the  court  arrested 
the  judgment     Ld.  R.  248.  P.  C.J 

(E)   f^OXO  M0t0fitti. 
(E  1.)  By  thejury  which  tries  the  issue. 

In  all  cases  where  the  issue  is  tried  by  a  jury,  and  damages  are  re- 
coverable^ the  damaj^es  regularly  ought  to  be  assessed  by  the  jury. 

And,  if  they  do  it  not,  where  (mmages  only  are  recoyerabfe,  the 
verdict  shall  be  void. 

And  the  omission  cannot  be  supplied  by  a  writ  of  inquiry ;  for  thereby 
the  defendant  will  lose  the  benefit  of  a  writ  of  attaint,  if  the  damages  are 
excessive.     R.  11  Co.*  56.  a.    Vide  post,  (£  2.  8.) 

Nor,  by  a  release  of  damages.     Vide  post,  (E  2.  8.)  contra. 

So,  if  there  be  several  defendants,  and  one  makes  default,  and  the 
other  pleads  to  issue;  though  a  writ  of  inquiry  be  awarded  upon  the  de- 
fault to  avoid  a  discontinuance,  yet  it  does  not  issue;  for  the  jury  which 
tries  the  issue  shall  assess  damages  against  all  the  defendants.  1 1  Co. 
6.  R.  2.  Cro.  349.     1  Leo.  141. 

So,  if  the  defendants  plead  severally,  and  there  are  several  issues,  the 
jury  which  tries  the  first  issue  ^hall  assess  damages  against  all ;  and  the 
second  inquest  need  not  assess  any  damages.     R.  1 1  Co.  5,  6,  7. 

And  if  tiie  second  inquest  assess  damages  also,  the  plaintiff  shall  have 
his  election  de  melioribus  damnis.    R.  1 1  Co.  5,  6,  7.  (Vide  I  Wils.  80.) 

And  in  such  case  there  is  no  need  of  a  release  of  the  damages  assessed 
by  the  other  inquest;  for  the  acceptance  of  the  greater  damages  is  a 
waiver  of  the  less.     R.  Cro.  Car.  198.    Semb.  Cro.  Car.  248. 

So,  if  there  be  a  demurrer  to  part,  or  by  one  defendant,  and  issue  as 
to  other  part,  or  by  another  defendant,  the  jury  which  tries  the  issue 
shall  assess  damwes  upon  the  demurrer  conditionally.  Lut.  875.  b. 
2  Rol.  728. 1.  5.  D.    2  Sand.  26. 

And  it  shaU  not  be  supplied  by  a  writ  of  inquiry.  Dub.  2  Rol.  72S. 
1.5- 

So,  if  there  be  a  demurrer  upon  the  evidence,  the  juiy  which  was 
charged  with  the  issue  may  assess  damages  conditionally.  Cro.  Car. 
148. 

^Where  the  general  issue  and  special  plea  are  pleaded,  and  on  de- 
murrer to  the  last,  there  is  judgment  by  default,  the  damages  thereon 
must  be  ssseKed  by  the  jury  at  the  trial,  not  by  writ  of  inquiry.  2  B. 
&  P.  168.1 

(£  3.)  When  they  need  not 

But  where  there  is  judgment,  without  any  issue  tried,  damages  AtH 
be  assessed  by  the  court,  or  by  a  writ  of  inquiry.  Vide  Header,  (Z  Ij 
&cO     [Vide  Doug.  816.  n.] 

[The  court  will  not  refer  the  ascertiSning  of  damages  to  ptothonoiary . 

Barnes,  4280 

So, 
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So^  if  there  be  a  demurrer  to  the  evidence  upon  a  trial>  the  jury  may 
be  discharged  without  assessing  the  damages,  wnich  shall  be  supplied  bv 
a  writ  of  inquiry.     R.  Cro.  Car- 14S. 

So,  in  replevin,  if  the  plaintiff  be  nonsuited  at  nisi  prius,  and  the  jury  ^ 
do  not  inquire  for  the  avowant,  it  may  be  supplied  by  a  writ  of  inquiry. 
R.  2RoI.  112. 

So,  if  there  be  judgment  for  debt  as  well  as  damages^  and  the  jury 
do  not  assess  any  damages,  it  may  be  aided  by  a  release  of  the  damages : 
as,  in  debt,  annuity,  &c.     1 1  Co.  56«  a.  Bentham. 

So^  in  ejectment  of  the  custody  of  the  land  and  of  the  heir,  and  tsr 
tire  damages,  where  they  do  not  lie  for  the  heir ;  it  mail  be  aided,  if 
the  defendant  releases  his  damages,  and  takes  judgment  for  the  land 
only.     1 1  Co.  56.  a.     Vide  post,  (E  5,  6.) 

[Where  the  jury  refuse  to  find  lor  the  plaintiff,  from  inability  to  esti- 
mate his  damages,  the  court  will  enter  one  with  nominal  damages, 
1  Taunt  121.] 

Vide  post.  (E8.) 

(£  S.)  To  what  value. — ^Not  more  than  in  the  declaration. 

So,  the  jury  cannot  regularly  assess  more  damages  than  are  alleged 
by  the  plaintiff  in  his  declaration.  10  Co.  I17*  1  Rol.  578. 1.  5.  R. 
Yel.  45.  70. 

[If  the  jury  (by  allowing  interest  on  a  judgment)  give  greater  dami^es 
than  laid;  on  error  brought,  plaintiff  shall  not  haVe  liberty  in  another 
term  to  remit  the  surplus,  to  enter  judgment  for  the  damages  laid  only. 
P.  12G.2.  Str.  1110.] 

[Where  a  verdict  is  given  for  a  greater  sum  than  the  amount  of  the 
damages  laid  in  tlie  declaration,  and  for  that  cause  a  writ  of  error  is 
brou^t,  the  court  will  permit  the  pUuntiff  to  enter  a  remittitur  of  the 
excess  above  the  sum  laid,  on  payment  of  the  costs  of  the  writ  of  error. 
C.  P.  T.  81  Geo.  8.     1  H.  Bl.  648.] 

jNor  more  for  damages  and  costs  together ;  for  it  does  not  appear  bow 
much  was  intended  for  damages.     1  Rol.  578. 1.  45. 

So,  the  plaintiff  shall  not  recover  more  damages  against  a  vouched 
.  than  are  in  the  count;  for  he  comes  loco  tenentis.     1  Rol.  578.  L  7* 

The  damages  ought  to  be  assessed  in  direct  terms ;  for  it  is  not  suffi- 
cient to  say,  that  the  defendant  took  goods  to  the  value  of  205. 

But  the  jury  may  assess  for  damages  as  much  as  the  plaintiff  has 
counted  for;  and  also  for  costs,  beyond  that  sum.  R.  Cro.  El.  866* 
10  Co.  117.  b.     1  Rol.  578. 1.  S6.     R.  2  Cro.  69.  297.    R.  Yel.  70. 

So,  the  court  may  tax,  for  damages  and  costs  together,  beyond  the 
damages  alleged  in  Uie  declaration:  as,  in  debt  ad  damnum  10/.  judg- 
ment quod  recuperet  debiium  /jr  damna  sua^  S^e*  ad  \2L  is  well.  R* 
1  Rol.  579. 1.  5. 

So,  in  real  actions,  where  no  damages  are  mentioned  in  the  count,  the 
demandant  shall  recover  his  damage  to  the  time  of  the  verdict,  or  writ  of 
enquiry.     10  Co.  1 17*  a. 

So,  in  detinue,  the  plaintiff  may  recover  against  the  garnishee  more 
damages  than  were  fdleged  in  the  declaration ;  because  he  recovers  for 
delay  after  his  declaration.     1  Rol.  575. 1. 10. 

[If  a  jewel,  for  which  trover  is  brought,  is  not  produced,  it  shall  be 
presumed  to  be  of  the  finest  water,  and  damages  shall  be  given  accord- 
ingly.    H.  8  G.     Str.  505.] 

[In 
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In  action  against  the  sheriff  for  fidse  return  on  mesne  process^  id 
debt  on  judgment  where  the  defendant  is  in  bad  circumstances^  the 
whole  debt  given  in  damages  against  the  sheriff.  Had  the  defendant 
been  in  good  circumstances,  not  so  much.     M.  12  G.     Str.  650.] 

[In  debt  against  a  sheriff  or  gaoler  for  an  escape,  the  jury  cannot  give 
a  less  sum  than  the  creditor  would  have  recovered  against  the  prisoner, 
viz.  the  sum  indorsed  oh  the  writ,  and  the  legal  fees  of  execution. 
2  Term.  Rep.  126.] 

[Damans  are  to  be  esUmated  according  to  the  rank  and  ability  of  the 
o£fender^  the  nature  of  the  offence,  and  the  circumstances  of  aggravation 
or  extenuation.     Lofft,  771.] 

[A  plaintiff  cannot  recover  against  the  defendant  more  damages  than 
be  has  counted  of,  4  M.  &.  S.  94. ;  and  if  the  jury  assess  more  damages 
than  are  l^d  in  the  declaration^  and  judgment  be  entered  for  the  whde, 
at  is  error.     2  Blk.  ISOO.] 

(E  4.)  When  less. 

So,  the  jury  may  assess  damages  to  any  value  under  the  declaration ; 
as,  to  a  penny,  farthings  &c. 

So,  to  half  a  farthing,  &c.     R.  2  Rol.  21. 

So,  upon  a  catching  bargain,  the  jury  may  reduce  the  damages  to  a 
reasonable  sum :  as,  where  a  promise  was  to  pay  for  a  horse  a  barley- 
coruj  a  nail,  and  double  every  nail,  &c.  they  may  give  the  value  of  the 
horse.     R.  1  Lev.  111. 

But»  if  the  juiy  find  according  to  the  promise  of  the  defendant,  they 
are  not  subject  to  an  attaint.     Semb.  3  Lev.  150.     Mo.  419. 

So^  where  the  jury  of  course  find  the  damages  alleged  in  the  count,  ' 
without  evidence^  they  shall  not  be  subject  to  an  attaint  for  it.    Dy. 
S69.  b. 

So,  where  the  defendant  confesses,  or  admits  the  damages  for  which 
the  plaintiff  counts,  the  jury  ought  to  find  so  much ;  as,  in  trespass  for 
rescous  of  a  distress  ad  damnum  40/.^  if  the  defendant  justifies  by  special 
matter,  he  admits  the  damages.     1  Rol.  578.  L 1 5. 

So,  in  prohibition,  if  Sie  defendant  acknowledges  the  contempt 
aU^^ed.     1  Rol.  578.1.  20. 

So,  in  debt  upon  thest.  2  Ed.  6.  IS.  for  not  setting  out  his  tithes,  to 
the  damage  of  200/ ,  if  the  defendant  does  not  take  the  damages  by 
protestation,  but  pleads  a  discharge  by  the  st.  31  H.  8.  13.,  ana  there 
is  issue  upon  it.     R.  Al.  88. 

So,  in  an  action  in  the  debei  et  SGHet^  for  substracting  suit  to  a  mill,  if 
the  defendant  confesses  the  action.     1  Rol.  578. 1. 25* 

In  a  writ  of  right  of  ward,  if  the  defendant  acknowledges  his  right  to 
the  ward.     1  Rol.  578. 1. 27. 

, Yet  a  demurrer  to  a  declaration  does  not. amount  to  a  confession  of 
the  damages,  for  which  the  plaintiff  counts.     1  Rol.  578.  1. 30. 

[In  debt  for  a  penalty  in  articles,  the  jury  ought  to  assess  damages  on 
the  breach  assigned,  according  to  the  statute  8  &  9  W.  3.  c  10.  and 
•hall  not  find  uie  debt ;  otherwise  a  venire  de  novo  shall  be  awarded. 
2  Wils.  377.] 

[In  an  action  on  a  bond  damages  may  be  recovered  for  more  than  the 
amount  of  the  penalty.  B.  R.  E.  28  Geo.  3.  2  T.  R.  388.  Vide  6  T.  R. 
SOS.  contra.] 

[In 
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XLn  an  action  for  money  had  and  received^  the  plaintiff  can  recover  no 
more  than  he  is  in  conscience  and  equity  entitled  to ;  which  can  be  no 
more  than  what  remains  after  deducting  all  just  aHowance,  which  defen- 
dant has  a  right  to  retain  out  of  the  sum  demanded.     4  Burr.  21SS.] 

[A.  sells  and  warrants  a  horse  to  B«,  which  B.  a  few  days  i^rwards, 
lells  to  C,  the  horse  proves  unsound,  and  C.  recovers  the  price  from  B. 
in  an  action,  of  which  A.  has  notice.  Held  that  B.was  entitled  to  recover 
from  A.,  not  only  the  price  of  the  horse,  but  the  costs  of  the  action  by 
C.     2  Mars.  43 1 .     7  Taunt.  158.] 

(E  5.)  When  assessed  severally. 

In  an  action  against  divers  persons,  who  are  found  guilty  of  several 
takings  or  offences,  damages  ought  to  be  assessed  against  them  seve- 
rally ;  as,  in  trespass  for  a  battery  and  goods,  if  one  be  found  guilty  for 
the  battery,  and  the  other  for  the  goods  taken.     1  Rol.  570.  h  42. 

[In  action  upon  the  case  for  malicious  prosecution,  of  indictment  of 
felony,  whereof  plaintiff  acquitted,  against  prosecutor  and  the  justice  who 
committed,  several  damages  assessed.  H.  4  G.  Str.  79.}  Sed  vide  infra, 
(E  6.)  contra. 

In  debt  against  divers  by  ^yeral precipes,     1  Rol.  570.  J.  40. 

In  decies  tantum  against  divers,  damages  shall  be  against  them  seve- 
rally; for  they  are  several  takings.    1  Rol.  570. 1.  ^S. 

So,  in  an  action  against  divers,  if  one  is  found  guilty  at  one  time,  and 
another  at  another,  several  damages  shall  be  assessed. 

iln  trespass  against  several  defendants,  though  some  plead  to  issue 
are  acquited,  yet  damages  shall  be  assessed  against  the  defaulters. 
H.  12  G.  2.     Str.  1108.     H.  18  G.2.     Str.  1222.] 

Sin  trespass  against  several^  A.  lets  judgment  go  by  de&ult,  B.  demurs, 
C.  pleads  not  guilty ;  and  it  comes  on  to  assess  damages  against  A., 
contingent  damages  against  B.,  and  for  trial  as  to  C,  who  is  acquitted : 
several  damages  may  be  assessed  against  A.  and  B.  T.  IS  G.  2.  Str. 
1140.] 

So,  if  several  causes  of  action  are  joined  in  one  declaration  against 
the  same  defendant,  the  damages  may  be  severally  assessed.     Vide  post. 

And  it  is  safest  for  the  plaintiff:  for,  if  for  one  cause  an  action  does 
not  lie,  the  plaintiff  shall  have  his  damages  and  costs  for  the  other;  and 
the  judgment  shall  be  reversed  or  arrested  only  for  that  part  which  has 
not  a  good  cause  of  action.  R.  Cro.  £1.  5S7.  R.  1  Rol.  24.  R.  Mo. 
708. 

As,  in  ejectione  custodia  terne  et  haredis^  if  intire  damages  are  given, 
it  will  be  bad  for  the  whole;  because  the  action  does  not  lie  for  the  ward- 
ship of  the  heir.     Dy.  369.  b.     Vide  ante,  (E  2.)— post,  (E  6.) 

In  trespass  quare  clausumfregit^  and  for  battery  of  his  servant,  with- 
out saying,  per  quod  servitum  amisitf  if  intire  damages  are  given,  it  will 
be  bad  for  the  whole.     R.  10  Co.  180.  b.  , 

[If  assault  is  well  laid,  and  then  cumqtie  etiam,  and  another  assault, 
and  intire  damages,  it  is  ill.     H.  11  G.  Str.  621.] 

[In  battery,  two  counts,  the  first  good,  tl^e  second  with  a  cumque 
etiam  ;  and  because  damages  were  intire,  judgment  was  arrested.  P.  5  G. 

Fort.  876.] 

[If  A.  and  B.  bring  trespass  for  breaking  and  entering  the  house  of 

A.  and 
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A.|  and  takii^  the  goods  of  A.  and  B.s  and  intire  damages  given,  it  is  ill* 
p.  11  G.    2  Ld.  Raym.  1581.] 

[In  assumpsit  to  stand  to  an  award,^  and  not  sue  execution^  and  a 
breach  assigned  for  both,  and  intire  damages ;  if  the  award  was  void,  it 
will  be  bad  for  the  whole.    R.  10  Co.  131.] 

So,  in  an  acdon  for  words  alleged  at  several  times,  and  the  words 
at  one  time  are  not  actionable.  1  RoL  576.  L  20.  Per  Popbam,  Cro. 
£1.  S39.     Cro.  Car.  328.     1  Lev.  134. 

So,  in  covenant,  assumpsit^  &c.  if  the  breach  be  for  not  surrendering 
land  and  giving  an  obligation,  and  intire  damages ;  where  the  breach  in 
not  giving  the  obligation  is  null.     R«  2  Cro.  115. 

So,  in  an  action  upon  the  case,  if  the  plaintiiF  prescribes  for'honejr, 
wax,  dead  wood,  eoods  of  felons,  &c.  and  intire  damages  are  given, 
where  for  some  of  £e  things  the  prescription  is  bad ;  judgment  shall  be 
stayed  for  die  whole.     R.  Mo.  707.    Cro.  El.  560. 

So,  if  the  plaintiff  entitle  himself  to  a  mill  by  a  lease  9  Jac.,  and 
assigns  a  breach  for  not  grinding  from  2  Jac.  to  the  12  Jac.,  and 

Stneral  damages  are  given ;  the  plaintiff  shall  not  recover  for  any  part. 
.  Mo.  887. 

So,  in  an  action  upon  the  case,  if  the  plaintiff  charges  the  inveigling 
away  his  ai^rentice,  by  which  he  lost  his  service  for  the  residue  of  the 
term,  which  is  not  yet  expired,  and  the  jury  give  damages  generally ; 
it  will  be  bad  for  the  whole.     R.  2  Sand.  171. 

So,  in  covenant,  if  several  breaches  are  assigned,  and  intire  damages ; 
if  any  breach  be  insufficient,  it  will  be  bad  for  the  whole.  R.  1  Sand- 
154. 

So,  intire  damages  de  incremento  given  by  the  court  are  v6id  for  the 
whole,  if  the  action  does  not  lie  for  part     K.  Mo.  708. 

[In  action  for  words,  some  whereof  not  actionable ;  if  damages 
intire,  plaintiff  shall  have  new  venire  facias^  that  they  may  be  severed. 
Barnes,  478*  480  J 

(E  6.)  When  not. 

But  where  there  is  a  joint  cause  of  action  a^nst  divers  perisons, 
damages  ought  not  to  be  assessed  severally ;  and  if  thqr  are,  a  venire 
facias  de  novo  shall  go :  as,  in  trespass  against  several,  if  they  be  all 
found  guilty  of  the  same  trespass.    R.  1 1  Co.  5.  b.    Heydon.  Carth.  20.* 

[If  two  defendants  in  trespass  suffer  judgment  by  default,  and  the 
plfdntiff  execute  writs  of  enquiry  against  them  separately,  and  take 
several  damages  against  them,  it  is  irregular  ;  and  if  the  plaintiff  enter 
up  final  judgment,  with  those  several  damages,  it  is  erroneous ;  but  the 
court  will  permit  the  plaintiff  to  set  aside  his  own  proceedings  before 
final  judgment  on  payment  of  costs.  B.  R.  H.  35  Geo.  3.  6  T.  R« 
199.] 

[If  two  defendants  confess  the  trespass,  the  damages  cannot  be  severed; 
and  if  severed,  judgment  shall  be  arrested.    P.  7  G.  Str.  422.] 

Or,  though  they  plead  severally.     11  Co.  5.  b.    R.  2  Cro.  384. 

Or,  one  pleads  not  guilty,  and  tlie  other  justifies.  R.  Cro.  EL  860. 
R.  2  Cro.  118. 

Or,  if  the  declaration  be  against  A.  simul  cum  B.,  and  against  B. 
simtdcum  A.     R.  2  Cro.  348. 

So,  if bn^  to  trespass  for, assault,  battery,  imprisonmaity^and  taking 
of  gpods,  pleads  not  guil^  to  the  whole,  and  the  other  to  the  assault 

pleads 
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^oleads  son  as^auU,  and  says  nothing  to  the  imprisonment  or  goods,  and 
it  is  found  for  the  plaintiff  aeainst  both ;  damages  shall  be  assessed  gene- 
rally for  the  whole ;  for  the  trespass  being  joint  in  the  whole,  and  he 
who  pleaded  son  assauU  being  guilty  for  that^  will  beguil^  of  the  whole. 
R.  S  Lev.  324. 

[In  an  action  against  several  for  a  malicious  prosecution,  damages 
cannot  be  assessed  severally.  T.  5  G.  2.  Str.  910.  Sed  vide  supra, 
(£  5.)  contra.] 

So,  if  a  plaintiff  joins  several  causes  of  action  in  the  same  declaration, 
against  the  same  defendant,  entire  damages  may  be  assessed:  for  it  will  be 
at  the  peril  of  the  plaintiff  if  anv  cause  is  not  sufficient,  in  which  case, 
judgment  shall  be  reversed  for  the  whole ;  and  the  defendant  has  no  pre- 
judice: as,  in  assumpsit  upon  several  promises.  R.  1  Rol.  570.  1.  12. 
1  Rol.  428.     S  Bui.  258. 

As,  in  ejectment,  of  the  wardship  terr^e  et  heredisy  an  entire  damages ; 
for  it  does  not  lie  for  the  wardship  of  the  heir.  R.  Dy.  369.  b.  Vide 
ante,  (E  2.  5.)    Vide  infra. 

So,  in  waste  for  several  wastes  in  several  places,  entire  damages  may 
be  assessed.     R.  1  Rol.  569, 1. 50.    Cro.  Car.  414. 

And  though  in  trespass,  trover,  &c.  for  goods,  some  are  expressed 
insensibly,  in  English,  or  false  Latin,  and  entire  damages  are  as- 
sessed, it  will  be  well ;  for  the  damages  shall  be  intended  to  be  all 
given  for  the  other  goods.     R.  10  Co.  130.   133.  b.     Vide  Courts, 

(P9-).  .  ' 

So,  in  an  action  for  words  all  spoken  at  the  same  timci  though  some 

be  not  actionablci  and  intire  damages  assessed ;  they  shall  be  all  intended 

for  the  actionable  words.     R.  10  Co.  130.  b.     R.  Mo.  142.     1  Rol. 

576.  1.  15.     R.  Cro.  El.  329.  787.     R.  Cro.  Car.  328. 

So,  if  the  defendant  pleads  to  the  words  not  actionable  not  guilty, 
and  justifies  for  the  others,  and  issue  upon  it ;  if  entire  damages  are 
given,  they  shall  be  intended  for  the  actionable  words ;  for  upon  the 
whole  matter  it  appears  all  the  words  were  spoken  at  the  same  time. 
R.  1  Rol.  576. 1.  2S. 

So,  if  words  not  actionable  are  of  the  same  import  with  the  former, 
and  are  alleged  ex  tdteriori  malitid\  and  thereby  refer  to  the  former. 
R.  Cro.  Car.  327.     Dub.  Sho.SO. 

J  Where  some  counts  in  a  declaration  for  slander  are  good  and  some 
in  law,  and  general  damages  are  given,  the  court  will  arrest  the 
judgment  in  toto,  and  will  not  award  a  venire  de  novo.  B.  R.  T. 
36  Geo.  3.  6  T.  R.  691.] 

So,  in  assumpsit  by  an  innkeeper  against  A.  pro  hospit.  B.  at  his 
request,  and  that  he  found  pro  kospitio  pried,  such  a  sum.  viz.  so  much 
pro  esctdenLy  so  much  pro  poculent.y  so  much  for  apparel ;  after  verdict, 
damages  shall  not  be  intended  pro  vestitu,  which  it  does  not  belong  to 
an  mnkeeper  to  find.     R.  2  Rol.  79. 

So,  if,  in  a  breach  assigned,  some  words  are  insensible,  the  damages 
shall  not  be  intended  for  them.     K.  2  Rol.  577.  1.  35. 

So,  if  the  plaintiff  charges  for  imprisonment  7  July,  and  that  the  de-^ 
iendant  afterwards,  viz.  2  June,  (which  was  a  time  prior),  menaced  him,, 
whereby  from  the  said  2  June  negotia  intendere  nequii:  the  time  after 
the  viz.  shall  be  rejected,  and  no  damages  intended  for  thaL    R.  1  Rol. 
576.  1.  40. 

Soy  if  the  plaintiff  assigns  j^everal  breaches,  and  one  is  insensible 
Vol.  III.  B  b  and 
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and  insignificant,  no  damnges  shall  be  intended  for  thai.  K*  1  tld» 
577. 1.  15. 

Or,  ia  covenant,  where  the  plaintiff  sh^ws  several  covenants,  aiid 
shews  a  breach  only  upon  one ;  all  the  damages  shall  be  intended  fot 
that  on  which  the  breach  is  assigned.     R.  2  Rol.  178. 

So,  if  entire  damages  are  given,  when  an  action  does  not  lie  for  ptrt, 
if  die  plaintiiFreleases  his  damages  and  costs^  he  shall  have  judgment  fer 
the  part  which  is  good;  as,  in  ejectment  of  ward  of  the  land  and  heils 
where  it  does  not  lie  for  the  heir.  Dy.  S70.  a.  Vide  ante,  (E  S.  5.) 
Vide  supra. 

In  replevin,  if  the  avowant  has  a  verdict,  which  gives  damages  for 
the  whole  rent,  when  he  was  entitled  only  to  two-thtros ;  be  shall  hav^ 
judgment /7r(9  retomo  kabendo,  if  he  releases  his  damages.     R.  Mo.  8S1. 

In  an  action  on  the  case,  if  the  defendant  pleads  not  guilty  to  part, 
and  justifies  for  part  in  another  county,  upon  which  there  is  a  mistrial 
as  to  one  issue ;  if  the  plaintiff  releases  his  damages  as  to  that,  it  is  suf- 
ficient.    R.  2  Cro.  127. 

So,  if  several  damages  are  ^ven,  and  entire  costs,  and  the  plaintiff 
has  judgment  only  for  part;  he  shall  have  entire  costs.  Hob.  6.  Vide 
Costs,  (A  1,  &c.) 

[If  there  is  an  issue  to  one  count,  and  demurrer  to  another,  and 
plaintiff  is  nonsuited  on  the  issue,  damages  cannot  be  assessed  on  the 
demurrer.     H.  8  G.  Str.  507.] 

(E  70  Damages  increased,  &ci 

When  increased  upon  view  of  a  mayhem.    Vide  Battery,  (E  8.) 
Damages  may  be  increased  by  the  court,  where  the  principal  demand 
is  certain:  as,  in  account.     10  H.  6.  24.  b. 

In  debt  upon  an  obligation,  where  the  deed  is  denied.     1  Rol.  572. 

1.27. 

So,  if  the  plea  be  sent  to  be  tried  in  a  foreign  county;  for  die  jury 
there  have  not  full  knowledge  of  the  fiiCt.     1  Rol.  57^.  1.  50. 

So,  where  the  court  can  assess  damages  without  a  writ  of  inquiry,  th^ 
may  inci^se  them  after  a  writ  of  inquiry  upon  a  d^nnrrer,  or  judgment 
by  default.     R.  1  Rol.  573. 1.  5. 

So,  the  court  may  increase  damages  upon  the  view  of  any  justice  of 
the  court  en  pais.      1  Rol.  572. 1.  22. 

And  where  the  court  can  increase,  they  may  mitigate  damages.  1  Rd. 
572. 1.  ^5.  28.  573. 1:  7. 

But  the  court  cannot  increase  damages,  where  the  damages  are  the 
principal,  and  the  court  has  not  certain  knowledge  of  the  cause  by  the 
record,  or  other  apparent  matter :  as,  in  an  action  for  slander,  thoi^h' 
the  defendant  justifies.     1  Rol.  572.  L  S. 

In  trespass  for  trees  cut.     1  RoL  572.  1. 30.     I  Brownl.  204. 

So,  justices  of  nisi  prius  cannot  increase  damage.     1  Rol.  575.1.  30» 

Mor,  the  court  upon  the  certificate  of  justices  of  nisi  prius.  1  Rol. 
572. 1. 20.  *  1 

[In  debt  upon  recognizance,  bail  in  error  in  the  exchequer-chamber  r 

at*e  not  liable -to  pay  interest  on  the  judgment  between  the  signing  of  the 
jtidgment  in  B.  R.  and  the  affirmance  of  it  in  C  8.  But  «s  to  the  in* 
tcrestdue  subsequent  to  the  time  of  the  affirmance,  that  stands  on  a  dif-' 
ferent  ground.     B.  R.  M.  28  Geo.  3.     2  T.  R.  57.] 

[In  debt  on  a  judgment  affirmed  in  error^  the  jilry  by  way  of  da- 
mages 
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mages  may  give  interest  upon  the  sum  recovered  by  the  judgment 
from  the  time  of  signing  it»  where  by  the  practice  of  the  court  in 
which  error  is  brou^t^  such  interest  is  not  allowed  in  costs  upon  the 
dBrmBBee.     B.  R.  M.  SS Gea  S.  '2  T.  R.  78.] 

[Excessive.  —  If  *the  fury  find  a  verdict  for  a  sum  certain^  according 
io  a  orfailttden  -wiiioh  does  not  warrant  the  amount,  it  is  a  jground  for 
a  new  triid.     1  Price,  S69.] 

[In  trespass  for  breaking  and  entering  the  plaintiff's  doses,  and  sport- 
ii^  thtt^  under  drcumstances  of  aggravation,  the  jury  gave  BOOl.  da- 
mages, w4rieh  the  oourt  refased  to  reduce,  dioug^  bo  pecuniary  damage 
had  been  sustained.     1  Mars.  139.     5  Taunt.  442.] 

{In-an  action  tor  not  removing  tithes,  the  court  recused  to  gfant  a  new 
trial,  thouffh  damages  amountM  to  150/.  on  a  farm  of  less  than  lOO 
acres.     Wightw.  IIS.] 

[The  court  will  not  interfere  to  disturb  a  recorded  verdict,  on  the 
affidavit  of  one  of  the  jury,  that  the  amount  of  the  damages  taken  -ex- 
ceeded what  they  jiad  intended  to  have  ^ven.     1  Pricey  1.] 

[The  court  may,  in  any  case,  set  aside  a  verdict  or  inquisition,  and 
grant  anew  trial' or  inquiry,  upon  die  ground  of  excessive  .damages. 
1  T.  R.  277.  2  BIk.  942.  2.  Blk.  1S27.  Cowp.  280.  4  T.  «.  65 U 
Id.  659.  5  T.  R.  257.  7  T.  R.  529.  *d  Anst.  808.  Lofii.  28.  Lofil. 
771.1 

[Where  a  new  trial  is  granted  on  account  of  excessive  damages, 
the  court  will  direct  that  the  first  verdict  stand  as  security.  7  T.  R. 
529.] 

[Pe/Sdetugf  in. «—  it  is  a  general  xide  t^at  .ihe  .couit  ^1  jQot .  set  aside 
a  verdict  in  an  action  for  a  personal  injury,  on  account  of  the  smallness 
of  the  damages,  unless  diey  arose  irom  a  mistake  in  law.  v  Dougl. 
509.] 

^Application  and  apportionment  ^— ^Whe^  there  are  entire  damages 
on  several  counts,  j^^Qe  of  ^i^^ph  ace  bad  ip  law,  .it  is  error.  Dougl. 
377.  780.] 

[If  in  one  count  two  causes  of  complaint  are  allegedj  one  of  which 
is  actionable,  the  other  not,  and  the  jury  give  a  general  verdict 
for  the  plainti£^  it  will  be  presumed,  that  under  the  judge's  direction, 
the  damages  were  given  for  the  vidld  o^u^  of  action  only.  1  T.  R. 
508. 

[If,  in  an  inferior  court,  ^mi^^esare  assessed  generally  upon  all  the 
counts  of  a  declaration,  some  of  which  are  bad,  tne  judgment  thereon 
will  be  reversed  altogetlier.  For-^1.  There  are  no  means  of  apportion- 
ing the  daamges,  ana  thus  of  affirmii^g  the  judgment  as  to  so  much  upon 
the  valid  counts,  and  reserving  it  as  to  others. — 2.  The  court  of  error 
cannot  affirm  the  judgment  as  to  the  valid  counts,  and  award  a  venire  de 
novo  to  assess  damages  thereon.     1  T.  R.  151.] 

[If  in  an  action  for  damages,  two  things  are  demanded  in  4eparBte 
counts,  to  one  of  which  the  plaintiff  has  oao  Uw».audjlMuigp6  ate  a%Bes|ed 
upon  each  count  s^parat^ly;  judgment  may  be  entei;^  for  the  da- 
mages assessed  for  the  v^id  cau^e  of  action,  ^r  if  taken  for  both^  will  be 
reversed  as  to  the  other  only.     3  T.  R.  433.] 

[Mitigation  of.-^  Where  matter  amountiAg  4o  a  complete  defence 
omsl  be  specially  pleaded,  it  is  inadmissible  in  evidence  as  in  mitigation 
of  damages.     2  B.  &  P.  224*] 

Bb2  (E8.)  Defect 


872  DAMAGES. 

(E  8.)  Defect  in  assessing  aided  by  release. 

So,  where  damages  are  not  the  only  thine  to  be  recovered^  the  plain* 
tiff  may  supply  a  defect  in  the  assessment  of  the  dam^ges^  by  his  release 
of  the  damages;  as,  in  debt^  annuity,  &c.     11  Co.  56*  a. 

So,  where  more  damages  are  assessed  than  the  declaration  mentions, 
the  plaintiff  may  aid  it  by  a  release  of  so  much  as  exceeds  the  dedarar 
tion.     Semb.  Ow.  45.     R.  Yel.  45. 

So,  if  in  a  joint  action  of  trespass.  Sec.  several  damages  are  assessed ; 
it  shall  be  aided  by  a  release,  or  noUe  prosequi  against  all  but  one  de- 
fendant.    R.  Carth.  21. 

S09  if  it  be  doubtful  whetlier  damages  can  be  given,  he  may  release 
the  damaiges,  and  not  the  costs,     2  RoL  75. 

And  release  of  the  damages  may  be  at  any  time  before  judgment. 
Ibid. 

But  if  the  jury  do  not  assess  damages,  where  damages  only  are  re- 
coverable, it  cannot  be  aided  by  a  release.     Vide  ante,  (El.) 

So,  a  default  in  assessment  of  damages  cannot  be  supplied  by  a  writ 
of  inquiry :  for  then  the  defendant  will  lose  the  benefit  of  an  attaint,  if 
they  are  excessive.     Vide  Pleader,  (Z  1,  &c.}    Vide  ante,  (£  1.) 
.    Vide  Pleader,  (S  25.)  ^ 


DARREIN  PRESENTMENT. 

VideQuABB  Impeoit,  (C  1,  &c.) — Abatement,  (H  26.) 


DARREIN  SEISIN. 

Vide  Seisin. — Abatement,  (H  25.) 


DATE. 

Vide  Fait,  (B  S.) 

DAY. 

Vide  Ann,  (C). 


3Die0  tiominicu0»    Vide  Temps,  (B  3.) 

Dic0  luxOiici.    Vide  Temps,  (C  1,  &c.) 

9mminUh    Vide  Temps,  (B  1.) 

piaxf  UsEr  nca  Umste.    Vide  Ann,  Jour,  and  Waste* 

Comiimtit  an  tiiem.     A^de  Pleader,  (2  W.  SI.) 

ttMt  an  nlem.    Vide  Pleader,  (2  W.  29.) 


DEAN 


(  373  ; 

DEAN  AND  CHAPTER. 

Vide  Ecclesiastical  Persons,  (C  S.) 


DEATH. 

• 

Diat^  of  4e  iitciimtou.    Vide  Esglise^  (N  1.) 

ofjti0tice0.   Vide  Abatement,  (H  89.)  / 

of  *e  ftitiat   Vide  Abatement,  (H  380  —Justices  or  Peace, 

(A  8.)  —  Officer,  (K  la) 

—  ofapartp.  Vide  Abatement,  (E  17.— H  82,  &c.)  — Bail, 

(Q5.  — R5.) 

*— —  of  a  0tmmn.  Vide  Abatement^  (H  86.) 

of  a  ttmatat.   Vide  Chancery,  (3  Y  17.)—  Devise,  (N  21.) 

—  of  a  tnm^er*   Vide  Abatement,  (H  37.) 
Drills  sciim.    Vide  Discent,  (D  2,  3,  4.) 


DEBT. 

Vide  Dbtt. 


DECEIPT. 

Vide  Action  upon  the  Case  for  a   Deceipt Chancery,  (3  F- 

1,  2.)  —  (8  M.  1,  &c.  —  3  N.  1.  —  4  D-3.  —  4  H-  4 4  L.  1.  — 

4  O.  2.)  —  Covin.  —  Justices  of  Peace,  (B.   30,  &c.)  —  Leet, 
(L6,&c.)  —  Parliament^  (L  38.)  —  Pleader,  (2  H.) 

flfizit  of  Hecdc.    Vide  Ancient  Demesne,  (E  2.) 


DECIES  TANTUM. 

Vide  Enqubst,  (F)  —  Pleader,  (S  4a.) 


DECLARATION. 

■ 

Oedataiion  lit  pleatins.    Vide  Count. 
Drdantioit  of  uses.    Vide  Uses,  (D  1,  &c) 


DECREE. 

Vide  Chancery,  (Y  1,  8ic.  and  other  places  in  the  same  title.)  — 
Etidencb,  (C  1.)  —  Sewers,  (H  1,  &c.)  —  Uses,  (N  20,  &c.) 

O   U    O  TM?T\f  tliTTTe 


B  b  3  DEDIMUS 


S74  DEFEAZANCE. 

DEDIMUS  POTESTATEM. 

Vide  Chancert,  (K  3.  —  P  2,  &c.)  —  Fine,  (E  7.) 


DEED. 

Vide  Fait. 


DEER-StEALlNG. 

Vide  Justices  op  Peace^  (B.  470 


DEFAMATION. 


Vide  AcTioK  Upon  thb  Case  for  Defamatiok.^-Ltbel. — PLEAi»Bfit 

(2  L 1,  &c.)  —  Prohibition,  (6  14.) 


DEFAULT. 


Vide  Abatement,  (H  52.  —  I  2i.)  —  Enquest,  (E).  —  Justices  of 
Peace,  (B  101.)  —  Pleabbr,  (B  1 1,  12.)  —  (E  42.  ~  Y  1.  —  3  L. 
8.  —  3  M.  28.)  —  Remitter,  (C  5.) 


DEFEAZANCE. 


(A)  (DQftat  0t)an  be.  p.  3/4. 
(B>  mttn  it  letfian  be  gooD. 

(B  1.)  Of  a  thing  executory,  p.  375. 
(B  2.)  Of  a  thing  executed,  p.  ST/fS. 

(C)  (DQben  it  jBtbaU  not  be  0d6b.  9. 3^5. 

(A)  (DObat  jBtball  be. 

A  defeazance  is  an  instrument  which  defeats  the  force  or  operation 
of  some  other  deed,  or  estate.  And  thiit  which  in  the  suae  deed  is  eal- 
led  a  condition,  in  another  deed  is  a  defeazance. 

As^  if  a  man  covenants  or  grants  that  upon  payment  of  a  less  sum  at 
such  a  day,  an  obligation^  reoogaizance,  &c.  shall  be  void.  R.  Cro.  EI. 
623. 

If  a  defeazance  be  absolute  and  perpetual,  it  amounts  to  a  release. 
Per  Holt.  Sho.  46.  Carth.  64.  Vide  Pleader,  (2  V  12.  — 2  W  35. 
37.) 

SOy 


When  it  shall  not  be  good.  373 

So,  a  licence,  that  he  shall  not  be  sued  upon  such  an  obligation,  &c. 
amounts  to  a  defeazance.     Carth.  64. 

[One  deed  may  amount  to  a  defeazanoe  of  another  without  express 
words  of  relation.   C.  P.  T.  11  &  12  Geo.  2,   Willes,  107.   Com.  568. 

S.C.] 

(B)  somen  It  0ha\l  be  gooD. 

(B  1.)  Of  a  thing  executory. 

Things  executopy  may  be  defeated  by  a  defeazance  made  at  the  same 
time,  or  at  any  subsequent  time.     Co.  L.  236-  b. 

As  a  recognizance,  statute,  oUigation,  &c.  may  be  defeated  by  a 
defeazance  at  a  subseouent  day,  as  well  as  upon  the  same  day#  Co.  L. 
237*  a.  Adm.  Cro.  EI.  755.  R.  cont.  per  three  J.  but  Sand.  ace. 
2  Sand.  48.     Ace.  Mo.  811.     R.  Cro.  El.  623. 

So,  rents,  annuity,  warranty,  &c.     Co.  L.  237*  a. 

So,  a  power  of  revocation,     1  Co*  1)3.  a. 

Soj  "a  defeazance,  that  a  statute  shall  not  be  extended,  as  to  lands  in 
A.  is  good.     R.  Mo.  811. 

If  a  defeazance  be  made  of  a  prior  defeazance,  the  first  shaH  be 
thereby  defeated  }  as,  a  devise  by  any  subsequent  devise.  1  RoL  590. 
1.  45. 

(B  2.)  Of  a  thing  executed. 

So,  inheritances,  and  things  executed,  may  be  defeated  by  a  defeazance 
made  at  the  same  time.     Co.  L.  236.  b. 

So,  an  obligation,  &c.  may  be  defeated  by  defeazance  after  the  con- 
dition broken  as  well  as  before.     R.  Car^-  64. 

(C)  m^tn  it  aholl  not  be  gDOli^ 

But  a  thing  executed  cannot  be  defeated  by  a  defeazance  at  a  subse- 
quent time:  as,  a  feoffinent  cannot  be  defeated  by  a  defeazance  at  a 
future  day.     Co.L.  236.  b.     Fitz.  Condition,  18. 

Nor,  ^  release  to  a  disseisor  ^  fqr  it  is  executed  immediately.  Co.  L. 
*236.  b. 

So,  if  a  thing,  executory  in  its  commencement,  be  executed,  a  de- 
feazance afterwards  is  too  late  :  asj  if  a  debt  be  assigned  to  the  king^  if 
the  barons  6f  the  exchequer  allow  it ;  if  the  king  sues  execution,  dis- 
allowance afterwards  by  the  biM*on^  is  too  late,  for  the  debt  was  executed 
by  the  assignment    5  Co.  90.  b. 

So,  a  defeazance  ought  to  be  by  matter  as  bi^  as  die  thing  whioh 
will  be  defeated :  and,  therefore,  if  an  obligation  be  tp  pay,  at  such  a 
day,  an  agreement,  per  scriplum  m^im  9u4  Sfgn0tt4nh  .^  J^ve  limf  to  a 
future  day,  is  not  su£Bcient;  for  it  ought  to  be  by  deed.  R.  3  Lev. 
234.  ' 

So,  a  writing  shall  not  be  construed  as  a  defeazance,  without  a  neces- 
sity:  as,  if  A.  covenants  to  pay  B.  Ss.  a  week,  and  100/.  at  his  death, 
and  B.  by  another  deed  of  il)e  WM  dat^  naotbg  the  former,  covenants 
to  save  A.  indemnified  from  all  debts  and  securities  before  made,  or 
afterwards  to  be  made  by  him :  it  shaH  not  be  construed  a  defeazance 
of  the  covenant  of  A .     R.  S^l*  573- 

So,  if  it  be  said,  that  he  shall  be  Iniiemnified  from  the  covenant ;  if 
it  be  not  added,  that  thejcpvienimt  sj^i^l  tie  vpid.     R-  Sal.  575. 

B  b  4  defi:nce. 
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DEFENCE. 

Vide  Abatembmt,  (I  16.] — PusADBBt  (E  S7 s  M.  17.) 


DE  INJURIA  SUA  PROPRIA. 

Vide  Pleader,  (F  18,  &c.) 


DELEGATES. 

Vide  Admiralty,  (G)  —  Prerogative,  (D  H.) 


DELIVERANCE. 

•ftoRti  Mibmiicr.    Vide  Pleader,  (S  K  4.) 


DELIVERY. 

Vide  Fait,  (A  S,  4.  —  B  5.)  —  Pleader,  0t  X  6.) 


DEMAND. 

Vide  Release,  (£  1.)  —  Rent,  (D  S,  &c.) 


DEMISE. 

Vide  Abatement,  (H  28,  49.) — Barom  and  Febib,  (G  S.) —  Estates, 
(B  88.)  ~-  Pleader,  (2  W.  14, 47,  48 2  Z  S.  —  S  O  18.) 


DEMURRER. 

Vide  Chahcbrt,  (H  1, 2.)  —Pleader,  (Q  1,  &c  —  2  V  S.  —  S  W 

42.)  —  Bail,  (R  7.) 
Vatol  ttmunina.    Vide  Enfant,  (D  1,  2.) 


DENIZEN. 

Vide  Auen,  (D  1,  &c.) 


DEODAND. 

Vide  Waifb,  (E  1, 2.) 

DEPARTURE 


(    S77:  )  ' 
DEPARTURE. 

Vide  Pleadbb,  (F  7,  &c.) 

DEPOSIT. 

Vide  Chancbrt.  (Y  5.) 

DEPOSITION. 

Vid«  Chancbrt,  (P  8.  —  T  ♦,  5.)  —  Etidbmcb,  (C  ♦.). 


DEPRIVATION. 

Vide  PBBBOGATirx,  (D  21,  22.)  —  Abatement,  (H  46.) 


DEPUTY. 

Vidt  OrricEB,  (D  I,  &c  —  Viscount,  (B  I,  &c.) 


DERELICT  LANDS. 

Vide  PBEROGATiys,  (D  61, 62.) 


DESCENT. 

Vide  DiscENT. 

DE  SON  ASSAULT. 

Vide  PuiADBB,  (3  M  15.) 


DE  SON  TORT  DEMESNE. 

Vide  FuADBB  (F 18,  &c.) 


DETAINER  FORCIBLE. 

Vide  FoEcnu  Ertbt. 


v. .  I* 


DETER* 


378  DETINUE. 

DETERMINATION. 

CmtmiiiatiMi  of  i)>e  aiti^iite  of  jumitM  of  mtt»  ^de  Jusncos  of  Peao^ 

(A  8.) 
Dfttnntiiatlm  of  an  e0ttppel.    Vide  Estoppel,  (F) 

.  of  a  tcaiK  fbi  tfwu-    Vide  Estates,  (G  10, 1 1,  13.) 

of  tDin.     Vide  Estates,  ( H  6,  &e.) 


DETINUE. 


(A)  (EOten  it  \it0,  p.  378: 

(B)  jFot  tDtat  t^insi  It  Utg.  p.  376. 

(C)  Sot  )»t)at  not.  p*  37d. 

(D)  mbtn  it  Doeiei  not  lis*  p.  379. 

» 

(A)  (CQlien  it  lieiet. 

Detinue  lies  by  him  who  has  property  in  a  thing  certain,  against  him 
who  detains  it ;  upon  which  the  plaintiff  shall  recover  the  thing  detained , 
in  q>ecie.    Ca  L.  296.  h,    F.  N.  B.  198.  A.  E. 

SOf  it  lies  Iw  him  who  has  only  a  qpecial property ;  as,  by  abaileeof 
goods.    Bro.  Detinue,  SO. 

SOf  it  lies  if  the  plaintiff  has  a  property,  though  he  never  had  pos- 
session: and  therefore  the  heir  may  maintain  detinue  for  an  heir-loom* 
Bro.  Detinue,  30.  45. 

If  a  statute  says,  that  goods  imported  shall  be  forfeited^  part  to  the 
king,  and  part  to  him  who  will  seize  or  sue  for  them ;  a  subject  may 
have  detinue  for  his  part  of  the  floods,  for  the  acdon  vests  the  property 
in  him.     R.  1  Sal.  229.     5  Mod.  199. 

So,  it  lies,  though  the  defendant  came  to  the  possession  of  the  goods 
by  bailment,  or  by  trover.    F.  N.  B.  138.    Co.  L.  286.  b. 

If  husband  and  wife  be  dtvocced^  detinue  lies  by  the  wife  for  goods 
given  with  her  in  frank  marriage.     F.  N.  B.  139.  A. 

So>  it  lies,  thoutfh  the  defendant  miitted  the  possession  before  the 
action  brought  by  delivery  of  the  gooos  to  another.  Bro.  Detinue,  1, 
2.  93,  94. 40. 

[Soj  for  goods  lost  and  found,  as  well  as  for  goods  delivered. 
C.  P.  M..  12  Geo.  2.    WiUes,  1 18.3 

(B)  iFor  toiiat  tiiinsiet  it  lit». 

De^ue  lies  for  money  or  goods  so  certainly  described  that  they  may 
Ee  known:  as,  for  money  tn*  chest  or  bi|g.     1  Rol.  606. 1. 12.  14. 
For  particular  pieces  of  silver,  or  of  gold.     R.  1  Rol.  606. 1.  25. 
Or,  so  ipany  ounces  of  silver,  or  of  gold.     R.  Yel.  81. 

15  So, 


When  k  doei  not  lit^  979 

So|  for  money  taken  in  the  view  of  ittkother,  though  it  was  not  i»  a 
iMg.     1  RoK  606. 1.  16. 

So^  it  lies  for  twenty  quarters  of  wheat.     Bro.  Detinue,  51. 

(C)  jfoc  toftat  not. 

But  detinue  does  not  lie  for  money  at  large ;  for  one  piece  cannot  be 
known  from  another.     Co.  £1.  286.     R.  Cro.  El.  457. 

Nor  J  for  wheat  out  of  a  sack  or  bag.     Co.  L.  286. 

So,  it  does  notlie  for  an  hawk^  or  other  tiling  of  pleAsore,  thou^ 
Mckiimed^ 

So,  it  does  not  lie  de  una  damo  voca^  a  bee  hottse.     R.  2.  Cro,  59. 

(D)  (GQten  It  9060  not  lie. 

And  dednue  does  not  fie^  if  AeplaintilFhaft  not  &e  genend  or  sptdxX 
proper^  at  the  timeof  the  accion;  as^  if  die  defendant  took  (he  goods 
as  a  trespasser;  for  by  the  trcspais  did  proper^  of  thv  plabtiff  is  divested. 
Per  Brian,  6  H.  7«  9.  a. 

So,  if  A.  bails  goods  to  B.  and  afterwazdsmves  them  to  C«,  C.  shall 
not  have  detinue  against  B.  who  had  a  speaafproperty  by  the  bailment. 
Mod.  Ca.  216. 

So,  itdoesnotlieagaimthim  who  nerer  had  the  goods;  and  there- 
fore, it  does  not  lie  against  an  ttttvMc  upon  a  bailment  to  his  testator, 
if  the  goods  never  came  lo  the  poMesskw  of  the  executor.  Bkt>.  Beti- 
nue,  19. 

So,  it  does  not  lie^  if  the  apoods  never  were  detailed,  fas  the  fiiult  of 
|h6  plaintiff:  as,'  if  the  defenckoit  finds  good^  and  before  demand,  loses 
them  by  accident.     Semb.  Bro.  Detinut,  1.  SS.  40, 

tHuixm  sf  tfl^anrai.    Vide  Charters,  (B  1,  &c.} —  Plbadxb,  (2  X  I, 
&c.— 2Y6.) 

Meanrinft  ia  Hetlmie.    Vide  Pleader,  (2  X  1,  &c.) 
MX  unm.   Vide  PiBAHiDii  (2  W  44.<^i  X  d.) 


DETT. 


(A)  m%tti  ft  Mtti. 

(A  1.^  Upon  an  act  of  parliament  p.  SSO. 

(A  2.)  Upofi  a  judgment  p.  381. 

r  A  3*)  tn)on  a  statute,  or  reco^pEuzaiiQe*  p.  9i%, 

(A  40  t)pOn  otber  i^edalt/*  p.  38e. 

(A  5%)  Debt  for  renti  p«  388. 

(A  %.)  Ddl^tfcQ*  an  annuity.  p«  384. 

(A  7.)  When  it  does  not  lie.  p.  384. 

(A  8.)  Debt  upon  C6ntfaet<^£zpress.  p.  385. 

(A  9.)  Implied,  p.  386. 

rfi)  mHitn  debt  x^wn  not  lie*  p.  387. 

(C)  M 
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DETT. 


(C)  TS2  ^otn  debt  litg.  p-  sss. 

(D)  IBp  toliom  not.  p.  ssg. 

(E)  againiett  tofiom  Debt  {ie0.  p.  390. 

(F)  against  tobom  not  p-  391. 

(G)  Debt  to  tbe  hfng. 

G  1.)  By  what  means  accrued,  p.  391. 

G  2.)  By  what  means  satisfied.  —  By  the  body  of  the 

debtor.  p.39S. 
G  3.)  By  his  goods,  p.  393, 
G  4.)  Or  lands,  p.  393. 
G  5.)  In  the  hanas  of  the  heir.  p.  394. 
G  6.)  In  the  hands  of  a  stranger,  p.  394.    . 
G  7.)  By  the  goods  of  a  stranger,  p.  395. 
G  8.)  The  king  shall  be  preferred,  p.  397- 
G  90  How  execution  for  the  king  relates,  p.  399* 
G  10.)  Who  are  not  liable  for  the  king*s  debt.  p.  399. 
G 11.)  Suit  for  the  king's  debt. —  In  what  court  it 

shall  be.  p.  400. 
G  12.)  How  he  shall  sue.  p.  400. 
G  13.)  When  the  suit  shall  be  barred,  p.  400. 
G  14.)  How  the  trial  shall  be.  p.  401. 
G  15.)  How  the  proceedings  shall  be  for  a  debt 

assigned  to  the  king.  p.  401. 

(A)  (mtn  It  Ut0. 

(A  1.)  Upon  an  act  of  parh'ament. 

Debt  lies  upon  eyeiy  contract  in  deed^  or  in  law. 

As,  if  an  act  of  parliament  gives  a  penalty,  and  does  not  say  to  whom 
nor  by  what  action  it  shall  be  recovered;  an  action  of  debt  lies  upon 
such  statute  by  the  party  grieved :  as^  upon  the  st.  14  H.  8.  5.  that 
every  pracdser  of  physic  in  London  wimout  licence  shall  forfeit  51*  a 
month,  a  moiehr  to  we  king,  a  moieQr  to  the  college  of  physicians. 
R.  i  Rol.  598. 1.  26. 

Upon  the  st.  2  &  3  Ed.  6.  IS.  which  gives  the  treble  value  for  not 
settmgout  of  tithes.     R.  1  Rol.  598.  L  30.    2  Inst.  650. 

Upon  the  St.  28  £1. 4.  which  says,  the  sheriff  shall  take  for  his  fees 
no  more  than  I2d.  for  every  20s.  under  100/.,  and  6d.  for  evenr  205. 
above  100/.,  the  sheriff  shall  have  debt  for  his  fees.  R.  1  Rol.  598. 
1.  85.  Mo.  858.  1  Sal.  209.  Latch,  17.  51.  Yide  Viscount,  (F  2.) 
(Vide  1  Sal.  881.) 

So,  for  a  sum  of  money  payable  upon  a  demise  out  of  land.  Per 
Hol^  Sal.  415.     Mod.  Ca.  26. 

Vide  Action  upon  Statute^  (E  1,  2.— F).    Vide  post,  (A  5.  9.) 


(A  2.)  Upon 
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(A  2.)  Upon  a  judgment. 

So»  debt  lies  upon  a  judgment,  within  or  after  the  year  after  recoyery. 
*SEd.  3.  2.b. 

Upon  a  jucLzment  for  debt  or  damages  in  a  court  of  London  by  special 
custom,  debt  nes  in  B.  R.  or  C.  B.,  though  the  ori^nal  action  could 
not  have  been  brought  there.     R.  1  RoL  600.  ].  45. 

So,  it  lies  there  upon  a  judgment  in  an  inferior  court,  removed  thither 
by  error,  or  certiorari.     Hut.  118.     R.  1  Lev.  134. 

[So,  it  lies  on  a  judgment  given  in  a  foreign  court;  and  it  is  not  ne- 
cessary to  state  the  grounds  of  that  judgment  in  the  declaration.  Doug. 
I  to  7.]  , 

[But  the  grounds  of  the  judgment  may  be  shewn  and  impeached  by 
the  defendant,  for  judgments  of  foreign  courts  have  not  that  credit  shewn 
to  them  as  judgments  in  our  own  courts  of  record,  and  they  may  be  ex- 
amined.   Doug.  6.] 

[So,  it  would  seem,  it  would  lie  in  the  courts  of  Ireland  on  a  judg- 
ment here,  for  the  same  principle  applies  to  this  case  as  to  the  former* 
But  Semb.  contra.     2  Str.  1090.] 

So,  it  lies  for  damages  recovered  in  a  real  action ;  for,  by  the  judg- 
m^it,  they  are  reduced  to  a  personalty.     1  Rol.  600. 1.  25.  37. 

For  damages  recovered  in  waste.     43  Ed.  3.  2. 

For  arrearages  recovered  in  account     1  Rol.  600. 1.  40. 

For  damages  recovered  in  right  close,  in  antient  demesne.  8  Ed.  4. 
6.a. 

So^  debt  ii^  upon  a  judgment  on  a  recognizance  against  bail.  R. 
1  RoL  600. 1.  5.     2  Leo.  14. 

Upon  a  judgment  in  scire  facias^    3  Mod.  188. 

So,  it  lies  in  C.  B.  upon  a  judgment  in  sdre  facias  upon  a  recogni- 
zance in  B.  R.    Dy.  306.  a.  in  marg. 

Debt  lies  m  B.  R.  upon  a  judgment  in  C.  B.  removed  thither  by  error. 

Semb.  I  Sid.  236. 

So,  it  lies  there  upon  a  judgment  there  after  error  brought  in  the  ex- 
chequer.    R.  1  Sid.  236.     Lut  602.     1  Lev.  153.     Ray.  100. 

Or,  after  error  depending  in  parliament;  for  only  the  transcript  of 
the  record  is  removed.     1  Sid.  236. 

So,  it  lies  in  the  marshalsea,  or  other  court  of  record,  upon  a  judg- 
ment in  C.  B.  or  B.  R.  R.  1  S^.  209. 

So,  it  lies  in  C.  B.  upon  a  judgment  there,  affirmed  upon  error  in 
B.  R.     Co.  Ent.  153. 

[So,  it  lies  in  B.  R.  or  C.  B.  on  a  judgment  of  nonsuit  in  an  inferior 

court.     1  Wils.  316.] 

But  debt  does  not  lie  upon  a  judgment  for  the  arrearages.of  an  annuity, 
rent  service,  &c.  for  the  freehold  is  continuing.  43  Ed.  3.  2.  1  Rol. 
600. 1.  32.     Vide  post,  (B). 

Nor,  for  damages  recovered  in  a  court  baron  in  dower  by  the  stat  of 
Merton,  I.     4  Go.  30.  b.     1  Rol.  600. 1.  50. 

Nor,  does  it  lie  upon  a  judgment,  after  execution  sued  by  elegit,  or 
otherwise;  for  he  has  chosen  another  remedy.  Vide  1  Rol.  601.  Vide 
Execution,  (C  14.)  . 

[Nor  after  defendant  taken  on  ca.  sa.  and  discharged  by  plamtiff  s 

consent.     M.  10  G.  3.  4  B.  M.  2482.] 

Though 


SM  DETT. 

Though  the  defendant^  taken  Jo  esecutioo,  escapes.     1  Rol.  601. 

1.82.  ^ 

Though  the  elf^t  be  not  returned,  or  the  plaintiff  disagrees  to  the 

return.     Dy*  *299*  b.     1  RoL  601. 1.  25. 

THar,  does  it  lie,  if  after  judsment  the  cause  is  referred}  and  a  iima' 
titur  entered  upon  ihe  roll.     1  JloJ.  601. 1.  SO. 

Or,  the  record  be  removed  by  error.  Semb.  2  Vent. 261.  if  the^^laiotiff 
does  not  declare  upon  the  special  matter ;  tor  then  it  lies.  R.  3  Lev.  597. 
R^  cont.  where  only  a  transcript  of  the  record  is  removed.     1  Lev.  15-8. 

Vide  Pleader,  (2  W  SS^  &c.) 

(A  3.)  Upon  a  statute,  or  recognizance. 

So,  debt  lies  upon  a  statute^^merchant ;  for  it  is  in  the  nature  of  an 
obligation,  and  has  the -seal  of  the  party.     1  Red.  599.  1.  40. 

And  «tpon  a  pecogmzance  in  the  nature  of  a  statute'^rtaple.  Dub. 
1  Rol.  599. 1. 50.     1  Leo.  52. 

So,  upon  a  reeogmzanoe  before  the  mayor  of  London,  &c.  Dy.  219. 
1  Leo.  284. 

Upon  a  recognizance  in  chancery.    Dy.  869.  b.  806.  a.     Cro.  El.  60S. . 
1  Ver.  818. ;  but  it  ought  to  be  sued  by  scire  facias  in  chancery. 

So,  it  Iks  in  B.  R.  upon  a  recognizance  against  bail  in  C.  B.  Mod. 
Ca.l32. 

Or,  upon  a  reoogntzance  by  bail  in  the  same  oourt.  Mod.  Ca.  159. 
R.  Trin.  18  Ann.  in  C.  B.     Vide  infra. 

So,  debt  lies  upon  a  recognizance,  though  he  had  judgment  before  in 
-a  scire  facias  upon  the  same  recognizance,  which  stands  in  force.  R.  Cro. 
El.  608.  817.     [Vide  infra  contra.] 

So,  upon  a  writing  designed  io  be  a  statute-staple,  but  not  executed 
-pursuant to  Iheetatate.  R.  Cro.  EL. 288. 494.  Vide  Statute-staple,  (A). 

But  debt  does  not  lie  upon  a  statutenrtaple  ;  for  die  seal  of  llie  parly  is 
•not  affixed.     1  Rol.  599.  1. 45.     Cont.  Semb.  A«t.  Ent  228.  287. 

So,  it  does  not  lie  upon  a  recognizance  by  bail  in  B.  R.,  fer  the  bail 
wfll  be  ousted  of  the  advantage  of  rendering  the  body  before  the  return 
of  the  second  5r»r^/aria5,  &c.  Cent.  1  Brownl.  6S.  R.  ace.  Ray.  14. 
'Cont.  Mod.  Ca.  182. 159.     Vide  Bail,  (R  I.  9.)     Vide  supra. 

Nor,  (as  it  seems)  upon  a  recmnizance  by  bail  in  C.  B.  Cont. 
1  Rol.  600.  1.  15.     R.  cont.  in  C.  B.  Trin.  18.  Ann. 

So,  it  does  not  lie  upon  a  recognizance,  afker  judgment  upon  it  in  a 
^scire facias.     1  Rol.  901.  1. 15. 20.     [Vide  supra  centra.] 

( A  4.)  Upon  other  specialty. 

So,  debt  lies  upon  an  obligation,  or  any  other  deed  or  specialty. 

As,  if  a  man  by  tiUigation,  or  other  deed,  acknowledges  that  be  has 
Moei^ed  jnosiey  from  A.  ud  congmUmdum ;  A.  may  ha^  ddlit  upon  it. 
1  Rol.  597.  1.  80. 

Or,  that  lie  hasisomndi  of  the  taoney  of  A.  in  his  hands.  1  Rol.  S97. 
1. 47.  • 

Se^  if  lie  coTOHmts  to  pay  A.  a  certain  sum,  debt  lies  upon  it 

Or,  to  pay  his  proportion  of  suoh  a  suit,  with  an  avenasent  ahat  his 
proportion  wais  so  much.     R.  8  Ley.  429. 

iSo,  debt! lies  vponia  hitt  to  pay  M/.  ibr  the  tMepaynnat  «f  Itf. 
R.  2  Vent.  106. 

So, 
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8oi  debt  lies  upon  a  tally  against  a  teller^  when  money  comes  to  his 
hands.     1  RoL  599.  L  32. 

[Upon  a  charter-party,  which  is  a  deed.  P.  1 1  O.  2.    Str.  1069.] 

(A^.)  Debt  f(tf  rent* 

So,  if  aletijte  be  of  lands  or  tenements  for  years,  or  atwilly  rendering 
rent;  debt  lies  for  the  rent,  by  the  ccmmon  kw.  lit  s.  58.  72. 
1  Sid.  401. 

So,  if  a  lease  be  for  years,  or  at  will,  of  an  incorporeal  inheritance; 
as,  an  advowson,  common  tithes,  &ir,  market^  franchise,  or  office,  ^. 
Co.  L.  47.  a. 

So,  debt  lies,  though  the  lease  be  rendering  com,  or  other  collaterd 
thing.     R.  1  Rol.  591. 1.  30.     4  Leo.  46.     8  Leo.  260. 

So,  if  a  lease  be  for  life,  after  the  estate  of  freehold  determined,  debt 
lies  for  arrears :  as,  if  a  lease  be  for  life,  or  pur  aider  vie,  and  the  lessee,  or 
cestuique  vie  dies,  debt  lies  for  rent  due  at  his  death.  1  Rol.  596. 1. 1 7. 20. 
Co.  L.  162.  a.     4  Co.  49.  a. 

So,  if  the  lessor  enters  for  a  condition  broken,  or  a  forfeiture,  debt  lies 
for  rent  due  before.     19  H.  6.  42.  b.     1  Rol.  596.  1. 40. 

So^  if  he  recovers  for  waste.     1  Rol.  596.  1.  8S» 

So,  if  the  lessee  surrenders  to  him  in  the  reversion.    4  Ca  49. «. 

Or  assigns  to  A.,  who  sarrenders.    4  Leo.  17,  S. 

So,  if  there  be  a  lease  (or  life,  feoffinent,  &c.  rendmog  rent,  'for 
ten  years,  debt  lies  for  it;  for  during  the  years,  it  is  but  a  iJigtti^K 
1  Rol.  595.  1.  10. 

So,  for  rent  upon  a  lease  for  years  upon  condilion^o  have  the  fce^  due 
before  the  condition  performed.     1  Rol.  595.  1. 15. 

So,  if  rent  be  giwited  in  fee  for  life,  &€*  with  a  mm^  jnvm;;  debt 
lies  for  the  nomine  pceme^  though  it  goes  to  the  heir  along  with  the  sent. 
Co.  L.  162.  b.     1  Rol.  595.  1.  17. 

So,  by  the  sL  82  H.  8.  87.  debt  lies  by  an  executM*  at  administrator 
of  any  seised  oF  a  rent*service,  charge^  4X  sack,  or  of  a  fee^farm  renl^  in 
fee^  in  tail,  or  for  life  of  anotlMr,  against  him  ihat  oi^ht  to  pay  die  nnaur^ 
his  exlocutor  or  administrator. 

A  lease  for  life,  or  in  tail,  rendering  rent ;  it  is  a  rent-service  within 
this  statute.     Co.  L.  162.  b. 

So,  it  lies  against  any,  who  claim  under  him,  that  ought  to  pay,  by 
purchase,  devise,  or  descent.     2  Ver.  613.     R.  1  Leo.  802. 

So,  by  the  saaie  statute,  if  a  wife  seised  of  a  rent,  &c.  in  fee,  tail,  or 
for  life,  dies,  her  husband  shall  have  debt  for  the  arreu*s  due  at  her  death* 

And  this,  as  well  for  arrears  before  the  coverturc^  as  aft^  Co»  L« 
16&.b. 

So,  by  the  st.  29  Car.  2.  8.  which  gives  ramcdy  tfor  angmeiitations'^o 
vicars,  &a  by  debt  or  distress,  d^t  lies  Upon  an  augmentetion  ef  an 
anhuad  payment  reserved  upon  a  lease  for  lives,  'during  the  tsontinsaiiee 
of  the  lives.     R.  3  Lev.  S3. 

So,  now  by  the  st  8  Ann.  14,  though  a  lease  for  life  be  oontinuinff,  any 
person  having  rent  due  on  any  lease  for  life  or  iives,  may  bsing  dwt'for 
the  same,  in  Ske  same  manner  as  if  due  oba  4eMe  for  years. 

Vide  Rent,  (D  3,  &3c) 
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(A  6.)  Debt  for  an  annuity. 

So,  if  an  annuity  be  granted  for  years,  debt  lies  for  the  arrears- 
R.  Cro.  EI.  268.      R.  cont.  Cro.  El.  3.     Dub.  Cro.  EI.  895.      Aoc. 
1  Bui.  151.    D.  cont.  per  Holt.    5  Mod.  143. 
.  So,  if  it  be  granted  for  life,  or  p^  avier  vie  g  after  the  estate  deter- 
mined, debt  lies  for  the  arrears  before.     R.  Goldsh.  30. 

So^  if  the  grantee  of  an  annuity  in  fee  leases  for  years;  after  the  term 
expired,  he  shall  have  debt  for  the  arrears  during  the  term.     1  Rol. 

597.  1. 10. 

So,  if  a  parson,  who  has  an  annuity  in  right  of  his  church,  resigns  or 
is  deprived;  he  shall  have  debt  for  the  arrears  incurred  before  his 
resignation  or  deprivation.     19  H.  6.  41.  b.     I  Rol.  595. 1.  50. 

So,  if  a  parson  dies,  his  executors  shall  have  it.    4  Co.  49.  a. 

So,  if  a  bishop  had  granted  an  annuity  before  the  st  1  £1.  19.  con- 
firmed by  the  dean  and  chapter,  and  dies ;  debt  lies  against  the  zucr 
cessor  for  the  arrears  at  his  death.    R.  1  Rol.  592. 1.  20. 

(A  70    When  it  does  not  lie. 

But  by  common  law,  debt  does  not  lie  for  the  arrears  of  a  rent  or 
annuity  in  fee,  in  tail,  or  for  life,  so  long  as  the  estate  of  freehold  has 
continuance.    8  H.  6.  6.  b.     1  Rol.  594.  1. 66. 
'  As,  if  the  lord  aliens  his  seigniory  in  fee;  debt  does  not  lie  for  rent 
ef  his  very  tenant  in  arrear  before  the  alienation.     19  H.  6.  42.  b. 

If  a  lessor,  after  a  lease  for  life,  grants  the  reversion ;  debt  does  not 
Ke  for  the  arrears,  before  the  grant.     1  Rol.  595. 1.  35. 

.  If  he  enters  upon  the  lessee,  and  detains  until  payment ;  he  shall 
^lot,  during  his  seizure,  have  debt  for  arrears  before.     1  Rol.  596. 

1.25. 

If  a  lessee  for  life  leases  to  A.  for  years,  and  then  surrenders  to  his 
lessor  upon  condition,  and  A.  surrenders  to  him  and  takes  a  new 
lease,  and  after  the  condition  performed,  the  lessee  for  life  re-enters, 
and  ousts  the  lessee  for  years,  who  re-enters,  he  shall  not  have  debt 
against  A.  for  rent  upon  the  first  lease,  for  it  was  determined.  R.Cro. 
ra.  264. 

So,  if  a  rent  or  annuity  in  fee,  &c.  be  demised  for  years  ;  the  lessee 
shall  not  have  debt  during  the  term.  R.  1  Rol.  595.  1.  40.  Semb. 
Cro.  £1.  895. 

If  a  lessee  for  life  of  a  rent,  &c.  acknowledges  a  statute,  and  after- 
wards releases  to  the  terre-tenant,  and  then  the  conusee  extends,  the 
conusee  shall  not  have  debt  for  the  rent,  though  his  interest  is  but  a 
chattel ;  for,  as  to  him,  the  freehold,  out  of  which  it  was  derived,  has 
continuance.    R.  1  Rol.  596. 1.  5. 

So,  an  executor  or  administrator  shall  not  have  debt  upon  the  st. 
32  H.  8.  37-  for  the  arrears  of  a  rent-charoe  against  the  occupier;  but 
it  ought  to  be  against  the  tenant  of  the  lana.    Semb.  AI.  62. 

Nor,  against  the  issue  in  tail  for  arrears  incurred  in  the  life  of  his 
ancestor.    R.2  Ver.  613^ 

Nor,  affainst  the  lord  by  escheat,  or  tenant  in  dower,  or  by  the  curtesy; 
for  they  do  not  claim  merely  by  the  party.     1  Leo»  302^  3. 

[If  an  annuity  is  devised  to  %feme  covetiy  on  condition  that  she  releases 

all 
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all  right  and  title,  &c.  and  she  dies .  without .  releasing,  debt  cannot  be 
maintained  for  the  arrears  of  the  annuity.  T.  8  &  9  G.  2.  C.  B,  Fort. 
188.] 

(A  8.)  Debt  upon  contract. — Express. 

So,  debt  lies  upon  every  express  contract  to  pay  a  sum  certain ;  as,  it 
a  man  covenants  or  grants  to  pay.     R.  1  Leo.  208. 

[In  some  instances,  it  is  not  necessary  to  prove  the  exact  sum  laid  in 
the  declaration.     Dougl.6.  TO^.] 

So,  if  a  man  retains  counsel  for  405.  per  ann, ;  debt  lies  for  the  405. 
87  H.  6.  8.  b. 

If  he  retains  an  attorney  to  prosecute  a  suit  for  him,  capiendo  Ss.M. 
per  term  for  his  fee  besides  expenoes;  debt  lies  for  his  fee.  R.  2  Rol. 
76.    Vide  Attorney,  (B  18.) 

So,  if  a  solicitor  or  a  stranger  retains  him  for  another.  R.  I  Rol. 
593. 1.  51.  594.  1.  10. 

And  it  lies  against  him  for  whom  he  was  retained,  as  well  as  against 
the  retainer.     R.  1  Rol.  593. 1. 45. 

So,  it  lies  upon  concessit  solvere^  according  to  the  custom  of  London, 
Bristol,  &c.     R.  4  Leo.  105. 

So,  if  a  man  pays  the  debt  of  B.  at  his  request,  to  be  repaid  upon 
request ;  debt  lies  for  it  against  B.,  for  it  is  a  manifest  contract  between 
them.     R.  1  Rol.  593.  1.  25. 

Or,  delivers  money  to  B.  to  be  repaid  at  such  a  day.  1  Rol.  597. 1.  50. 

Or,  to  be  safely  kept.     1  Rol.  597. 1.  51.  '   - 

Or,  to  be  B.'s  money  upon  such  a  condition,  otherwise  to  be  re- 
delivered.   41  Ed.  3.  10. 

Or,  to  be  paid  to  another ;  and  he  does  not  pay  it.    Dy.  20.  b. 

Or,  to  be  expended  for  his  use;  and  he  does  not  expend  it.  R.  Cro. 
£1.  644. 

So,  if  money  be  delivered  to  A.  to  be  paid  to  B.,  debt  Ijes  by  B. 
R.  2  Rol.  441. 

So,  debt  lies  though  the  contract  be  by  way  of  a  promise  executory 
upon  a  good  consideration;  as,  upon  a  promise  to  pay  100/.  upon  the 
marriage  of  B.     1  Rol.  593. 1.  10. 

A  promise  to  a  physician,  surgeon,  &c.  if  he  makes  a  cure.     1  Rol. 

593.1.15.17. 

Upon  a  promise  to  a  carpenter,  labourer,  &c.  if  he  builds  or  repairs 
an  house,  way,  &c.     37  H.  6.  9.  a.     17  Ed.  4.  5.  a. 

So,  though  the  promise  be  for  the  advantage  of  a  stranger :  as,  if  a* 
man  promises  to  pay  so  much  for  the  education  of  the  child  of  another. 
R.  Al.  6. 

.  If  he  retains  a  tailor  for  405.  to  make  a  garment  for  his  own  daughter. 
2  Rol.  77. 

Or,  for  the  servant  of  his  daughter.     R.  Cro.  El.  880. 

So,  it  lies,  if  the  sum  be  not  certain,  if  it  may  bip  ascertained:  as, 
upon  an  agreement  to  pay  the  debt  of  A.  R.  2  Jon.  184.  Dub.  Cro. 
El.  758.  ! 

To  pay  a  tailor  quantum  meruit  for  making  garments,  and  finding 
necessaries  for  them. 

[It  lies  for  that  defendant  bought  goods  for  so  much  money  as  they 
should  be  worth,  with  an  averment  that  they  were  worth  so  much.    M^ 

1  G.  Fort.  197.] 

Vol.  IIL  Cc  To 
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To  pay  hU  proportion  of  the  oharge  of  a  suit^  with  an  aTcrmcntthat 
hifl  proportion  is  so  much.     R.  S  Ler.  4S9. 

To  pay  so  much  for  the  time  hb  son  had  dieted  with  him ;  where 
the  father  promised  8/.  per  ann.  and  died  within  the  year.  Cro.  £1. 
756. 

Soy  if  a  man  in  a  tavern  has  wine,  debt  lies  for  it. 

[Debt  will  lie  wherever  indebitatus  assumpsit  will.     Dougl.  6.]    . 

(A  9.)  Implied. 

So,  debt  lies,  diough  there  be  only  an  implied  contract:  as,  if  a  man 
be  found  in  arrear  upon  account.     1  Rol.  598. 1.  47. 
Though  the  account  be  made  before  auditors. 

If  a  bailiff  pays  more  than  he  has  received,  debt  lies  for  the  surplus. 
R.  lRol.598. 1.  51. 

So,  debt  lies  for  money  awarded  by  an  arbitrament.  2  Sand.  66. 
Vide  Arbitrament,  (1 1.) 

So,  by  B.  for  money  paid  toA.  for  the  use  of  B.  1  Rol.  597-  1. 55. 
Yel.  23. 

Though  paid  there  for  his  use  without  his  command.  Semb.  oont. 
1  Rol.  597. 1.  25. 

So^  debt  lies  for  a  nomine  poBme,     1  Leo.  110. 

So,  debt  lies  for  the  penalty  of  a  bye-law,  though  it  be  not  said  by 
what  action  it  shall  be  recovered.     R.  1  Roi.  599.  1.  25. 

So,  if  by  custom  in  a  borough,  the  burgesses  prescribe  to  choose  a 
person  to  collect  the  lord's  rents,  and  to  pay  20s.  per  ann.  for  the  pro- 
fits of  a  market;  debt  lies  by  the  lord  for  the  20s.  1  Rol.  595.  1.  20. 
597.  1.  5. 

So,  debt  lies  for  a  fine^  due  by  custom  for  a  pound  breach.  11  H.  7* 
14.  a.    Hard.  486. 

So,  for  customs  due  for  merchandize,  though  the  goods  are  forfeited 
for  nonpayment.     R.  1  Rol.  885. 

So,  for  toll  due  by  custom.     Hard.  486. 

Soj  for  bar  fees  due  to  a  gaoler.     Ibid. 

So,  for  every  duty  creates  by  the  common  law,  or  by  custom.  Per 
Hale,  Hard.  486. 

So,  debt  lies  for  a  pain  or  amerciament  in  a  court-baron.  2  Sand. 
66.     R.  1  Leo.  20S.     Dub.  Carth.  184. 

So,  for  a  fine  assessed  by  a  steward  in  a  court-leet.  R.  Cro.  £1.  581. 
VideLeet,  (O  11.) 

So,  for  a  fine  upon  an  admittance  to  a  copv^old.  .1  Sid.  58.  2  Mod. 
230.  S  Mod.  240.  Adm.  Hard.  487.  Vide  Copyhold,  (H  6.)  [Vide 
Doug.  722  — 732.] 

So^  for  a  fine  imposed  for  the  refusal  of  an  ofiice.     R.  d  Lev.  1 16. 

So,  for  the  profits  of  courts,  reserved  to  the  lord  upon  a  grant  of  tlie 
manor.     Mo.  870. 

So,  debt  lies  against  a  sheriff  for  money  levied  .by  him  upon  a  fieri 
facias ;  for  the  law  creates  a  contract  for  his  paying.     R.  1  Rol.  598* 
1.  10. 

Though  the  writ  be  not  returned.    R.  1  Rol.  598. 1.  15. 

So,  debt  lies  upon  any  statute,  which  gives  an  advantage  to  another, 
for  the  recovery  of  it :  as,  upon  the  st.  32  H.  8. 1.  for  money  devised  to 
be  paid  out  of  land:  Per  I^olt,  Mod.  Ca.  26.  Vide  ante,  (A  1.)  Vide 
Action  upon  Statute,  (E  1,  &c.) 

12  For 
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For  fees  given  by  statute  to  a  sheriff.     R.  Mo.  85S . 

For  fees  upon  the  execution  of  an  elegit     1  Sal.  209> 

[One  man  cannot  make  himself  the  creditor. of  another,  by  paying, 
without  his  consent,  a  debt  due  from  him  to  a  third.  The  parishes  of 
X.  and  Y.,  since  their  union  under  22d  &:  23d  Car.  2.  c.  }  1.  were  in  the 
habit  of  choosing  a  joint  sexton  for  botli  parishes,  at  a  salary  to  be  paid  ' 
equally  by  both.  X.  parish  claimed  the  right  of  choosing  a  separate  sex- 
ton for  itself*  which  right  it  meant  to  try,  oy  refusing  to  pay  the  sexton 
elected.  A  joint  sexton  was  chosen  as  formerly ;  Y*  parish  paid  him  his 
fiill  salary,  and  brought  an  action  against  X.  parish  for  the  moiety* 
Held,  tibat  it  would  not  lie.     1  T.  R.  20.] 

Vide  Bye-law,  (D  1.) 

« 

(B)  mttn  Hebt  OoejBT  not  lie. 

But  debt  does  not  regularly  lie  for  a  thing  fallen,  of  which  diere'is  an 
estate  of  inheritanoe  or  freehold  continuing :  as,  for  arrears  of  rent,  or 
annuity  in  fee,  in  tail,  or  for  life.     4  Co.  49.     Vide  ante,  (A  ?•) 

So,  debt  does  not  lie  by  the  lord,  for  a  relief.     Co.  L.  4*7 •  b. 

Nor,  for  escuage.    Ibid. 

Nor,  for  aide  pur  f aire  fitz  ckivaler  oujlle  marrier.     Ibid. 

So,  debt  does  not  lie  for  the  arrears  of  a  rent  in  fee>  in  tail,  &c.  though 
the  estate  be  determined  by  act  in  law;  as  if  rent  be  in  arrear,  and  then 
ibe  tenancy  descends  to  the  lord.     4  Co.  49.  a.     Vide  ante,  (A  7.) 

And  it  did  not  lie  by  an  executor  or  administrator,  where  his  testator 
or  intestate  jcould  not  have  it,  until  the  st.  S2  H*  8.  S7*     4  Co.  49.  a. 

So,  debt  does  not  lie  upon  a  judgment,  recognizance,  &c.  when  the 
party  has  chosen  another  remedy.     Vide  ante,  (A  2,  3.) 

So,  debt  does  not  lie  upon  an  agreement  by  way  of  promise,  where 
the  consideration  was  executed :  as  to  pay  so  much  for  service  done,  &c. 
1  RoK  594*  L25.    Vide  Action  upon  the  Case  upon  Assumpsit^  (F  6.) 

Though  it  was  executed  at  his  request :  as,  if  in  consideration  of  goods 
(sold  to  A.  at  his  request,  he  promises  to  pay  if  A.  does  not  pay ;  debt 
does  not  lie,  but  assumpsitf  for  the  contract  was  by  the  sale,  to  which 
be  was  not  a  party ;  and  his  request,  without  more^>  does  not  make  him 
ilebtor.     R.  1  Rol.  594.  L  SO.     Hard.  486. 

So,  if  he  makes  such  promise  immediately  after  the  sale;  for  it  sounds 
in  covenant.     1  Rol.  594.1.  35. 

So,  if  he  promises  A.  to  pay  him  10s.  per  week,  if  he  will  serve  his 
aunt;  debt  does  not  lie,  for  the  service  was  not  to  himself ;  and  so  there 
wants  a  quid  pro  quo.     Dy.  272.  in  marg. 

So,  if  a  man  beat  a  common  inn,  debt  does  not  lie  for  diet  of  him, 
his  servants  or  horses,  without  some  price  agreed,  or  some  contract. 
3  Leo.  161. 

So,  if  a  man  undertakes,  that  if  A.  will  release  his  debt  to  B.  he  him- 
self will*be  his  debtor ;  debt  does  not  lie.     9  H.  5.  14. 

Jf  a  man  demises  for  years,  if  a  life  so  long  lives^  (without  saying  what 
life,  which  is  uncertain  and  void),  at  such  a  rent;  debt  does  not  lie  for 
the  rent  as  a  sum  certain  due  by  covenant     Skin.  570. 

So,  if  the  property  be  not  altered  by  the  bailment,  debt  does  not  lie : 
as,  if  a  man  delivers  money  to  B.  in  a  bag  unsealed,  he  cannot  have  debt 
for  it.     1  Rol.  597. 1. 20. 

C  c  2*  So, 
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So,  debt  does  not  lie  upon  an  arbitrament  for  a  collateral  thing 
awarded.     R.  1  RoL  591.  L  S2. 

Soy  debt  does  not  lie  for  arrearages  found  upon  an  account,  where 
account  does  not  lie  for  such  thing.     1  Rol.  599. 1.  2.  5. 

So,  debt  does  not  lie  for  the  surplus»  where  a  receiver  pays  more  than 
be  received;  for  he  shall  not  have  allowance  as  a  bailijBP.  R.  1  Rol.  599. 
1.  20. 

So,  debt  does  not  lie  for  the  interest  of  money  due  upon  a  loan ;  but 
he  ought  to  have  aj5f/mp5i7.  R.  1  Vent.  198.  [B.  R.  E:  34  Geo.  S. 
5  T.  R.  553.     Semb.  contra.] 

So^  debt  does  not  lie  upon  an  agreement  to  pay  first-fruits  to  the 
bishop ;  for  it  is  not  within  the  conusance  of  the  temporal  courts.  Co. 
L.  162.  b. 

So,  debt  does  not  lie  upon  a  bill  of  exchange  against  the  acceptor ;  for 
the  acceptance  binds  him  by  the  custom  of  merchants,  but  does  not 
raise  a  duty.     R.  Hard.  485. 

So,  it  does  not  lie  upon  a  note  to  pay,  without  a  consideration ;  though 
alleged  that  it  binds  by  custom.     R.  Skin.  398. 

[Debt  lies  by  the  payee  against  the  maker  of  a  promissory  note  ex- 
pressed to  be  for  value  received.  C.  P.  H.  40  Geo.  3.  2  Bos.  &  Pull. 
78.  B.  R.  M.  10  Ann,  10.  Mod.  38.  B.  R.  T.  1 1  Geo.  1.  8.  Mod. 
873«    2  Str.  680.  s.  c.  contra,  sed  quaere.] 

So,  debt  does  not  lie  for  any  part  of  a  debt  upon  an  entire  contract : 
as,  if  a  man  by  deed  promises  to  pay  100/.  per  ann.  to  A.  for  collecting 
his  rents,  and  dies  after  three  quarters  of  a  year  expired,  and  within  the 
year ;  debt  does  not  lie  by  A.  for  75/.  for  his  salary  for  the  three  quar- 
ters of  a  year.     R.  1  Sal. 65.     Vide  post,  (C  I.) 

[So,  where  a  man  gave  a  note  for  the  payment  of  62L  lOs.  by  three 
instalments,  and  the  payee  brought  debt  upon  it  on  the  default  of  the 
maker  upon  the  two  first  instalments ;  tlje  court  held  theaction  would  not 
lie  until  after  the  last  instalment  became  payable,  and  delivered  a  de- 
cided opinion  against  the  action.     1  H.  Bl.  547.] 

[But  upon  a  contract  to  pay  several  sums  of  money  at  distinct  days, 
which  is  considered  as  different  from  a  contract  to  pay  a  gross  sum  by 
instalments,  though  the  difference  is  only  formal,  distinct  actions  of 
debt  lie  for  the  nonpayment  of  each  sum.     Semb.  1  BI.  550.] 

Vide  ante^  (A  2,  3.  7.) 

(C)  3^  t»tiom  debt  ite0. 

In  cases  where  debt  lies,  it  is  maintainable  by  the  party  to  the  con- 
tract, his  executor,  or  administrator.  By  whom  covenant  lies,  vide  Co- 
venant, (B  l,&c.) 

So,  sometimes  the  executor  or  administrator  may  have  debt,  where 
his  testator  could  not  have  it :  as  by  the  st.  32  H.  8.  37.  by  the  execu- 
tor, or  administrator,  of  a  man  seised  of  a  rent,  fee-farm,  &c.  for  arrears 
due  at  his  death.  Vide  ante,  (A  5.) 

So,  by  the  executor  or  administrator  of  the  lord,  for  a  relief  due  at  his 
death.     Co.  L.  162.  b.     11  H.  6. 1 5.  a. 

Or,  for  escuage ;  for  it  is  a  fruit  fallen,  and  goes  to  the  executor. ' 

So,  for  aidcy  due  at  his  death,  jpurfaireJUz  chivaler  cu  file  marrier. 
I.Jtol.  596. 1.  50. 

So, 
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Soy  debt  lies  by  him,  who  is  privy  in  estate :  as,  upon  a  lease  for 
years  by  B.  debt  lies  by  his  heir  for  rent  due  after  the  death  of  his-  an- 
cestor.    1  RoL  591. 1.  47.    5  H.  7*  19.  a. 

So,  debt  lies  by  an  assignee  of  a  reversion  for  rent  incurred  after 
attornment.  Co.  L.  SIO.  1  RoL  591.  L  4i$.  And  this,  by  the  common 
law,  without  the  aid  of  the  st.  S2  H.  8.  34.     4  Mod.  81. 

So^  by  an  assignee  of  part  of  the  reversion  for  his  proportion.  Adm, 
Cro.  El.  687.  651. 

So,  by  a  grantee  of  rent,  if  the  lessee  attorns.     Semb.  1  Lev.  22. 

So,  by  the  devisee  of  a  reversion ;  for  the  rent  is  incident  to  the  rever- 
sion.    R.  5  H.  7.  19.  a.     Skin.  867. 

So,  if  a  devise  be  of  a  reversion  of  lands  in  capiie,  which  is  void  for  a 
third  part  by  the  st  82  &  84  H.  8.  it  lies  by  the  devisee  for  two  third 
parts  of  the  rent.    R.  Cro.  El.  851  •    Vide  ante,  (B). 

So,  if  a  devise  be  of  a  moietr  of  a  rent,  without  the  reversion,  to  three 
aons  to  be  divided ;  debt  lies  by  each  son  for  his  share  of  the  rent.  Per 
8  J.  Poph.  oont.  Cro.  El.  637. 651.    Vide  Suspension. 

So,  by  a  devisee  of  a  reversion  against  an  assignee  of  a  term,  after  as« 
aignment  of  the  reversion,  for  arrears  due  before  assignment.  R. 
Skin«  867. 

So,  if  lessee  for  years  assigns  all  his  term  to  B.  rendering  rent;  debt 
lies  by  the  lessee  for  the  rent,  as  such,  for  it  is  not  a  sum  in  gross ;  though 
no  reversion  remains  in  the  lessee.     R.  Carth.  161.    Vide  post,  (E). 

So,  against  the  assignee  ofB.    Carth.  162. 

So,  if  A.  the  lessee,  surrenders,  rendering  rent,  he  shall  have  debt, 
for  the  rent,  as  such,  for  it  is  not  a  sum  in  gross.  Carth.  162.  ia 
marg. 

So,  debt  for  rent,  reserved  upon  a  demise,  lies  by  the  lord,  who 
has  the  reversion  by  escheat.     Adm.  5  H.  7*  19.  a.     8  Co.  22.  b. 

So,  if  a  reversion  be  granted  in  mortmain,  debt  lies  for  the  rent 
by  the  lord,  who  entered  for  the  alienation  in  mortmain.  5  H.  7. 
19.  a. 

So,  bv  the  lord,  who  claims  the  reversion  by  the  purchase  of  his  vil- 
lein.   Ibid. 

Soi,  debt  lies  by  the  assignee  of  a  reversion,  after  the  ternr  expired,  for 
rent  due  at  the  end  of  the  term.     R.  2  Cro.  117* 

So,  by  an  executor  of  an  administrator,  who  beinff  possessed  of  a  term 
for  100  years,  made  a  lease  for  five  years,  for  rent  due  before  the  death 
of  the  administrator :  though  the  interest  in  the  residue  of  the  term  belongs 
to  the  administrator  de  bonis  non^  ^c.    R.  2  Lev«  100. 

(D)  iBg  to()om  not. 

But  if  a  lessee  assigns  his  term,  debt  does  not  lie  by  the  lessor, 
against  the  executor  of  the  lessee,  for  rent  due  after  the  assignment. 
R.  8  Co.  24.  a.  Cro.  El.  SSS.  Poph.  121  .but  R.  cont.  I  l^d.  %6S. 
2  Vent.  209.    Vide  post,  TE). 

So,  if  the  lessor  grants  nis  reversion  to  another,  he  shall  not  have 
debt  for  rent  due  after  his  grant ;  for  the  rent  is  incident  to  the  rever- 
sion.    3  Co.  22.  b.  28.  a.  b. 

So,  a  grantee  of  a  reversion  shall  not  have  debt  against  the  lessee  for 
rent  due  after  assignment  to  the  term  of  another.     R.  Poph.  55. 

Cc3  So^ 
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So,  if  the  grantee  of  a  rent,  when  the  l^nl  is  in  arrear,  assigns  his  rent 
and  dies ;  his  executor  shall  not  have  debt  for  the  arrears  by  the  st« 
32  H.  8.  37.  for  by  the  assignment,  his  testator  himself  had  lost  his 
arrears.     4  CSo.  50.  b. 

(E)  againiert  totom  Hebt  Iie0. 

« 

So,  debt  is  maintainable  against  the  party  to  a  contract,  his  executor, 
or  administrator.  Dy.  4.  b.  Against  whom  covenant  lies,  vide  Cove- 
nant, (C  1,  &c.) 

As,  if  a  lessee  assigns  his  term,  the  lessor  himself  may  have  debt  for 
rent  due  after  the  assignment,  if  he  will ;  for  the  privity  of  contract 
continues,  and  the  lessor  need  not  relinquish  the  lessee,  and  resort 
to  the  assignee  nolens  volenSf  when  perhaps  the  assignee  is  not  respon- 
sible.    R.  S  Co.  23. 

So,  if  the  executor  or  administrator  of  the  lessee  assigns  the  term,  debt 
lies  against  him  for  rent  due  after  the  assignment*  R*  cont.  S  Co.  S4>.  a« 
Cro.  £1.  565.  Poph.  120.  Semb.  cont.  Cro.  £1.  715.  Ma  600. 
Dub.  Latch.  260.  R.  ace.  1  Sid.  266.  R.  ace.  2  Vent.  209%  4  Mod* 
326.     1  Lev.  127. 

So,  if  the  lessee  himself  assigns,  debt  lies  against  his  executor  or  ad* 
ministrator,  if  he  has  assets.  &)nt#3  Co.  24.  a.  Dub.  Lotdi.  260.  R^ 
ace.  1  Sid.  266.    2  Vent.  209. 

So,  if  the  lessee  assigns  part  of  the  land,  a  grantee  of  the  reversion 
shall  have  debt  against  the  lessee  for  the  whole  rent ;  for  the  privity  con- 
tinues, where  he  has  assigned  only  part  of  the  land  demised.  R.  3  Co. 
24.  a.     Cro.  £1.  633. 

So,  if  the  executor  of  a  lessee  assigns  part  of  the  land,  the  lessor  may 
have  [an  action  against  the  executor  for  the  whole  rent  doe  after  the 
assignment.     R.  Lit.  53. 

iS  the  lessee  assigns  part  of  the  land  to  A.  who  enfeoffs  B.^  yet  debt 
lies  against  the  lessee.     Semb.  Dy.  4.  b. 

So,  if  the  lessee  himself  makes  a  feofiment.     R.  Dy.  4.  b.  in  marg. 

So,  if  the  lessee  gives  an  obligation  with  condition  for  payment  of 
the  rent,  debt  lies  by  the  lessor,  upon  the  obligation,  after  assignment 
of  the  term,  and  acceptance  of  rent  Irom  the  assignee.     Cro.  Car.  188. 

So,  debt  lies  against  the  executor  or  administrator  of  the  assignee^ 
though  the  executor  waives]the  possession;  for  if  he  be  executor,  he  can- 
not waive  in  part.     R.  2  Rol.  132. 

So,  if  the  lessee  assigns  his  term,  the  lessor,  if  he  will,  shall  main- 
tain debt  against  the  assignee.     Q.  Dy.  247,  8. 

So,  if  the  lessee  assigns  a  moiety  of  the  land  for  the  whole  term ;  the 
lessor,  if  he  will,  may  maintain  debt  against  the  assignee  for  a  moiety 
of  the  rent.    R.  2  Lev:  23 1 . 

Or,  a  joint  action  against  the  lessee  and  assignee.    D.  2  Cro.  411. 

So,  if  the  lessee  assigns  his  term,  rendering  vent  to  him;  though  the 
whole  of  the  term  be  assigned,  debt  lies  by  the  assignor  upon  the  con- 
tract^ acainst  the  assignee^  his  executor  or  administrator.  Adm.  2  Mod. 
175.     Videante^  (C). 

Vide  Chancery,  (2  Z). 

(F)  ageinBt 
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(F)  again0t  tofiom  not. 

But  if  a  lessee  assigns  his  term^  and  the  lessor  accepts  rent  from  the 
assignee ;  debt  does  not  lie  afterwards  against  the  lessee,  his  executor, 
or  administrator,  for  he  may  plead  in  bar  such  assignment  and  accept* 
ance  of  rent  by  the  lessor.  R.  3  Co.  24.  b.  Cro.  £1.  715.  Mo.  600. 
R.2  Cro.  334.     2  Bui.  151. 

Soy  if  an  executor  or  administrator  of  a  term  .assigns  it,  and  the 
lessor  accepts  the  rent  fnnn  the  assignee.  3  Co.  24.  Cro.  El.  715. 
Mo.  600. 

So,  though  it  does  not  appear  that  the  lessor  had  notice  of  the  assign- 
ment, at  the  time  of  the  acceptance  of  the  rent ;  for  it  shall  be  intended 
till  it  iq>pears  to  the  contrary.     R.  2  Cro.  334. 

So,  if  the  lessor  atxsepts  any  part  of  the  rent.     Semb.  1  Lev.  308. 

So,  if  a  lease  be  of  tithes,  rendering  rent,  and  the  lessee  assigns,  and 
the  lessor  accepts  rent  from  the  assignee ;  though  rent  does  not  issue  out 
of  tithes.    Dub.  1  Lev.  308. 

So^  if  the  assupee  of  a  term  assigns  over  to  another,  debt  does  not 
lie  against  the  first  assignee,  for  rent  due  after  his  assignment,  though 
no  nodoe  of  the  assignment  or  acceptance  of  rent  be  alleged ;  for  ue 
privity  is  gone  by  his  asagnment.  R.  per  two  J.  cont.,but  Powell  ace 
in  C.  B.  but  this  judgmoit  was  reversed  in  B.  R.  3  Lev.  295.  2  Vent. 
234.  1  Sal.  SI.  Carth.  177.  4  Mod.  71.  R.  cont.  per  two  J.Twisd. 
ace.     J  Sid.  338.  9.     Ray.  162. 

[If  the  assignee  of  a  term  assigns  it  over  to  a  beggar,  a  prisoner,  it  is 
not  fraud,  and  he  is  discharged  of  the  rent.     H.  18  G.  2.     Str.  1221 .] 

So,  if  a  lessee  assigns  his  whole  term  to  the  lessor,  rendering  rent ; 
debt  does  not  lie  against  the  executor  of  the  lessor,  for  the  assignment 
amounts  to  a  surrender,  and  therefore  no  remedy  after  the  death  of  the 
lessor ;  but  in  equity*     R.  2  Mod.  175* 

(G)  Debt  to  tfje  Wng. 

(G 1.}  By  what  means  accrued. 

If  a  man  gives  an  obligation,  recognizance,  &Ct  to  the  king,  he  be- 
comes indebted  to  the  king. 

[A  bond  taken  in  the  name  of  the  crown,  by  the  cashier  of  the  excise, 
from  a  man  as  security  for  the  banker  with  whom  he  intrusts  the  crown's 
money,  is  good.     H.  1719,  Bunb.  58.] 

So,  every  person,  who  by  any  means  is  chargeable  to  the  king,  shall 
be  debtor  to  the  king;  for  it  shall  be  taken  extensive :  as,  where  he  is 
answerable  to  the  king  for  debt,  damage,  duty,  rent  arrear,  8cc.  Godb. 
295. 

[Land-tax  money  in  the  hands  of  the  collector  is  a  debt  to  the  king. 
T.  7  G.  2.  Str.  978.] 

So,  if  a  man  ^ves  an  bbligation  to  the  king,  for  performance  of  cove- 
nants ;  when  those  are  broken,  he  is  a  debtor  to  the  king.  R.  7  Co.  20.  b. 
Sir  Tho.  Cedl.. 

'  Or,  gives  an  obligation  to  another,  which  is  assigned  to  the  king^ 
Vide  Assignment,  (D). 

So,  if  a  man  indebted  upon  a  judgment  m  debt,  trespass,  &c.  ac- 
knowledges a  recognizance  to  the  king,  without  cause,  upon  covin  to 

C  c  4  avoid 
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avoid  the  imprisonment  at  the  suit  of  his  creditors,  and  to  be  turned  over 
to  the  Fleet;  though  by  the  st  1.  R.  2. 12.  he  shall  be  remanded  to  his 
first  prison,  till  he  has  made  gree  with  his  creditors ;  yet  after  such  gree^ 
be  shall  return  to  the  Fleet,  and  there  abide  till  he  has  satisfied  his  re- 
cognizance confessed.     4  Inst.  111. 

So,  before  the  st.  33  H.  8.  39.  an  obligation  to  another,  to  the  use 
of  the  king,  made  the  obligor  debtor  to  the  king. 

But  now,  by  that  act,  all  obligations  or  specialties  made  to  the  use 
of  the  king  or- his  heirs,  or  for  any  cause  touching  the  king  or  his  heirs> 
shall  be  made  to  the  king  hceredibus  vel  executaribussuis,  and  to  no  other 
to  his  use:  and  if  any  take  or  make  obligation,  &c.  otherwise,  he  shall 
su£Per  imprisonment  at  the  discretion  of  the  king  or  his  council :  and  if 
not  contented  in  the  king's  lifetime,  they  shall  remain  and  be  to  the 
heics  or  executors  of  the  king  at  his  free  disposition,  assignment,  or 
appointment. 

And  by  the  st.  7  Jac.  15.  no  debt  shall  be  assigned  to  the  king,  which 
WBB  not  originally  due  to  his  debtor,  or  accountant.  Vide  post, 
(G15.) 

.  By  the  course  of  the  exchequer,  confirmed  by  the  st.  8  &  9  W.  3.28. 
a  teller  of  receipt  in  the  exchequer,  into  whose  ofiice  any  money  by  way 
of  loan,  advance,  or  for  tax,  &c.  shall  be  paid,  shall  without  delay  weighs 
and  enter  the  weight  and  tale  according  to  theantient  course,  and  throw, 
down  a  bill  or  bills  for  the  same,  in  parchment  simed  by  himself,  into 
the  tally-court,  as  soon  as  the  officers  be  there,  whereby  a  tally  may  be 
levied,  &c.  and  the  teller  plainlv  charged. 

So,  estreats  {extracta)  are  made  out  of  chancery,  B*  R*  C.  B.  iters, 
&c.  offines^  amerciaments,  &c.  in  those  courts;  upon  which  summonses 
of  the  exchequer  issue  for  levying  those  debts.     Mad.  707^  8. 

So,  if  a  man  takes  the  king's  goods,  he  is  accountable  for  them  to  the 
king.     11  Co.  90.     Vide  Accompt,  (A  1.) 

So,  if  he  takes  broken  ordnance,  &c.  by  colour  of  his  office,  as  fees, 
claiming  them  to  his  own  use;  he  shall  be  accountable  to  the  king. 
11  Co.  90.     2  Rol.  161.1.  15. 

So,  if  he  takes  by  colour  of  a  warrant,  for  his  fees  or  expences,  when 
the  warrant  is  not  lawful.  R.  1 1  Co.  92.  2  Rol.  161. 1.  20.  Cro.  El. 
545. 

Or,  the  king  may  charge  him,  who  made  the  illegal  warrant,'  at  his 
election.     11  Co.  92.  b.     2  Rol.  161. 1.  25. 

So,  if  an  officer  has  an  obligation  to  the  king,  and  delivers  it  to  his 
servant,  to  be  transmitted  to  him  who  has  the  custody  of  the  obligations, 
and  the  servant  cancels,  or  embezzles  it,  his  master  is  liable.  Godb. 
296.     Dy.  161.     2  Rol.  156. 1. 15. 

So,  if  he  pays  money  out  of  the  exchequer,  without  a  grant  or  autho- 
rity under  the  great  seal,  or  privy  seal,  or  by  virtue  of  an  act  of  parlia* 
ment.     By  the  st.  8  &  9  W.  3. 28.  s.  6. 

So,  if  a  man  enters  by  wrong,  and  takes  the  profits  of  the  king's  land^ 
he  shall  be  accountable  for  the  profits.  2  Rol.  161  •  1.  12.  Vide  Ac- 
compt, (A  1.) 

'  Or,  takes  goods  devised  to  the  king  before  they  come  to  his  hands; 

for  the  law  does  not  put  him  to  his  action  of  trespass.     2  Rol.  161. 1.  !?• 

So,  if  several  be  joint  accountants  to  the  king;  each  shall  answer  for 

tlie  whole  to  the  king;  and  not  only  for  so  much  as  he  has  received. 

Hard.  314. 

But 
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Bttt  if  a  man  receiTes  the  king's  money^  not  knowinff  it  to  be  aoj  he 
shall  not  be  chargeable:  as,  if  an  officer  purchases  land,  and  pays  the 
king's  money  in  his  hands  for  it;  the  vendor,  if  he  be  not  conusant  of  it^ 
shaU  not  be  charged  for  it.     R.  Cro.  El.  545* 

So,  an  obligation  to  the  king,  if  it  be  not  to  him,  his  executors  or 
successors,  is  not  within  the  st«  S3  H.  8.  89.     Mo.  193. 

(G  2.)  By  what  means  satisfied.  —  By  the  body  of  the  debtor. 

By  the  st.  33  H.  8.  39.  obligations,  8cc.  concerning  the  king,  shall 
be  of  the  same  force  and  e£Pect  as  a  statute  staple. — So^  by  the  st* 
13  £L  4.  debts  due  by  any  accountant,  &c«     Vide  Execution,  (B  3.) 

By  common  law,  the  body,  ffoods,  and  lands  of  a  debtor,  or  account- 
ant to  the  king^  were  liable  tor  the  debt.  3  Co.  12  b.  2  Inst.  19. 
Godb.  290.     2  RoL  295. 

(6  3.)  By  his  goods. 

All  the  goods  and  chattek  of  the  debtor  are  liable  to  satisfy  the  king's 
debt. 

And  if  his  debtor  dies,  the  kins  may  command  the  goods  of  the  de- 
ceased to  be  seized  till  satis&ction.  2  Rol.  158. 1.41.  Vide  the  st. 
9  H.  3. 1 8.     Mad.  663. 665. 

And  he  may  take  security  of  the  executor  for  payment,  before  he  be 
allowed  to  administer.     2  Kol.  158. 1.  45. 

So,  he  may  seise  bona  ecclesiastical  if  the  debtor  be  a  clerk.  2  Rol. 
158. 1.  40. 

If  the  king's  debtor  becomes^/o  de  scj  the  debt  shall  be  paid  before 
the  goods  be  disposed  of  by  the  almoner.    Sav.  60. 

But  things  necessary  pro  victu  of  him  and  his  family  shall  not  be 
aeized.    2  Kol.  160. 1.  5. 

Nor^  averia  caruca,  if  there  be  other  chattels  sufficient.  2  Rol.  160. 
L  5.     And  this,  by  the  st.  Art.  sup.  Chart.  12.    2  Inst  132. 565. 

Nor,  the  horses,  or  arms  of  a  knight.  2  Rol.  160. 1.  5. 

(G  4.)  Or  lands. 

So,  all  the  lands  and  tenements  of  the  debtor  are  liable  to  be  ex- 
tended for  the  king's  debt,  which  he  has,  or  of  which  he  is  seised.  Godb. 
294,  5.  which  he  has  at  the  time  of  the  assignment,  where  the  debt  is 
assigned  to  the  king.    Hard.  24.     Pi-  Com.  321. 

Though  the  king  afterwards  releases  all  his  right  to  the  terre-tenant: 
for  he  is  chargeable  in  respect  of  his  person.     2  Kol.  160. 1.  40. 

So,  a  reversion,  when  it  comes  into  possession.    Sav.  34,  5. 

So,  all  the  lands  of  a  conusor,  &c.  are  chargeable  upon  a  debt  [as- 
signed to  the  king ;  though  only  a  moiety  was  before.     Sav.  133. 

So^  lands  purdiased  by  covin  with  the  king's  money.  2  Rol.  160. 
1. 20. 

And  bv  the  st.  13  El.  4.  if  any  accountant,  who  shall  recdve,  or  be 
chargeable  with  any  money  of  the  queen,  shall  be  found  in  arrear,  and 
do  not  pay  in  sii  months,  the  queen  by  letters  patent  may  make  sale  of 
so  much  of  his  lands  as  will  satisfy  the  debt.  And  this  act  is  intended 
by  the  st.  14  EH.  7«  to  under-collectors,  8cc  and  by  the  st.  1  Jac  26. 
made  perpetuaL 

And  by  the  st  27  El.  3.  the  sale  may  be  after  the  death  of  an  account- 
ant for  the  receipt  of  money,  and  if  the  account  be  settled  within  eight 
years  after  his  death,  as  well  as  if  it  was  in  his  lifetime,  if  tlie  acoountr 

ant 
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ant  had  not  a  quietus  in  his  lifetime  :  provided  u6  sale  be  made  during 
die  nonage  of  the  heir. 

So,  lands  in  trust  for  him^  or  of  which  he  has  a  power  of  revocation, 
though  settled  bond  fide.     R.  Godb.  290.     Hard.  24.    2  RoL  295,  &c. 

Though  the  settlement,  with  power  of  revocation,  was  made  l^fore 
he  become  accountant  to  the  king.     R.  Godb.  290. 

(G  5.)  In  th6  hands  of  the  heir. 

So,  the  king  may  seize  the  lands  of  his  debtor  upon  his  death. 

And  may  resort  to  the  heir,  though  the  executor  has  assets.  Cont. 
Dy.  67*  b.  in  marg. 

And  by  the  st.  S3  H.  8.  39.  all  lands,  &c.  which  come  by  descent  to 
the  heir,  in  fee^  or  in  general  or  special  tail,  or  by  gift  of  his  ancestor^ 
shall  be  chargeable  for  a  debt  to  the  king,  by  a  judgment,  recognizance, 
obligation,  or  specialty  of  his  ancesitor. 

And  thouffh  the  word  heirs  be  not  comprized  in  such  special^.  — 
Otherwise,  wnere  an  obli^aUon  is  assigned  to  the  king.     R.  Sav.  2. 

And  therefore,  though  lands  of  the  issue  in  tail  were  not  chargeable 
before,  they  are  now  chargeable,  as  well  as  lands  which  descend  m  fee, 
for  the  debt  of  his  ancestor  by  judgment,  recognizance,  obligation,  or 
other  specialty.     R.  7  Co*  21. 

So,  lands  of  the  heir,  by  the  ffift  of  his  ancestor,  before  or  after  the 
ancestpr  was  bound  to  the  King,  £all  be  charged.     7  Co.  19.  a. 

But  lands  are  not  chargeaUe  in  the  hands  of  the  issue  in  tail,  for  a 
forfeiture  or  other  debt  to  the  king,  except  by  judgment,  recognizance, 
obligation,  or  specialty.     R.  7  Co.  21.  b. 

Nor,  for  a  debt  to  the  king  by  judgment,  &c.  if  the  issue  aliens  ion&fide 
before  extent  or  process  against  him.     Ibid. 

Nor,  for  a  debt  to  the  king  by  judgment,  recognizance.  Sec.  if  it  was 
originally  made  to  a  subject,  and  afterwards  came  to  the  king  by  attainder, 
forfeiture,  assignment^  &c.     R.  7  Co.  22  a« 

So,  by  the  st.  83  H.  8.  39.  the  king  may,  at  his  liberty,  recover  his 
debt  against  the  executor  or  administrator,  if  he  has  assets. 

And  by  st  M.  Ch.  9  H.  3.  8.  and  by  the  process  since  the  st.  33  H.  8. 
39.  if  it  appears  to  t^e  sheriff  that  the  goods  <X.  the  debtor  are  sufficient 
for  the  king's  debt,  the  sheriff  ought  not  to  extend  the  lands.  2  Inst.  1 4. 
Mad.  667. 

[Wherever  an  extent  might  have  issued  in  a  man's  life,  a  iiem  dausit 
extremum  may  issue  against  his  estate  after  his  death.  M.  1722^ 
Bunb.  118.] 

[Diem  clausit  exiremum  may  issue  against  the  estate  of  simple  contract 
debtor  on  commission,  though  he  was  not  the  king's  debtor  by  record  at 
his  death.    P.  23  G.  2.     Parker,  9S.1 

(6  6.)  In  the  hands  of  a  stranger. 

So,  if  the  debtor  dies  without  heir  or  executor,  process  shall  go  a^inst 
(he  terre-tenants.    2  Rol.  162.  1.  15.     Vide  post,  (G  10.) 

So,  if  the  debtor  aliens  his  land,  and  then  dies  wiUiout  heir,  execution 
sKMl  be  artist  t6^  terre^tenanlis.    2  Rol.  156.  1. 50. .  Godb.  292. 

So,  if  he  aliens  his  goods,  and  dies  without  executor,  process  shall  be 
agliinst  the  poss^&soks  of  tfad^obds.    2  Rol.  156.  1.  ult. 

If  a  lord  of  a  manor  fbr&its  his  issues  for  not  serving  upon  a  jury, 
they  may  be  levied  upon  the  lands  of  the  copyholders,  lessees  for  life  or 

years ; 
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years  i  for  it  is  an  inherait  cbarge  upon  the  land*    2  Rbl.  157*  !•  4'5« 
Vide  post,  (G.  10-) 

So,  if  a  debtor  to  the  king  aliens  his  hmds  after  the  obligation,  &c. 
made,  or  after  he  becomes  an  officer  in  which  respect  he  is  accountable ; 
they  are  chargeable,  for  it  relates  to  the  time  of  the  debt,  offite,  &c. 
Vid6  post,  (G  90 

[But  goods  pawned  or  pledged  before  the  teste  of  an  extent  are  not 
liable.     T.  24  &  25.  G.  2.    Parker,  112.] 

So,  by  the  st.  18  £1.  4>*  if  any  accountant^  or  indebted,  &c.  purchases 
lands  in  the  name  of  any  other,  for  his  own  use  or  profit,  the  same  shall 
be  liable  to  snch  debt,  &c.  in  the  same  manner  as  if  the  debtor  himself 
was  seised>  &c. 

So,  if  the  debtor  takes  a  term  for  years  to  him  and  his  wife,  it  shiEill  be 
taken  in  execution  in  the  hands  of  the  wife  after  the  death  of  the  husband. 
8  Co.  171. 

So,  a  purchaser  of  lands,  &c.  after  a  judgment,  obligation,  or  specialty 
to  the  king,  shall  be  charged  for  the  king's  debt     Sav.  60. 

So,  a  purchaser  aflier  assignment,  where  a  debt  is  assigned  to  the  king. 

But  i^  after  a  recognizance  to  the  king,  the  conusor  oe  attainted  for 
treason,  a  scire  facias  does  not  lie  upon  the  recognisance  against  the 
king's  patentee.     Sav.  60. 

oy  the  course  of  the  exchequer,  process  does  not  go  against  a  pur- 
chaaier,  if  the  executor,  or  heir,  has  assets.     Dy.  67.  b.  in  marg. 

And  by  the  st.  88  H.  8.  49.  lands,  &c.  in  the  seisin  or  possession  of 
divers,  other  than  the  obligor,  shall  be  entirely  chargeable,  and  not 
severaliy. 

[Postmaster  appcHnted  for  three  years,  gives  bond  for  three  years ;  at 
the  three  years  ^id  he  is  indebted  9/.,  afterwards  he  mortgages  an  estate, 
and  the  mortgagee  has  possession  on  ejectment;  he  is  continued  post- 
master without  new  appointment  or  bond,  and  becomes  indited  72/. 
His  bond  shall  extend  to  that,  and  the  estate  mortgaged  be  liable  to  an 
ext^t*     M.  1729^  Bunb.  275.] 

(G  70  By  the  goods  of  a  stranger. 

So,  upon  an  execution  for  the  king's  debt,  the  goods  of  a  stranger 
lefoatU  and  couchant  upon  the  land  of  Uie  debtor,  may  be  taken.  2  Rol. 
159.  1.  30. 

So,  the  catde  of  a  stranger  which  the  debtor  suffers  to  manure  his  land. 
2  Rol.  159.  1.42. 

So,  for  rent  due  to  the  king,  the  goods  of  a  stranger  may  be  dis- 
trained.    Godb.  295. 

So,  a  debt  due  to  the  king's  debtor  shall  be  extended  for  the  king's 
debt.     21  H.  7.  12.16.     Godb.  291. 

Though  due  upon  simple  contract.     Godb.  296. 

[If  on  an  extent  against  A,  the  king's  debtor,  the  inquisition  finds 
that  B.  is  indebted  to  him;  on  return  of  inqubition,  and  affidavit  that 
the  money  in  B.'s  hands  is  in  danger,  an  immediate  extent  shall  issue 
against  B.  (T.  1718,  Bunb.  24.),  even  though  there  is  reason  to  suppose 
that  A.  became  so  with  intent  to  strip  the  rest  of  B.'s  creditors.  P.  1728, 
Bunb.  127.] 

[Upon  an  extent  in  aid,  debts  without  specialty  cannot  be  found  with- 
out motion.     P.  1719,  Bunb.  42.] 

[Simple 
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[Simple  contract  debt  may  be  finind  and  teixed  to  the  third  degrees 
but  not  beyond  it.     M.  SO.  C.  2.  Parker,  259.J 

[If  it  be  found  by  inquisition  against  a  reoeiTer-general,  that  he  haa 
paid  over  money  to  A. ^  an  immediate  extent  may  issue  against  A* 
P.  1723j  Bunb.  127.] 

[SOj  in  the  case  of  an  under-treasurer  of  the  ordnance.  M.  IT^S^ 
Bunb.  134.     H.  1725.] 

[An  extent  in  aid  being  prerogative,  process  is  always  under  the  care 
of  the  court  of  exchequer,  and  they  have  a  discretionary  power  over  their 
own  rules.    Per  cur.   Ibid.] 

[Where  many  small  debts  are  found  on  an  inquisition,  on  an  extent 
against  the  king's  debtor,  instead  of  separate  extents  against  each  separate 
debtor,  the  court  may  order  a  receiver  to  collect  them,  and  pay  to  the 
deputy  remembrancer.    M.  1730,  Bunb.  293.] 

[Debts  to  the  king's  debtor  are  not  bound  till  the  teste  of  the  inqui- 
sition.    T.  1725,  Bunb.  199.] 

[Debts  to  the  king's  debtor  are  not  bound  by  the  teste  o£  the  extent^ 
but  only  from  the  caption  of  the  inquisition.  P.  1729,  Bunb.  265.] 

But  the  goods  of  a  stranger  taken  for  the  king's  debt,  cannot  be  Bold 
as  the  goods  of  the  debtor  himself  may.  Semb.  2  Rol.  159*  L  35.  R* 
Cro.  El.  431. 

So,  if  land  be  extended  upon  a  recognizance  to  A.  at  20/.  per  ann. 
which  was  of  the  real  value  of  60/.  per  ann.j  and  the  conusor  is  bound 
bv  recognizance  to  B.  who  is  oudawed :  the  king  shall  not  take  the  sur- 
plus above  201.  per  ann,  though  it  be  found  by  inquisition  that  the  land 
was  of  such  value.     R.  per  two  J.  Clark  cont.  Cro.  £1.  266. 

So^  if  a  joint^tenant,  or  tenant  in  common,  be  a  debtor  to  the  king; 
the  goods  of  his  companion  cannot  be  taken,  though  they  be  levant 
and  cauchant  upon  the  whole  land.  2  Rol.  159.  L  40.  Vide  post, 
(G  10.  15.) 

[On  importation  and  entry  by  one  partner  only,  if  bv  mistake  the  whole 
duties  are  not  paid,  each  of  die  partners  is  liable  in  tne  whole  deficiency 
to  the  crown ;  though  ten  years  afterwards,  and  five  years  after  the  im- 

Brter  was  bankrupt     H.  1721,  Bunb.  97.      M.  1726^  Bunb.  223. 
.  1732,  Ibid.] 

[So^  in  debt  for  non-payment  of  duties.     M.  1726^  Bunb.  223.] 

Nor,  the  goods  of  a  testator  or  intestate,  if  the  debtor  takes  the  execu- 
trix or  administratrix  to  wife.    2  Rol.  159. 1.  50. 

Or^  if  the  debtor  be  made  executor  to  another.    Godb.  296.   . 

[So,  a  woman  shall  not  be  distrained  for  the  king's  debt,  in  her 
dower,  if  the  heir  has  sufficient     Mad.  667.] 

[A  debt  due  id  a  mmjure  uxoris,  is  considered  as  a  debt  originally 
due  to  him,  within  the  meaning  of  7  J.  1.  c  15.  R.  H.  7  Arnij  Parker^ 
271.] 

By  the  st  33  H.  8.  39.  in  all  suits  on  specialty  to  the  king,  he  shall 
recover  his  costs  and  damages.    Vide  Damages,  (A  3.) 

[If  an  officer  of  the  revenue  appoints  anoUier  to  act  under  him>  who 
being  in  arrear  applies  to  the  principal  for  money^  who  pays  the  whole 
debt  to  the  crown,  and  takes  a  bond  for  it  from  the  deputy  to  himself,  he' 
shall  not  have  an  extent  in  aid ;  though  generallv  a  debtor  of  tiie  crown 
shall  have  crown  process  to  reimburse  himself^  though  the  crown  debt  is 
paid.    M.  1726^  Bunb.  221.] 

[Extent 
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(Extent  in  aid  shall  not  issue,  but  for  a  debt  originally  due  to  the 
crown's  debtor;  so  if  A.  is  indebted  to  B.  who  assigns  to  C.  before  the 
extent  issues  against  C.  an  extent  obtained  against  A.  shall  be  dis- 
eharsed.    M.  1726,  Bunb.  225.] 

[If  an  extent  finds  a  debt  due  from  a  merchant,  and  it  does  not  appear 
that  this  was  the  crown's  money ;  an  extent  in  aid  shall  not  go.  N.  B. 
Hie  affidavit  did  not  go  far  enough,  and  was  not  in  the  old  form.  P.  1 73 1 . 
Bunb.  SOO.] 

[No  diem  clausit  extremum  can  issue  against  one  who  was  not  debtor 
to  the  king>  or  found  in  his  lifetime,  to  be  debtor  to  the  king's  debtor. 
P.  16  G.  2.     Parker,  16.] 

(6  8.)  The  king  shall  be  preferred. 

The  king  by  his  prerogative  ishall  be  preferred  before  any  other  cre- 
ditor in  an  execution  for  his  debt.  2  Inst  32.  By  M.  Ch.  9  H.  3.  18. 
and  the  st  83  H.8.  39.     Godb.  290.     Hard.  24.  Mad.  662. 

And  therefore  if  the  king's  debtor  be  sued  in  C.  B.  it  may  be  super- 
seded by  a  writ  of  privilege^  reciting  that  the  king  ought  to  be  paid 
before  other  creditors.     2  Rol.  159.  1.  10. 

So^  if  A.  be  taken  upon  a  capias^  at  the  suit  of  B.^  and  afterwards 
(before  the  return  of  the  capias)  a  writ  issues  for  the  king's  debt,  widi  a 
testehefore  the  taking  of  A.>  he  shall  be  in  execution  at  the  suit  of  the 
king,  as  well  as  for  B.     2  Rol.  158.  1.25. 

So,  if  the  goods  of  A.  and  his  lands  are  seized  by  extent  upon  a  statute- 
staple,  at  the  suit  of  B.,  and  after  the  day  of  the  return,  but  before  an 
actual  return,  and  before  a  libercUe^  a  writ  issues  to  the  sheri£P  for  the 
kinfi^s  debt,  it  shall  be  preferred.     2  Rol.  158.  1. 15.    R.  Dy.  67.  b. 

[if  goods  are  levied  by  virtue  of  vijieri  facias^  three  davs  before  the 
teste  of  the  extent,  yet  that  shall  be  no  bar  to  the  crown :  and  if  the  sheriff 
makes  that  return  on  the  extent,  the  court  will  order  him  to  amend  it. 
T.  1716,  in  Sc.  Bunb.  8.     (Sed  Q.  if  the  soods  were  sold.)] 

[If  a  commission  of  bankrupt  issues,  and  assignment  is  made^  and  the 
assignees  seize  part  of  the  goods  on  the  31st,  and  an  extent  for  a  debt  to 
the  crown  on  bonds,  some  forfeited,  some  not,  issues,  tested  the  Same 
day ;  the  extent  shall  have  the  preference,  and  the  court  will  not  on  mo- 
tion order  an  account  of  what  was  due  at  the  time.    H.  1 7 1 8,  Bunb.  33.] 

[If  a  bankrupt,  against  whom  there  is  an  extent  for  a  debt  to  the 
crown,  has  promised  that  he  will  also  pay  a  debt  of  his  father  deceased 
to  the  crown  ;  the  assignees  shall  pay  both  debts,  to  have  the  extent  dis- 
cha^ed.     P.  173*,  Bunb.  337.] 

[Extent  against  the  king's  debtor,  tested  after  a  distress  taken  for 
rent,  with  notice  to  the  tenant,  and  appraisement  made,  but  before  sale, 
shall  prevail  against  the  distress.  T.  24  &  25  G.  2.  Parker,  112. 
2  Vesey,  288.] 

[But  not  if  the  goods  distrained  had  been  sold  before  the  teste.    Ibid.] 

[If  com  is  distrained  for  rent,  and  extent  issues  after,  but  tested  before, 
it  snail  be  preferred,  for  it  binds  from  the  teste.  P.  1719,  Bunb.  39.] 

[If  after  extent,  inquisition,  and  seizure  of  goods»  and  defendant's 
bankruptcy,  other  goods  are  discovered,  the  court  will  quash  the  extent, 
&c.  and  grant  new  extent  of  the  same.  Teste  with  the  former.  T.  27  & 
23  G.  2.     Parker,  176.] 

[Or,  if  a  second  extent  had  issued  aflier  assignment  under  the  bank- 
ruptcy. 
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nip^y,  the  court  would  quash  it  and  grant  new  extent  of  same  teste. 
H.  17  G.  2.     Parker,  35.] 

So,  by  the  common  law,  the  king's  debtor  had  protection,  that  he  should 
not  be  sued  by  other  creditors  until  the  kitig's  debt  was  paid :  but  now, 
by  the  st  25  Ed.  S.  19.  other  creditors  may  sue  to  judgment,  but  exe- 
cution shall  stay  till  gree  for  the  king's  debt ;  and  then  they  shall  have 
execution  for  what  is  paid  to  the  king,  and  their  own  debt  Godb.  290. 

But  by  tlie  st  S3  H.  8.  39.  suit  or  process  for  the  king's  debt  shall 
be  preferred  before  other  persons,  so  always  as  that  the  king^s  suit  be 
commenced,  or  process  awarded,  before  judgment  for  the  said  other 
persons. 

And  therefore,  if  execution  be  upon  a  judgment  against  the  king's 
debtor,  and  before  a  venditioni  exponas^  an  extent  comes  at  the  king's 
suit,  those  goods  cannot  be  taken  upon  the  extent.  R.  3  Mod.  286. 
R.  Hard.  27. 

[A  judgment  recovered  by  a  subject,  though  not  completely  executed, 
shall  be  prefen*ed  to  the  king's  extent,  sued  out  posterior  to  the  judg- 
ment    C.  P.  H.  19  Geo.  3.     2  Bl.  1251.  1294.] 

[If  goods  be  taken  in  execution  on  ajieri  facias  against  the  kin^s 
debtor,  and  before  they  are  sold  an  extent  comes  at  the  king's  suit, 
grounded  on  a  bond  debt,  tested  after  the  delivery  of  the  Jiefijacias^ 
these  goods  cannot  be  taken  upon  the  extent  B.R.M.  32  Geo.  3. 
♦  T.  R.402.] 

[But  overruled  in  a  subsequent  case.  —  Process  sued  out  by  the 
crown  to  recover  penalties,  on  which  judgment  for  the  crown  is  after- 
wards obtained,  entitles  the  king's  execution  to  have  priority  within  the 
statute  before  the  execution  of  a  subject,  which  had  issued  on  a  judg- 
ment recovered  prior  to  the  king's  judgment,  but  subsequent  to  the  com- 
mencement of  the  king's  process;  the  king's  writ  of  execution  having 
been  delivered  to  the  sheriff  before  the  actual  sale  of  the  defendant's 
goods  under  the  plaintiff's  execution.     1  East  338.] 

[Precedent  judgment  on  Jbond shall  be  preferred  to  the  king's;  sub* 
sequent,  not.     P.  4-  W.  &  M.     Parker,  262.] 

[If  executor  pleads  precedent  judgment  and  subsequent  judgment  in 
one  entire  plea,  judgment  is  against  him.     Ibid.] 

So,  the  king  shaU  not  be  preferred,  where  a  debt  is  assigned  to  him 
after  the  death  of  the  debtor.     R.  2  Rol.  159. 1.  15.     1  Brow.  37- 

So,  though  a  man  be  in  executigp  for  the  king's  debt,  he  may  be 
charged  also  in  execution  at  the  suit  of  a  common  person.  2  Rol.  158* 
1.  30.     Cro.  Car.  390. 

And  if  he  be  first  in  execution  for  the  king's  debt,  though  he  may  be 
charged  also  in  execution  by  a  common  person,  it  does  not  take  cdOfect 
till  the  king's  debt  be>  satisfied.     Godb.  298. 

[On  a  distress  for  rent  made  six  days  before  the  teste  of  an  extent,  the 
court  refused  an  attachment,  though  the  goods  were  notsol4-  P-  1719, 
Bunb.  42.] 

[Simple  contract  debt  seized  into  the  king's  hands,  is  to  be  preferred 
to  bonds  not  paid  before  seizure ;  but  pavment  of  bonds  by  administra- 
tor before  seizure  or  notice  may  be  pleaded.  M.  3  &  4  Jac.  2.  Parker, 
260.] 

[Immediate  extent  finding  the  same  goods  shall  be  preferred  and  paid 
before  former  extents  in  aid.  Immediate  extents  take  place  according  to 
the  teste.    T.  12  Ann.  Parker,  281.] 

[And 
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[And  this  even  if  the  goods  are  sold,  and  return  that  sheriff  has  the 
money,  but  not  if  delivered.  M.  4  G.  1.  Parker,  ^2.  WAe  Execu- 
tion, (B  4>.)] 

(G  9.)  How  execution  for  the  king  relates. 

[An  extent  cannot  be  antedated.  P.  1724;  T.  1726;  Bunb.  164. 
Str.  749.] 

If  an  execution  be  sued  upon  land,  for  the  king's  debt,  upon  an  obli- 
gation, &c.  this  being  in  nature  of  a  statute-staple,  the  execution  upon 
it  relates  to  the  time  of  the  obligation,  &c.  siven,  and  all  the  lands  which 
the  party  had  at  that  time  shall  be  chargeaole.     2  Rol.  156. 1.  25. 

Though  he  had  aliened  them  before  the  action  commenced  against 
him.     2  Rol.  156.  1.  25. 

So,  if  a  debt  be  assigned  to  the  king,  execution  upon  it  relates  to  the 
time  of  the  assignment.     Hard.  24.     B.  Sav.  11. 

So,  by  the  St.  13  El.  4.  lands,  &c.  of  any  accountable,  8cc.  shall  be 
liable  to  payment  of  a  debt  to  the  queen,  as  if  he  had  the  day  he  first 
became  an  officer  stood  bound  by  a  statute-staple,  &c. 

And  therefore,  if  an  officer  purchases  land,  and  afterwards  aliens,  or 
demises  'bond  fide  for  valuable  consideration ;  it  shall  be  liable  to  the 
king's  debt,  though  the  money,  &c.  for  which  he  is  accountable  was 
received  seveial  years  after  the  alienation;  for  the  statute  has  relation  to 
the  time  when  he  first  becomes  officer,     R.  10  Co.  SS^  h» 

And  by  the  st.  18  EI.  4.  lands>  &c.  which  any  treasurer  or  receiver 
in  the  court  of  excheouer,  wards,  and  liveries,  or  duchy  of  Lancaster, 
treasurer  of  the  chamoer,  cofferer  of  the  household,  treasurer  of  war, 
or  any  fort,  &c.,  of  the  admiralty  or  navy,  treasurer,  or  other  person 
accountable  for  any  office  or  charge  in  the  mint^  treasurer  or  receiver  of 
monies  imprest  for  the  use  of  the  queen,  &c.  customer,  farmer,  or  col- 
lector of  customs  or  other  duties  in  any  port,  &c.  collector  of  tenths  or 
any  subsidy,  re<leiver  general  of  any  county,  shall  have  whilst  be  remains 
accountable^  &c.  shall  be  liable. 

So,  by  common  law,  if  the  king  obtains  judgment  for  a  debt  of  his 
farmer,  &c.  his  land,  which  he  had  the  day  of  the  writ  purchased,  shall 
be  liable.     2  Rol.  157. 1. 2.     Vide  Execution,  (D  1,  2.) 

If  a  plaintiff  he  amerced  pro  falso  clamore,  it  relates  to  the  day  of 
pledges  found. 

But  execution  for  the  king,  as  to  chattels  real  or  personal,  relates 
only  to  the  award  of  execution.     2  Rol.  157- 1«  5 — 25. 

And  therefore,  if  the  debtor  aliens  a  term  for  years,  or  other  goodsy 
bondjlde^  afler  the  action  commenced,  or  judgment  given,  before  exe- 
cution awarded,  the  sale  shall  be  good.    8  Co*  171* 

(G  10.)  Who  are  not  liable  for  the  king's  debt 

But  if  tenant  by  the  curtesy  be  debtor  to  the  kipg,;  his  issue  shall  not 
be  chargeable^  though  he  has  the  lands  by  descent  as  heir  to  bis  mother. 

3  Rol.  157.1.  87. 

Though  tiie  debtor  has  no  other  land.     2  Rol.  157.  K'40. 

If  the  King  grants  a  manor  in  fee-farm,  the  lands  or  goods  of  the  copy- 
holders are  not  liable  for  the  rent ;  for  they  are  elder,  being  by  pr^rip- 
tion.     R.2  RoLl5?*1.50. 

So,  if  the  king  has  a  rent  by  prescription,  wher^  tb^e  19  no  usage  to 

levy  it  upon  them*    2  RoL  157  •  U  idt. 

So, 
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So,  if  a  joint^tenant  be  indebted  to  the  king,  the  moiety  of  his  com- 
panion shall  not  be  charged.    2  Rol.  15.7*  1-  37* 

Nor,  his  cattle,  though  they  go  upon  the  whole  land.  2  Rol.  159. 
1.  40. 

So,  if  a  man  purchases  land  to  him  and  his  wife,  and  to  the  heirs  of 
the  husband,  for  the  jointure  of  the  wife,  having  taken  an  office,  and 
afterwards  becomes  indebted  to  the  king,  and  dies ;  the  estate  is  not 
liable  during  the  life  of  the  wife.     2  Rol.  156. 1.  SO.     Dy.  225.  a. 

So,  if  a  settlement  be  made  in  the  same  manner  for  the  jointure  of 
a  wife^  by  the  husband  who  afterwards  had  an  office.  2  Rol.  156. 1.  S5. 

So,  if  A.  takes  an  office,  &c.  and  afterwards  makes  a  settlement  upon 
a  son  or  daughter  in  marriage,  and  becomes  indebted  to  the  king,  and 
afterwards  takes  another  office,  in  which  he  is  indebted ;  the  son,  &c. 
though  subject  to  the  arrears  of  the  first  office,  shall  not  be  subject  to 
the  money  due  in  the  second  office.     R.  Mo.  127* 

So^  if  the  king's  debtor  conveys  to  A.  who  conveys  to  the  kins,  who 
re-grants  to  A.  rendering  rent,  these  lands  are  not  now  charge- 
able ;  for  though  the  land  is  chargeable  only  in  respect  of  the  person 
of  the  debtor,  yet  when  it  comes  to  Uie  king,  it  cannot  be  charged,  nor 
in  the  hands  of  the  grantee  of  the  king  against  his  own  grant.  2  RoL 
160. 1.  30. 

[Legacies  charged  on  land  sold,  'with  notice,  to  the  king's  debtor, 
fthidl  be  paid.    H.  7  Ann.  Parker,  272.] 

(G  II.)  Suit  for  the  king's  debt — In  what  court  it  shall  be* 

By  the  st.  33  H.  8.  39«  all  suits  for  debts  or  duties  to  the  king,  in 
the  offices  or  courts  of  the  exchequer,  duchy  of  Lancaster,  augmenta- 
tion, surveyor-general,  piaster  of  the  wards,  or  court  of  first  fruits  and 
tenths,  shall  be  sued  in  such  of  the  said  courts  or  offices  in  which  they 
first  grew  due,  or  in  which  the  recognizance,  obligation,  or  specialty 
shall  remain. 

And  the  said  courts  shall  have  full  authority  to  hear  and  determine 
the  said  suits,  and  do  execution  on  the  body,  lands  and  goods,  of  the 
party. 

(G  12.)  How  he  shall  sue. 

The  king  may  charge  him  who  enters  into  his  lands,  as  hailifi*  or  in- 
truder.    Mo.  476.     Vide  Action,  (B  1.) — Prerogative,  (D  85,  86.) 

So,  he  may  charge  him,  who  takes  his  treasure  without  warrant,  as  a 
trespasser,  or  in  accompt,  at  his  election.     Mo.  476. 

If  the  king  sues  a  personal  action,  he  may  lay  it  in  what  county,  he 
pleases,  by  his  prerogative.  1  Sid.  412.  1  Vent.  17.  Vide  Prerogative^ 
(D85.)  ' 

So^  a  scire  Jacias  lies  against  an  heir,  upon  a  suggestion  of  the  death 
of  his  ancestor,  without  finding  his  death  by  office.     R.  Sav.  3. 

[A  diem  clausit  extremum  may  issue  for  a  simple  contract  debt  to  the 
kmg.    T.  1750,  in  Sc.    1  Vesey,  483.] 

(G  IS.)  When  the  suit  shall  be  barred. 

By  the  st  33  H.  8.  39.  if  any  person  against  whom  suit  is  for  debt  or 
duty  to  the  king,  can  shew  and  prove  matter  in  law,  &c.  in  bar  or  di&^ 
charge  of  such  debt  or  duhr,  the  court  shall  acquit^  &c.  And  this  by 
the  St.  5  R.  2.  9.  without  letter,  or  command  of  the  king. 

And 
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And  therefore^  to  etrery  suit  or  process  for  the  king^s  debt,  at  oommoti' 
law,  or  by  that  act,  the  defendant  may  allege  in  bar,  any  matter  for  his 
discharge.    7  Co.  19.  b.    R.  Hard.  502. 

As  to  a  scire  facias  upon  an  obligation  to  the  king,  against  the  heir 
and  terre-tenants,  they  may  plead,  by  plea  in  Latin,  equitable  matter 
for  their  discharge:  as,  that  the  obligation  was  given  upon  a  contract 
for  trees  growing  upon  the  land  of  a  person  attainted,  wnich  attainder 
was  afterwards  reversed  by  act  of  parliament,  and  the  trees  were  never 
felled.     R.  7  Co.  20. 

And  to  a  bill  in  equity,  any  matter  mav  be  alleged  or  pleaded,  which 
will  be  a  discharge  in  law,  or  equity.     Hard.  502. 

If  the  defendant  aU^es  matter  in  ^Quity  for  his  discharge,  and  the 
attorney-general  demurs,  it  will  be  sufficient  proof  of  the  allegation. 
Dub.  Lane,  51. 

The  defendant  shall  be  allowed  to  defend,  by  attorney,  by  the  st. 
5R.2.  9.     4  Inst  110. 

And  no  accountant  shall  be  charged  before  he  is  summoned.  4  Inst. 
1 10. 

[If  an  accountant  obtains  his  quietus^  it  is  pleadable  to  everv  thing  prior 
to  it :  though  he  continues  an  accountant,  and  becomes  indebted  to  the 
crown  afterwards.     P.  17S2,  Bunb.  315.] 

And  he  shall  be  allowed  debts  due  by  the  king  to  himself.  4  Inst. 
110. 

After  pica,  goods  seiased  shall  be  delivered  to  the  defendant  upon 
sureties.     Sav.  S. 

But  in  an  information  for  goods,  which  came  to  the  hands  of  B.,  and 
which  he  converted  to  his  use,  not  guilty  is  no  plea;  for  it  denies  the 
conversion  only,  and  does  not  answer  to  the  account,  which  ought  to  be 
specially  answered.     R.  2  Leo.  84. 

[On  bond  to  export  and  not  re-land,  defendant  pleaded  the  statute  of 

auity,  and  that  the  goods  were  taken  away  by  force ;  but  not  allowed. 
.  1718,  Bunb.  37.] 

(G  14.)  How  the  trial  shall  be. 

By  the  st  33  H.  8.  39.  all  trials  in  suits,  bills,  informations,  &c  of 
issues  in  the  court  of  exchequer,  shall  be  made  by  examination  of  wit- 
nesses, writings,  proofe,  and  such  other  means  as  the  court  shall  think 
expedient.     Vide  4  Inst.  110. 

Where  issue  is  joined  upon  a  suit  in  the  office  of  pleas,  the  trial  9}iall 
be  by  a  jury. 

And  the  trial  by  jury  may  be  at  bar,  or  bv  nisi  prius. 

By  the  St.  5  R.  2.  16.  nothing  but  two  shillings  shall  be  p^id  for  the 
record  and  writ  ofnisiprius^ 

After  issue  upon  English  bill,  the  trial  shall  be  by  examination  of 
witnesses  in  court,  or  by  commission^  and  other  proofs.  Vide  Chancery. 

AAer  issue  joined  in  an  information  of  intrusion,  to  be  tried  by  the 
country,  the  king  may  demand  that  the  trial  be  by  record.  4  Inst.  109. 

(G  15.)  How  the  proceedings  shall  be  for  a  debt  assigned  to 

the  king. 

So,  if  a  debt  be  assigned  to  the  king,  he  shall  have  execution  against 
jthe  body,  lands,  and  goods  of  the  debtor.    4  Inst.  115. 

If  a  debt  upon  obhgation  be  assigned,  and  the  oblijgor  dies,  and  his 
Vol.  III.  D  d  executojr 
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executor  it  sued;  he  ahftll  not  |riead  ajudgment  to  anotliery  and  noasiets 
prater.    Hard.  25. 

S09  if  an  obligation  be  assigned  to  the  king,  the  execndon  shall  take 
all  the  lands  of  the  debtor ;  though  the  obligee  himself  could  hare  had 
but  amoie^.     Hard.  24.     Sav.  135. 

So»  if  a  man  recovers  500U  in  an  action  on  the  case  against  B.9  and  is 
afterwards  outlawed,  the  king  shall  take  all  the  land  of  B.  in  execution, 
though  the  plaintiff  could  have  had  but  a  moiety.     R.  2  Cro.  513. 

So,  if  A.  be  indebted  to  the  kinff,  and  B.  indebted  to  A.^  the  king  shall 
have  process  against  B.  for  the  debt  due  by  him  to  A*  8  H.  5*  4.  a. 
4  Inst.  111.     Mad.  666.  668. 

So,  if  C«  be  indebted  to  B.,  and  D.  be  indebted  to  C,  the  king  shall 
have  process  against  C.  or  D.,  and  so  against  the  debtor  of  his  debtor 
fit  infinitum. 

So,  before  a  privy  seal  made  12  Jac*  and  after  the  death  of  king  James, 
until  a  rule  made  15  Car.  1.  the  king's  debtor  miffht,  by  fjaig4i£  bill  in 
the  exchequer,  have  an  extent  against  the  debtor  of  his  debtorTLane,  112. 
Hard.  403,  4. 

So^  if  a  surety,  or  a  stranger,  being  distrained  for  the  king's  debt, 
gives  an  obligation  for  payment;  process  shall  go  against  the  principal 
debtor,  and  if  it  be  recovered,  the  obligation  shall  be  re-deliveied  to  the 
surety.     R.  Lane,  91. 

But  if  a  joint-tenant  of  goods  be  indebted  to  thekinc,  he  cannot  assign 
all  the  goods  to  the  king,  but  his  part  only.     Cro.  El.  265.    Vide  ante, 

(G  7, 10.) 

So,  an  obligation,  recognizance,  &c.  for  performance  of  covenants,  to 
indemnify,  or  for  other  cause,  except  for  a  debt,  cannot  be  assigned  to 
the  king.     4  Inst.  115.     Cont  Ow.  46.     2  Leo.  B5. 

So,  by  the  st  7  Jac.  15.  no  debt  shall  be  assigned  to  tiie  king,  which 
Was  not  originally  due  to  his  debtor  or  accountant. 

So,  a  moiety,  or  part  of  a  debt,  cannot  be  assigned  to  the  king. 
Ow.  2.  46. 

So,  if  an  extent  in  aid  be  procured  by  the  kind's  debtor,  who  has  suffi- 
cient to  answer  to  the  king,  he  shall  reftmd  with  costs  upon  a  bill  in 
equity.     1  Ver.  469. 

PIMina  in  teitt*    Vide  Pleader,  (2  W  1,  &c.} 

S>cBct  et  VMxm^    Vide  Pleader,  (2  W  8.) 

J8il  Deben    Vide  Pleader,  (2  V  6.  —  2  W  IS.  17.  43.  47.) 

Sarntoit of Z>e&t0.    Vide  Administration,   (C.  1,  2.)  —Chancery, 
(SA4,  &c.— 4W14.) 


DEVASTAVIT. 

Vide  Administration,  (1 1,  &c.} 

DEVISE, 

Removed  to  Estatb^  which  see. 

DIG- 
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DIGNITY. 

(A)  Dignitp.  p.  403. 

(B)  Co  totiat  perierontf  it  Monqit- 

(B  1.)  To  the  nobUity,  &c.  —-  As,  the  prince,  p.  404. 

(B  2.;  Duke.  p.  404. 

(B  3.)  Marquis,  p.  404. 

(B  4.)  EarL  p.  404. 

(B  5.)  Viscount,  p.  404. 

(B  6.)  Baron,  p.  404. 

(B  7.)  Knight,  p.  404. 

(B  8.)  Esquire,  p.  405. 

(B  9.)  Gentleman,  p.  405. 

(C)  i^otd  one  mag  de  entitleU,  or  (oto  createD*  > 

(C  l.)  By  prescription,  p.  40^. 

(C  ^.)  By  tenure,  p.  405. 

(C  3.)  By  writ.  p.  405. 

(C  4.)  By  patent,  p.  406. 

(C  5.)  By  parliament,  p.  406. 

(C  6.)  By  marriage,  p.  407. 

(C  7.)  By  a  lieutenant  of  a  county,  p.  407. 

(D)  JpOto  trteH.  p.  407. 

(£)  IpotD  forfeited,  p.  407. 
(F)  cte  privilege  of  peeriet. 

(F  1.)  To  be  tried  by  peers,  p.  408. 
(F  2.)  Tlie  manner  of  trial,  p.  409. 
(F  3.)  As  to  oath,  arrest,  &c.  p.  411. 

(A)  Dignitg. 

The  king  is  the  fountain  of  all  dignity  and  honour  in  the  kingdom. 
Videin Prerogative|(Ddl.)    Asto thedigni^pf thekinff, videRoy^(D). 

And  therefore^  the  king  may  create  a  new  dignity,  which  was  not  be^ 
fore.     R.  12  Co.  81. 

But  he  cannot  create  another  king  in  any  part  of  his  kingdom. 
4  Inst  287.  -^ 

If  a  foreim  king  creates  any  person  noble,  he  shall  not  be  allowed  his 
dignity  by  we  law  here.    7.  Co.  16.  a. 

Though  our  king  by  his  letters  of  safe-conduct  names  him  by  his  title 
of  duke,  earl,  &o.     7  Oo.  16.  a. 

Or,  makes  him  a  denizen  by  the  same  title;  or,  if  he  be  naturalized  by 
parlifluoQient.    Dod.  Nobility,  4. 

Dd«  (B)C0 
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(B)  Co  toliat  per0onjB(  it  belongst. 

(B  1.)    To  the  nobility,  &c. — As  the  prince. 

Persons  of  dignity  are  noble,   or  under  the  degree  of  nolxli^; 
or,  the  superior,  and  inferior  nobility.     2  Inst.  583, 4. 
As  to  the  prince,  vide  Roy,  (G). 

(B  2.)  Duke. 

The  first  duke  made  in  England  was  Edward  the  Black  Prince, 
created  11  Ed.  3.     2  Inst.  5.     9  Co.  49.  a. 

(B  3.)   Marquis. 

The  first  marquis  was  Robert  de  Vere  earl  of  Oxford,  created  8  R.  2". 
marquis  of  Dublin  in  Ireland.    2  Inst.  5. 

(B  4.)  Earl. 

The  earl  had  the  custody  of  the  county  antiently.     Co.  L.  168. 

And  it  was  the  supreme  name  of  dignity  before  1 1  Ed.  S.  4  Co.  49.  a. 
Sal.  509. 

He  was  always  created  bv  letters  patent     Sal.  509.     Skin.  518. 

And  ought  to  be  earl  or  some  place,  within  or  out  of  the  kingdom. 
Skin.  519. 

But  there  is  no  need  that  there  be  such  a  place  in  England,  or  else- 
where. -  Sal.  510.     Skin.  519. 

(B  5.)  Viscount. 

The  first  viscount  was  John  Beaumont^  created  viscount  Beaumont 
18  H.  6.    2  Inst.  5.     Pal.  BSB. 

And  he  shall  have  a  seat  among  the  peers  in  parliament.  R.  ^1  H.  6. 
Pal.  565. 

(B  6.)    Baron. 

All  the  nobles  are  barons  of  the  realm ;  for  a  superior  degree  of  nobi- 
li^  does  not  extinguish  the  inferior.    2  Inst.  6. 

A  baron  originiuly  was  created  by  tenure,  Sal.  509. ;  and  afterwards  by 
writ  or  patent.     Vide  post,  (C 1,  &c.) 

(B  70  Knight 

Persons  under  the  degree  of  nobility,  who  are  sometimes  called  the 
inferior  nobility,  are  kni^ts,  esquires,  and  gentlemen.     2  Inst.  Q6Q. 

Knights  are  baronets,  knights  of  the  garter,  of  the  bath,  bannerets, 
and  bachelors.     2  Inst.  666. 

A  baronet  only  has  a  dignity  descendible ;  who  was  fii^t  created  9  Jae« 
to  him  and  the  heirs  male  of  his  body.     2  Inst.  666. 

And  if  he  be  created  a  baronet  to  him  and  the  heirs  male  of  his  body> 
without  reference  to  some  place;  it  will  be  a  fee-simple  conditional,  and 
forfeitable  for  felony.     R.  12  Co.  81. 

If  he  be  created  a  baronet  of  such  a  place;  it  will  be  an  estate-tail 
within  the  st.  W.  2.    R.  12  Co.  81. 

But  the  king  cannot  create  a  dignity  higher  than  a  baronet,  and  under 
a  baron.     R.  12  Co.  81. 

If  the  fees  for  a  knight  made  are  not  paid,  an  action  lies  for  them. 

1  Rol.  87. 

The 
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The  fees  by  an  order  of  king  James  I.  were  settled  at  20/.  for  knights 
made  by  him.     1  Rol.  87. 
Who  was  compellable  to  be  a  knight,  vide  in  Homagef  (G  4.) 

(B  8.)    Esquire. 

An  esquire  is  he  qui  in  clypeis  gerUilidis  honoris  insignia  gerii;  and  it 
is  not  reputed  a  dignity.  2  Inst  667.  Vide  Spel.  Gloss,  verbo  Aimiger. 

All  nobles  of  another  kingdom,  who  are  not  knights,  by  the  common 
law,  are  reputed  esquires^here.    2  Inst.  667. 

So,  all  the  sons  of  a  peer  of  this  realm.     2  Inst.  667. 

So,  the  eldest  son  of  a  knight.    2  Inst.  667. 

So,  the  eldest  son  of  such  eldest  son,  or  of  the  son  of  a  peer,  for  ever. 
Semb.  Dod.  Nobility,  144. 

So,  a  man  may  be  an  esquire  by  creation,  with  a  collar  of  S.  S.  and 
spurs  of  silver,  or  by  patent     Nobility,  144. 

So»  the  first-bom  son  of  such  an  esquire  for  ever.   Dod.  Nobility,  144. 

So,  by  being  chosen  esquire  to  the  body  of  the  prince.  Dod.  Nobility^ 
144. 

By  attendance  upon  the  king's  coronation  in  some  employment  Dod. 
Nobility,  141,  5. 

By  employment  in  any  superior  office  of  the  kingdom.  Dod.  Nobi- 
li^,  145. 

(B  90  Gentleman. 

A  gentleman  is  he^  qui  insignia  gentilida  geret;  and  djfPers  little 
from  an  esquire.  2  Inst  667,  8.  Vide  Addition,  in  Abatement, 
(F  19^  Sec.  26.) 

And  he  may  be  by  his  birth,  by  deeds  of  arms,  by  a  herald,  by  office, 
or  reputation.    Dod.  Nobility,  147. 

A  gentleman  by  his  birth  does  not  lose  his  titles  though  he  goes  to  the 
plough,  or  be  reduced  to  poverty.     Dod.  Nobili^,  149. 

Or,  be  bound  apprentice  to  a  merchant,  or  other  trade,  ^od. 
Nobility,  150. 

But  a  gentleman  by  his  office  ceases  to  be  such,  if  he  loses  his  office. 
Dub.  Nobility,  150. 

Vide  Abatement,  (£  20 — F 19.— H  44.) 

(C)  ipotD  one  mas  ^^  entitleDt  oc  doto  cteaten. 

(C 1.)  By  prescription. 
A  man  may  have  a  title  to  nobility  by  prescription.     Co.  L.  16.  a. 

(C2.)  By  tenure. 

So,  he  may  be  a  baron  by  tenure.    Sal.  509.     Skin.  4S4.  4S6. 
And  such  barony  goes  with  the  land  to  the  heir  male^  or  otherwise,  as 
the  land  is  limited.     Skin.  4S7. 

(C3.)  By  writ. 

So,  he  may  be  created  by  writ :  as,  if  the  king  by  writ  of  summons 
requires  any  to  come  to  parliament,  and  upon  that  he  sits  in  the  bouse 
of  peers:  he  is  a  baron  to  him  and  his  heirs.     Co.L.  16  b. 

Though  there  are  not  words  of  inheritance  in  the  writ.     Co.  L.  16.  b. 

And  this  was  the  antient  way  of  creation.   Co.  L.  16  b. 

Dd3  And 
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And  upon  such  creation  by  writ,  if  a  baron  sunmioned  to  parliam^t 
dies,  having  issue  a  daughter,  such  daughter  shall  have  the  barony. 
Skin.  436. 

So^  if  he  has  issue  several  daughters,  and  all  but  one  die  withoutissue, 
the  issue  of  such  daughter  has  a  right  to  have  a  summons  to  parliament. 
R.  Skm.  441. 

If  he  has  several  daughters,  the  dignity  is  suspended  till  all  but  one  die 
without  issue;  or,  the  King  may  grant  it  to  any  of  the  daughters  at  his 
pleasure.     Skin.  436. 

But  he  is  not  a  baron  of  the  realm,  if  he  dies  before  the  return  of  the 
writ.     Co.  L,  16.  b.    R.  12  Co.  70. 

If  he  never  sits  in  parliament  by  force  of  the  writ.    Co.  L.  16*  b. 

So^  a  barony  may  be  limited  in  the  writ,  to  him  and  the  heirs  nude 
of  his  body.    7  Co.  S3,  b. 

[Where  a  man  is  created  peer  by  wri^  the  creation  is  triable  by  die 
record  only.  Ld.  R.  14.  But  where  he  is  created  by  patent,  his  peerage 
may  be  tried  by  a  jury.    Semb.  Ibid.] 

[So,  where  nobility  is  gained  by  marriage^  it  shall  be  tried  by  a  juiy. 
D.  Ld.  R.  15.] 

[So,  the  descents  of  a  peerage  shall  be  tried  by  a  jury.  D.  Ld. 
R.  14.] 

[The  house  of  lords  cannot  tiy  the  title  to  a  peerage  so  as  to  effect  any 
rights  it  would  flivethe  claimant  out  of  the  house,  except  as  a  court  of 
error.    Semb.  Ld.  R.  15. 16.] 

[Therefore,  a  peer  may  insist  upon  his  risht  tabe  styled  a  peer  in  pro^ 
ceedings  at  common  law,  after  die  house  nas  determined  that  he  was 
not  a  peer,  unless  such  determination  was  made  in  a  cause  removed  into 
the  house  by  writ  of  error.     Semb.  Ibid.] 

(C4.)  By  patent. 

So,  he  may  be  created  'duke,  marquis,  earl,  viscount,  baroo,  or 
baronet,  by  letters  patent     Co.  L.  16.  b. 

And  the  first  creation  by  patent  was  10  Oct.  11  R.  2.     Co.  L.  16.  b. 

And  by  patent  the  dignity  may  be  limited  to  him  and  his  hdrs,  or  the 
heirs  of  his  body,  or,  heirs  male  of  his  bodv.    Co.  L.  16^ 

So^  it  may  be  limited  only  for  life.    Co.  L.  16.  b* 

If  a  patent  under  the  great  seal  of  England  creates  one  an  earl,  he 
shall  be  a  peer  of  England.     Sal.  510.    Skin.  519. 

Though  a  peer  of  Ireland  may  be  created  under  the  great  seal,  by 
express  words.     Sal.  510.     Skin.  519.  520. 

But  the  king  cannot  make  any  one  a  peer  for  years  only ;  for  it  would 
go  to  his  executor,  or  administrator.    Co.  L.  16.  b. 

So,  if  the  king,  by  letters  of  safe-conduct^  denization,  &c.  to  a  noble 
foreigner,  names  him  by  his  title,  this  does  not  make  him  a  peer  of  the 
realm,  or  noble,  here.    7  Co.  16.  a.  Calvin. 

(C5,)   By  parliament. 

So^  he  may  be  made  noble  by  act  of  pariiament. 

And  the  dignity  maybe  entailed  by  pariiament:  ai^  the  earldom  of 
Oxford.    Jon.  lOS. 

But,  if  a  noble  foreigner  be  naturalized  by  pariiament;  that  does  not 
make  him  noble  here.    Dod.  Nobility,  4. 

Or,  if  a  duke,  baron,  &c.  of  Scotland,  or  another  kingdom,  has  a 

son 
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son  and  heir  bom  in  Eng^nd,  by  which  he  is  a  natural  subject  f  he 
will  not  be  noble  here.    7  Co.  15.  Calvin. 

(C  6.)  By  marriage. 

So,  a  dignity  may  be  obtained  by  marriage :  as,  if  a  duke,  marquis^ 
earl,  &c.  marries:  the  wife  shall  be  noble  for  her  l}fe.     Co.  L.  16.  b. 

And  if  a  woman  marries  a  duke,  who  dies,  and  afterwards  she  mar- 
ries a  baron,  yet  she  continues  a  duchess.     Co.  L.  16.  b.     2  Inst.  50. 

If  a  duke,  earl,  &c.  who  has  the  dignity  in  fee,  has  not  a  son,  but 
several  daughters;  the  king  may  confer  the  dignity  on  him  who  marries 
any  of  the  aaughters,  as  he  pleases.     12  Co.  111«    Vide  Parcenors^ 

(A  2.) 

But  if  a  woman^  noble  by  marriage,  afterwards  takes  a  husband  under 
the  d^ree  of  nobility ;  she  shaU  lose  her  nobility.  Go.  L»  16.  b» 
2  Inst  50.     Dv.  79.  b.    Ow.  81. 

Otherwise,  if  a  woman^  noble  by  descent,  takes  a  husband  not  noble. 
Co.  L.  16.  b.    3  Inst.  50.     Per  Brook,  Ow.  82. 

Or^  if  a  queen  dowager  takes  a  husband,  noble  Qt  not  noble ;  for  she 
by  her  subs^uent  marriage  shall  not  lose  her  dignity.    2  Inst  50. 

Yet  if  a  woman,  noble  by  descent^  marries  to  an  inferior  d^ee  of 
nobility,  as  if  the  daughter  of  a  duke  marries  a  baroUf  she  shim  have 
precedenceonlyas a  baroness.    Ow.  82. 

[](C  7.)  By  a  lieutenant  of  a  county.] 

[The  lord  lieutenant  of  a  county  cannot  confer  honours,  therefore  his 
commission  stylmg  the  party  esquire^  does  not  make  him  such.  I  Taunt. 
510.] 

(D)  i^ototrieD. 

If  there  be  a  dispute,  whether  a  man  be  a  peer  of  the  realm  generally, 
it  shall  be  tried  by  the  record  of  parliament  Co.  L.  16.  b.  7  Co.  15. 
Calvin.    9  Co.  31.  a.  49.  a.     19  Ass.  pL  24. 

But  where  he  claims  by  descent,  though  he  ought  to  produce  the 
patent  of  creation,  it  shall  be  tried  by  the  countiy.     Skin.  520. 

If  any  one  becomes  heir  to  a  barony  in  fee,  and  be  not  summoned 
to  parliament,  he  may  sue  to  the  king  by  a  petition  of  right.  R.  Skin. 
432. 

(£)  Ifotn  tiormteli. 

If  a  nobleman  be  attainted  fox'  treason  or  felony,  he  forfeits  his  dignity, 
and  he  and  his  posteri^  become  ignoble.  Ck>.  L.  41.  a.  391.  b. 
Ow.  82. 

But  a  dignity  or  noUlity  cannot  be  extingubhed,  except  by  act  of 
parliament  (if  it  be  not^Hleited).     Srin.  437* 

It  cannot  be  aliened,  or  transferred  to  another.  Jon.  128.  Ca. 
Pari.  4»  R.  that  a  grant  of  it  without  the  king^s  licence  was  void. 
4  Inst.  126,  7. 

It  cannot  be  surrendered  by  deed  or  fine^  to  the  king.  R.  Ca.  ParL 
1.11. 

It  cannot  be  taken  away  by  the  order  of  the  l(Mrds  in  parliament.  R. 
Sd.  511. 

Dd4  It 
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It  shall  not  be  eztniguished  by  the  acceptance  of  another  digniQr  or 
title,    skin.  4S7. 

So^  it  Bhall  not  be  lost  by  non-claim :  for  the  statutes  of  limitations  do 
not  extend  to  it.    R.  Skin.  437* 

(F)  Cde  pcittilege  of  peeris. 

(F  1.)  To  be  tried  by  peers. 

All  the  barons  of  parliament  shall  be  tried  for  treason,  felony,  mis-* 
prision,  or  as  accessory,  at  the  suit  of  the  king  by  their  peers.  By  Mag. 
Chart.  9  H.S.  29.  nan  super  eum  ibimus,  Sfc.  nisi  per  legale  judicium 
parium  suorum.  2  Inst  49.  9  Co.  30.  b.  Sta.  152,  153.  Vide  Par- 
liament, (L  16,  &c.) 

So,  all  of  the  nobility  who  are  peers  of  parliament. 

So,  by  the  common  law,  which  is  now  affirmed  by  the  st.  20  H.  6.  9* 
all  duchesses,  countesses,  and  baronesses^  who  are  noble  by  descent, 
creation,  or  marriage.     2  Inst.  50. 

And  marchionesses  and  viscountesses,  &a  though  not  named  by  the 
St  20  H.  6.  9.    2  lust  50. 

So,  the  queen  consort  or  dowager.    2  Inst.  50. 

And  a  peer  cannot  waive  his  trial  by  his  peers.  Kel.  56*inmarg. 
Mo.  621.     1  Tr.  265.     2  Rush.  94.     Vide  post,^  (F  2.) 

But  the  nobles  of  another  kingdom,  who  are  not  barons  of  our  parlia- 
ment, shall  not  be  tried  by  the  peers  of  parliamoit  By  the  common 
law,  confirmed  by  parliament,  4  Ed.  3.  2  Inst.  50.  7  Co.  15, 16.  Calvin* 
3  Inst  30.  [Vide  Scotland,  (D  6.)] 

Nor^  a  woman,  noble  by  marriage,  who  has  lost  her  dignity  by  a  sub- 
sequent marriage  under  the  degree  of  nobility.  2  Inst  50.  Videante^ 
(C  60.) 

,  Nor,  an  archbishop,  or  bishop;  for  they  are  not  peers  inheritable; 
Seld.  J.  P.  if  he  be  not  accused  in  parliament;  4  Seld.  3  vol.  2.  p. 
1541.  3  Inst.  30.  for  they  make  proities  after  plea,  and  withdraw  them- 
selves.    3  Inst  3 1 . 

So,  a  baron  of  parliament  shall  not  be  tried  by  his  peers  in  an  appeal, 
which  is  the  suit  of  the  party.  2  Inst.  49.  9  Co.  30  b.  Sta.  P.  C. 
162.  a.     10  Ed.  4. 6*  b.     3  Inst  30. 

Nor,  in  prigmunirey  or  other  case,  except  treason,  felony,  or  mispri- 
sion.    1  Bui.  198.     3  Inst  30. 

So  he  may  be  indicted  for  treason,  felony,  Or  misprision  by  jury. 
2  Inst  49. 

And  upon  such  indictment  in  B.  R.  he  may  plead  his  pardon  there. 
2  Inst  49.    R.  1  Rol.  297- 

And,  if  he  does  not  ajipeai^  process  issues  ther^  and  he  may  be  out- 
lawed upon  it,  per  judicium  coronatarum.    2  Inst  49. 

So,  the  indictment  shall  be  before  B.  R.  or  commissioners  appointed, 
by  a  jury  of  the  county  where  the  of&nce  was  committed.    3  Inst  28. 

[Or,  before  justices  of  oyer  and  terminer.  Vide  Duchess  of  Kingston's 
case,  Cowp.  283t] 

[And  on  certificate  of  an  indictment  being  found,  warrant  may  be 
granted  by  a  jud^  of  Bi  R.  to  arrest  him ;  and  on  the  arrest,  B.  R.  may 
grant  a  habeas  corpus,  on  the  return  of  which  they  may  let  him  to  bail  on 

re- 
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recognizance  to  appear  as  well  in  B.  R.  as  before  the.  king  in  parliament. 
Vide  the  Form  of  the  Recognizance^  Cowp.  284.] 

But  he  cannot  confess  the  indictment,  or  plead  not  guilty  in  B.jR^ 
8  Inst  4>9. 

And  before  plea  the  king  shall  make  an  high  steward,  who  may  ar- 
raign him,  or  transmit  the  indictment  by  certiorari  to  parliament  R. 
but  181. 

By  the  coounission  to  the  high  steward,  the  indictment  is  recited,  and 
power  given  to  him  to  receive  the  indictment,  and  to  proceed  secun- 
dum legem  Anglia;  and  a  command  to  the  peers  to  attend,  and  to  the 
lieutenant  of  the  tower  to  bring  the  prisoner,  and  a  certiorari  of  equal 
date  with  the  commission,  or  later,  to  remove  the  indictment  before  kim 
indilaie.  S  Inst.  29.    Vide  1  H.  4.  l/ 

(F  2.)  The  manner  of  trial. 

At  the  trial  of  a  peer,  the  king  constitutes  an  high  steward  hdc  vice* 
S  Inst  28.    1  H.  4.  1.  a.    De  quo  vide  Officer,  (£  5.) 

The  high  stewiard  by  warrant  requires  which  seijeant  at  arms  he  pleases 
to  summon  the  peers  named  in  the  warrant,  to  be  at  Westminster  on 
such  a  day,  to  try,  &c.     Mo.  621.     Sta.  152.     3  Inst  28. 

So,  by  warrant  he  requires  the  lieutenant  of  the  tower  to  bring  his 
prisoner.     Mo.  62  L     1  H.  4.  1.  a.    S  Inst  28. 

And  by  letter,  the  judges  are  required  to  be  present,  who  attend  iii 
scarlet,  &c.     Keil.  54. 

And  a  writ  goes  out  of  chancery  to  the  lieutenant  of  the  tower,  to  bring 
the  prisoner  as  the  high  steward  shall  appoint.     3  Inst.  28. 

Aiid  peers,  in  commission  to  find  the  indictment,  may  be  upon  the 
trial.     R.  Keil.  58. 

A  precept  by  the  high  steward  to  the  seijeant  to  summon  tot.  et  tales 
procereSf  8fc.  per  quos,  ^c.  names  none  particularly.     8  Inst.  28. 

But  they  ought  to  be  twelve  or  more.     3  Inst  28.  30. 

At  the  day  appointed  the  commission  is  read.  Mo.  621.  Sta.  152*' 
3  Inst.  28. 

Then  the  peers  are  named  according  to  the  summons  returned.  Mo. 
621.     S  Inst  iSy  29. 

The  prisoner  cannot  challenge  any  peer.  R.  1  Tr.  366.  3  Inst.  27* 
2  Rush.  94.     Vide  infra. 

The  peers,  who  appear,  take  their  places  according  to  their  dignity. 
Mo.  621.     3  Inst  28,  29.     Sta.  152. 

And  afterwards  the  prisoner  is  brought  to  the  bar.  Mo.  621.  Sta. 
152.     3  Inst  29. 

And  then  the  indictment  is  read.     Mo.  621.     3  Inst  29.     Sta.  152. 

And  the  prisoner  arraigned.     3  Inst.  29.     Sta.  152. 

Afterwards  the  prisoner  ought  to  plead,  otherwise  he  stands  mute. 
R.  1  Tr.  366.     Vide  infra. 

If  he  pleads  not  guilty,  issue  is  joined  upon  it.  3  Inst.  29.  Vide 
infra. 

And  there  needs  no  counsel  for  this  ;  but  if  he  pleads  matter  of  law^ 
counsel  shall  be  assigned  him.     3  Inst.  29.    2  Rush.  94.     1  Tr.  366. 

If  the  prisoner  does  not  appear,  the  same  process  shall  be  against  him 
as  upon  another  indictment,  till  he  be  outlawed.     3  Inst.  31. 

AJfler  the  indictment  read,  the  peer  ou^t  to  plead ;  otherwise  judg- 
ment shdl  be  against  him.     Keil.  57.     1  T.  R.  366. 

If 
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If  he  pleads  not  guilty,  he  puts  himself  upoSihis  peers.  Mo.  621. 
St^.  152.     3  Inst.  29.     Vide  supra. 

And  he  cannot  waive  the  trial  by  his  peers^  or  challenge  any  of  them. 
Mo.  621.  Keil.  56.  8  Inst.  80.  Vide  Parliament,  (L  17.)  Vide 
ante,  (F  1.)    Vide  supra, 

And  he  need  not  have  time  allowed  for  pleading,  though  the  indicts 
ment  be  long.     Keil.  56, 

If  he  does  not  plead,  but  confesses  the  indictment,  judgment  shall  be 
immediately  against  him.     1  H.  4.  1.  a. 

After  plea,  the  king's  Serjeants  and  attorney  immediately  give  evidence 
against   him;  and  then  the  prisoner  shall  answer  to  it      Sta.  152. 

S  Inst.  29. 

Then  the  constable  with  his  prisoner  retires,  while  the  peers  consult 
of  their  verdict.    Sta.  152.  b.     8  Inst  29. 

The  judges  may  be  asked  their  opinions  in  any  point:  for  they  are 
present  for  the  assistance  of  the  court.     Keil.  54. 

And  therefore,  if  the  high  steward  asks  a  question,  they  ought  to 
answer,  though  it  be  in  die  absence  of  the  prisoner.   Keil.  54. 

So,  they  may  deliver  their  opinion  upon  a  question  proposed  in  point 
of  law,  in  the  absence  of  the  prisoner.     Dub.  Keil.  54. 

But  they  ought  not  to  deliver  their  opinion,  before  the  trial  of  a  cri- 
minal case  triable  before  them.     3  Inst.  29. 

If  the  peers,  after  evidence^  being  in  consult,  desire  to  speak  with  any 
of  the  judges;  with  assent  of  the  high  steward  he  may  go  to  them. 

Keil.  54. 

But  the  judges  ought  not  to  deliver  any  opinion  in  point  of  law,  but 
in  open  court,  KeU  54.,  in  the  presence  of  the  prisoner.     3  Inst  29. 

And  they  ought  not  to  speak  with  the  king's  counsel  privately  upon 

it     3  Inst.  30. 

And  therefore,  if  the  peers,  in  consulting  of  their  verdict,  desire  to 
speak  with  a  judge,  and  then  ask  his  opinion  in  law,  he  ought  to  inform 
them,  that  he  cannot  deliver  a  private  opinion,  nor  without  conference 
with  the  other  judges.     R.  Keil.  54. 

If  the  peers  m  consulting,  &c.  desire  to  speak  with  the  high  steward ; 
he  cannot  speak  with  them  but  in  the  presence  of  the  prisoner.    R.  Keil. 

57.     S  Inst  29. 

The  peers  may  eat  and  drink,  aft;er  evidence  given,  before  verdict. 

1  Tr.  866.     2  Rush.  95. 

But  the  peers  ought  not  to  separate  or  adjourn  after  evidence,  before 
their  verdict     1  Tr.  366.     3  Inst  30.     2  Rush.  95. 

After  a  major  part  of  the  peers  in  consult  are  agreed  of  their  verdict, 
they  again  take  their  places,  and  the  high  steward  asks  of  the  lowest, 
and  so  of  each  seriatim^  whether  the  prisoner  be  guilty^  who  answers 
without  oath,  guilw,  or,  not  guilty,  upon  his  honour.  Sta.  152.  b. 
10  Ed.  4. 6.  b.     1  H.  4.  1.  a.     8  Inst  SO. 

Then  the  high  steward  asks  for  the  prisoner,  and  declares  the  verdict 
to  hiiUi  a>id  gives  judgment  accordingly.  Sta.  152.  b.  fo^  the  verdict 
is  given  in  the  absence  oCthe  prisoner.     8  Inst.  SO. 

If  they  do  not  agree,  the  court  may  adjourn  to  the  next  day ;  though 
it  is  not  usual.  '  Keil.  57.     3  Inst  31. 

And  in  such  case  the  peers  need  not  continue  together,  as  other 
juries;  but  may  retire  to  their  houses*    R.  Keil.  57* 

(F  3.)  Aft 
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(F  3.)  As  to  oath,  arrest,  &c. 

SO}  a  peer,  generally,  shall  not  be  upon  oath  hi  trials  before  them, 
or  when  he  answers  in  any  court,  as  a  deifendant.  Jon.  154.  Vide  Se- 
rement,  (C).   . 

So,  he  shall  not  be  put  upon  a  jury,  or  assise.  Jon.  153.  9  Co.  49«  a« 
Reg.  179.  b.     48  Ass.  6. 

And,  if  he  be,  he  shall  have  a  writ  for  his  discbarge.  Reg.  179.  b. 
R.  48  Ed.  S.  so.  b.    Dy.  314.  b. 

So,  an  attachment  does  not  go  against  a  peer  for  a  contempt  in  dis* 
obeying  an  injunction,  &c.     Seld.  3  vol.  2.  p.  1543. 

So,  a  peeress,  by  marriage  or  descent,  shall  not  be  arrested;  for  a 
capias  does  not  lie  against  her.     R.  6  Co.  52.  b. 

So,  a  peer  shall  not  be  arrested  in  debt  or  trespass ;  for  a  capjas  does 
not  lieagainst  him.     9  Co.  49.  a.    6  Co.  52, 3.    Hob.  61. 

And,  if  arrested  by  a  process  which  names  him  a  peer,  a  supersedeas 
shall  go.  Sal.  512.  [2  Ld.  Ravm.  1247.  S.  C]  4  Inst  126.  F.  N. 
B.  247.  C.     [1  Vent.  298.     B.  R.  M.  43  Geo.  3.     3  East^  127.] 

So,  if  he  has  sat  in  parliament  as  a  peer.  Sal.  512.  [2  Ld.  Raym. 
1247.  S.  C] 

^The  attorney  was  committed  for  suing  out  the  process.  1  Vent* 
298.] 

But  if  he  never  sat  as  a  peer,  nor^  named  so,  he  ought  to  plead. 
Sal.  5 12.  for  there  shidl  not  be  a  supersedeas  \  but  perhaps  he  may  have 
a  writ  to^e  justices,  mentioned  F.  N.  B.  247.  if  he  be  a  peer. 

So,  a  peer  shall  be  in  execution  upon  a  statute-staple,  statute-mer- 
chant, or  recognizance.     R.  2  Leo.  173,  4. 

So,  execution  shall  be  against  his  body  upon  a  judgment.  Dub. 
2  Leo.  173. 

So,  a  capias  lies  agamst  a  peer  in  an  hcmine  replegiando.    Hob.  61* 
So,  a  peer  shall  find  bail  upon  a  habeas  corpus  to  remove  a  cause. 
R.  2  Leo.  173. 

So,  a  capias  lies  against  a  peer  for  an  ofience  to  the  king  immediate ; 
as,  for  felony.     Seld.  3  vol.  2.  p.  1546. 

So,  for  a  rescous  made,  &c.  Sdd.  3  vol  2.  p.  1546. 
So,  acapia§^  lies  against  an  earl,  baron,  &c.  in  Ireland. 
And  aminst  a  bishop  of  Lreknd ;  though  he  is  a  bishop  of  the  uniyer- 
sal  chur(m.     Pal.  345. 

[It  is  irregular  to  sue  a  peer  by  bill  of  Middlesex,  such  bill  containing 
ft  capias,  which  does  not  lie  against  a  peer;  and  if  he  be  so  sued  jointly 
with  others,  the  proceedmgs  as  to  him  will  be  set  aside  on  motion^  with- 
out leaving  him  to  plead  his  privilege  in  abatement.  Semble,  if  the 
process  describes  him  as  a  peer^  the  affidavit  on  which  the  motion  is 
founded  need  not  state  that  he  is  one.    3  M.  &  S.  88.] 

[Peers  may  be  sued  in  B.  R.  by  original  bill.     Cowp.  844.] 
[A  peer  cannot  be  attached  for  non-performance  of  an  award,  though 
wiUi  his  consent.    7  T.  R.  171.] 

[A  latitat  will  be  set  aside  where  the  defendant  is  styled  ^  a  baron/  in 
ike  precipe  filed  on  issuing  the  writ*     3  East,  127.] 

[If  an  Irish  peer  be  sued  by  bill,  the  court  will  not  set  aside  the  pro- 
ceedings on  motion,  but  leave  him  to  plead  his  privilege  in  abatement. 
1  Moore,  410.] 
[Even  admitting  that  a  peer  of  parliament  cannot  be  sued  in  the  K.  B. 

by 
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by  bOI ;  he  waives  the  objecdon  by  pleading  in  chie£  2  H.  B.  867* 
299.     2An8t.  S56..    SB.  &.P.  ?.] 

[Occasional  waiver  by  the  defendant^  of  the  privilege  of  peerage,  does 
not  waive  it  in  an  action  at  the  suit  of  another  plaintill   4  Taunt.  SSSJ] 

[The  privilege  of  franking  is  not  extended  to  Roman  catholic  peers. 
2  B.  &  P.  1S9.J 
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Vide  Parish  (A). — Prohibition^  (F  9.) 


DISABILITY. 

VideABATEMBNT^  (E  1,  &C.}—- ABILITY.— AlIEN^  (C  4.)— jCaPACITT.— 
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DISCEIT. 

Vide  Deceipt. 
mtU  6f  VHMu    Vide  Ancient  Demesne,  (£  2.) 


DISCENT. 


(A)  mben  a  man  ta&eis  bp  itmtnu  p.  413. 

(B)  mttti  bs  purcbaiere.  p.  415. 

(C)  Co  tobom  a  utmnt  nWl  tz- 

(C  1.)  To  the  next  in  blood,  p.  416. 

(C  2.)  Though  he  be  posthumous,  p.  416. 

(C  3.)  To  the  most  worthy,  p.  417- 

(C  4.)  To  the  whole  blood,  p.  418. 

(C  5.)  An  heir  ought  to  be  of  the  blood  of  the  first 

purchase,  p.  418. 
(C  6.)  When  he  takes  as  heir  of  the  part  of  the  mother. 

p.  418. 
(C  70  When  not.  p.  420. 

(C  8.)  Must  be  heir  to  him  who  was  last  seised,  p.  421. 
(C  9.)  What  shall  be  a  possession,  p.  421. 
(C 10.)  What  not.  p.  422. 

(C 1 1  •)  Who  cannot  be  an  heir. — A  monster,  p.  422* 
(C  12.i  A  bastard,  alien,  &c.  p.  422. 
^C 13.;  A  person  attainted*  p-  422. 
(C  14.)  A  father  to  a  son.  p.  423. 


IVhen  a  man  takes  by  descent.  413 

(£>)  9  tieiBfcent  tofiicd  taftest  atoap  entrg. 

(D  1.)  What  shall  be.  p.  424. 

(D  2.)  What  not.  —  If  he  does  not  die  seised  of  the 

inheritance,  and  freehold  also.  p.  424. 
(D  3.)  If  he  dies  seised  of  things  in  grant,  p.  424, 
(D  4.)  If  there  be  not  a  dying  seised,  p.  425. 
(D  5.)  If  no  descent,  or  the  descent  avoided,  p.  425. 
(D  6.)  If  the  descent  be  in  time  of  war.  p.  425. 
(D  7.)  Or  at  the  time  of  the  descent,  ne  who  had  the 

right  was  an  infant,  p.  425. 
(D  8.)  Feme  covert,  p.  426. 
(D  9.)  Non-sane,  &c.  p.  426. 
(D 10.)  Descent  does  not  take  away  a  title  of  entry. 

p.  426. 

(A)  (DQlfien  a  man  taltest  bp  Oe0cent 

Every  estate  of  inheritance  which  a  man  has^  he  takes  by  descent  or 
purchase.     Co.  L.  IS.b.  . 

In  all  cases,  where  a  nian  derives  the  estate  from  his  ancestor^  he  takes 
by  descent :  as,  if  tenant  in  fee-siifaple,  or  tail,  dies,  his  heir  takes  by 
descent.     Co.  L.  1 S.  b. 

[A  charge  on  the  estate  does  not  alter  the  manner  of  the  heir's  taking 
the  land ;  but  if  the  tenure  or  quality  of  the  estate  be  altered,  the  heir  is 
a  purchaser.     1  Bl.  Rep.  22.] 

[Where  a  man  devises  lands  to  bis  right  heirs  absolutely,  the  heir 
may  take  by  descent,  as  being  the  better  title ;  but  where  the  lands  so 
devised  are  subject  to  a  charge,  he  must  take  under  the  will^  that  he 
may  not  defeat  the  will.  Per  Ld.  Mansfield,  C.  J.  B.  R.  E.  16  O.  S. 
Cowp.  422.] 

So,  where  the  ancestor  has  an  estate  for  life^  and  afterwards  a  limi- 
tation is  to  his  right  heirs,  the  heir  takes  by  descent :  as,  if  a  feofiment 
be  to  the  use  of  A.  for  life^  remainder  to  B.  in  tail,  remainder  to  the 
right  heirs  of  A.*,  the  heir  of  A.  takes  by  descent.  Co.  L.  22.  b.  dl9.b. 
R.  2  Co.  91.  b.  Mo.  284.  719.  Pol.  56.  I  Rol.  627.  1*  20.  25. 
2  Rol.  417.  1.  10. 

So,  if  it  be  to  A.  and  B.  for  life,  remainder  to  the  right  heirs  of  him 
who  dies  first,  and  A.  dies;  his  heir  takes  by  descent,  though  the  re- 
mainder could  not  vest  before  the  death  of  A.  Co.L.378.b.  D.cont. 
Lit.  258. 

So,  if  it  be  to  the  use  of  A.  for  years,  if  he  so  long  lives,  and  afterwards 
to  B.  for  life,  and  afterwards  to  the  right  heirs  of  A.  Cont.  Mo.  719« 
Poph.  3.  2  And.  138.  R.  ace.  3  Lev.  406.  Dub.  4  Mod.  384.  But 
the  court  inclined  cont. ;  and  in  the  case,  3  Lev.  406.  the  limitation  was 
to  A.  and  his  heirs.  Cont.  Co.  L.  319.  b.  Semb.  ace.  where  it  was 
limited  to  the  trustees  for  the  life  of  A.     Eq.  R.  21. 

So,  though  the  estate  for  life  in  the  ancestor  be  created  by  act  in  law: 
as,  if  a  feof&ent  be  to  the  use  of  another  for  life,  remainder  to  A.  in  tail, 
remainder  to  the  right  heirs  of  B.  the  feoffor ;  because  B.  cannot  have 
an  heir  during  his  life ;  and  by  the  st.  27  H.  8.  the  possession  is  exe- 
cuted 
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cuted  to  the  use,  the  law  creates  an  use  to  B*  for  his  life,  till  the  future 
use  comes  in  esse;  and  therefore  the  heir  takes  by  descent.  Co.  L.22.b. 
Mo.  284. 

Or,  if  a  man  covenants  to  stand  seised  to  the  use  of  A.  in  tail,  and 
afterwards  to  the  heirs  male  of  himself;  the  law  creates  an  use  in  the 
covenantor  for  his  life^  and  his  heir  male  takes  by  descent.  R.  2  Mod. 
211.     4  Mod.  382. 

Orj  to  the  use  of  his  heirs  male  by  a  second  wife;  he  has  immediately 
an  estate-tail,  and  the  son  by  the  second  wife  shall  take  by  descent. 
R.  2  Lev.  79.     1  Mod.  121.  159. 

So^  if  a  man  upon  a  convevance  limits  a  void  remainder,  by  which  the 
reversion  results  to  himself,  bis  heir  takes  by  descent:  as,  if  a  man  de- 
mises for  life,  remainder  to  his  right  heirs,  the  renudnder  is  void ;  for 
he  cannot  make  his  heir  a  purchaser,  where  he  does  not  part  with  the 
whole  estate  out  of  himself.     Co.  L.  22.  b. 

So,  if  a  fine  sur  grant  Sf  rendre  be  to  a  husband  and  wife,  and  the 
right  heirs  of  the  husband  (where  the  husband  was  sole  seised  before), 
who  render  to  A.  for  the  life  of  the  husband,  remainder  to  B.  for  life, 
renudnder  to  the  right  heirs  of  the  husband ;  the  remainder  to  the  rigt^: 
heirs  is  void :  for  he  cannot  make  his  right  heir  a  purchaser,  where  he 
does  not  part  with  the  whole  estate  out  of  himself;  and  therefore  the 
reversion  was  in  the  husband*  2  Rol.  414.  1.  45« 

So,  if  by  bargain  and  sale  land  be  conveyed  to  A.  and  his  heirs,  and 
A*  dies  before  inrolment,  the  heir  takes  by  descent.  Vide  Bargain  and 
Sale,  (B.9.) 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  B.  and  his  heirs, 
upon  a  contingency,  and  B.  dies  before,  and  then  the  contingency 
happens ;  the  use  rises  to  the  heir,  who  shall  take  quasi  by  descent. 
2RoL  794.  L  45.     R.  Rol.  59.  66. 

If  A.  covenants  to  stand  seised  to  the  use  of  B.  in  tail,  and  for  default 
of  issuer  to  his  own  heirs  male;  his  younger  son,  after  the  death  of  the 
elder  leaving  a  daughter  only,  takes  by  descent     R.  2  Mod.  211. 

[So,  if  a  man  grant  to  A.  B.,  remainder  to  his  own  heirs  male ;  his 
heirs  male  take  by  descent.  But  if  such  a  limitation  be  made  by  will, 
or  by  a  third  person  by  deed,  the  heir  male  takes  by  purchase.  2  pi. 
R^.687.     5  6urr.2615.] 

If  A.  limits  an  estate  to  his  wife  for  life,  and  afterwards  by  a  subsequent 
deed  limits  it  to  the  heirs  of  the  body  of  his  wife ;  she  takes  an  estate- 
tail:  for  these  estates  are  consolidated,  and  the  heir  of  the  wife  does  not 
take  by  purchase.     Dub.  2  Ver.  489. 

So,  if  a  devise  be  to  an  heir  of  the  same  estate  which  he  would  have 
by  descent ;  he  shall  take  by  descent  Vide  Devise,  (K). 

So,  if  a  devise  be  to  A.  for  life,  remainder  to  the  heir  of  the  devisor 
in  fee;  the  heir  takes  by  descent,  though  it  be  a  remainder:  for  it  makes 
no  alteration  in  the  nature  of  his  estate.    R.  1  Rol.  626.  1.  S5. 

So,  if  a  devise  be  to  A.  till  his  heir  attains  the  age  of  24,  and  then  to 
him  in  fee,  and  that  his  wife  shall  have  a  third  part  for  her  Ufe ;  and  if 
he  dies  before  24,  to  his  wife  for  life;  and  if  his  heir  has  no  issue,  to  his 
daughter  in  tail.     1  Rol.  626.  1. 45. 

So,  if  a  copyhold  be  surrendered  to  the  use  of  his  will,  and  then  he 
devises  to  A*  for  life,  and  afterwards  to  the  heir  of  his  body  for  ever ;  the 
heir  of  A%  takes  a  fee  by  descent    R.  1  Rol.  627.  1.  5. 

12  So^ 
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So,  if  a  devise  be  to  A.^  his  younffer  son  in  tail|  and  if  he  dies 
without  heir,  to  his  own  right  heirs ;  Uie  eldest  son  takes  by  descent. 
R.  1  Sal.  2SS,  4. 

[One  alone  of  several  co-heirs  cannot  take  from  the  common  ancestor 
by  descent.     Ld.  R.  829.] 

[Therefore  if  he  devises  lands  to  one  of  them»  the  whole  shall  pass 
by  the  devise^  and  no  part  by  descent.     R.  Ld.  R.  829.] 

[If  a  man  devise  lands  to  his  heir^  unless  the  devise  alters  the  tenure 
or  quality  o^the  estate,  it  shall  pass  by  descent  not  by  the  devise.  R. 
4  Ford,  264.] 

[The  charge  of  an  estate  with  the  payment  of  debts  and  legacies  does 
not  alter  its  tenure  or  its  quality.     4  F.  264.] 

[Therefore  if  a  man  devises  an  estate  so  charged  to  his  heir  at  law,  he 
shall  take  it  by  descent.     4  Ford,  264.] 

(B)  mttn  bg  putcbaiBfe. 

But  a  man  takes  by  purchase  where  the  estate  first  vests  in  him;  and 
he  does  not  derive  it  from  his  ancestor.  (Vide  Co.  L.  3.  b.  1  Co.  95. 
Shelly). 

As,  if  land  be  limited  to  A.  for  life,  remainder  to  the  right  heirs  of 
B.,  his  right  heir  takes  the  remainder  by  purchase.  1  Rol.  627*  1*  15. 
R.  3  Leo.  14. 

So,  if  a  feoffinent  be  to  B.,  to  the  use  of  A.  in  tail,  and  afterwards  to 
the  right  heirs  of  B.  For  it  was  a  remainder,  and  not  a  reversion,  though 

B.  was  the  feofiee.     Semb.  Co.  L.  22.  b. 

So,  if  a  devise  be  to  A.  for  life,  and  after  his  death  to  his  next  heir 
male  and  the  heirs  male  of  his  body ;  his  son  takes  the  remainder  by 
purchase.     R.  1  Co.  66.  b. 

So,  where  a  man  takes  by  executory  devise,  he  takes  by  purchase. 

Vide  Devise^  (N  16, 17.) 

So,  a  devise  to  A.  for  the  life  of  B.,  and  then  to  the  heirs  «male  of  B. 
then  living ;  the  son  of  B.  then  living,  being  godson  to  the  testator, 
shall  take,  for  it  is  designatio  petsofue.  R.  per  3  J.  in  B.  R.  which  was 
reversed  in  the  exchequer  chamber,  and  aftisrwards  affirmed  in  parlia- 
ment.    Ray.  330.  2  Jon.  99.    1  Vent.  334. 

So^  if  a  copyhold  be  surrendered  to  A*  and  his  heirs,  and  A.  dies 
before  admittance,  by  which  his  heir  is  admitted ;  he  takes  by  purchase, 
for  there  was  nothing  in  A.,  who  was  never  admitted.  R.  1  Rol.  627.1. 30. 

So,  if  an  estate  be  limited  to  H.per  aider  vie^  remainder  to  A.  for  life, 
remainder  to  the  riffht  heirs  of  B. ;  if  he  dies  before  A.,  the  remainder 
is  not  vested  in  B.  mough  he  has  a  freehold :  for  if  he  dies  before  A.  it 
shall  never  take  effect.     Lit.  258. 

So,  if  it  be  limited  to  A.  and  B.  for  their  joint  lives,  and  afterwards  to 

C.  for  life,  remainder  to  the  right  heirs  of  B.     2  Rol.  418. 1.  10. 
[The  words,  "  heirs,  heirs  male,  or  heirs  of  the  body,*'  are  not  always 

words  of  limitation  \  they  may  be  construed  words  of  purchase,  either  m 
will  or  deed.     M.  1  G.  3.     2  B.  M.  1 100.     Vide  Devise,  (N  24.) 

[A  devise  to  the  heir  of  A.  may  be  good  as  desigTiatio  persona.  2  Blk. 
1010.] 

[The  heir  may  take  as  special  occupant  under  the  term  '*  heirs." 
4  T.  R.  229.] 

(C)  CO 
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(C)  Co  tDftom  a  tie0cenc  sgaH  ht. 

(C  1.)  To  the  next  in  blood. 

If  a  man  dies  seised  in  fee,  the  descent  shall  be  to  his  eldest  son. 

If  he  has  no  son^  to  all  his  daughters  in  coparcenary. 

If  he  has  no  issue^  to  his  eldest  brother.     Lit.  s.  5f 

If  he  has  no  brother,  to  all  his  sisters. 

If  he  has  no  issue,  nor  brother,  nor  sister;  to  his  next  collateral  cousin 
of  the  whole  blood.     lyit.  s.  2. 

But  land  shall  not  descend  to  the  next  in  blood,  if  there  be  any  nearer 

Jure  representationis :  as,  if  B*  has  issue  C.  and  D.,  and  C.  dies  in  the 

life  of  his  uncle,  and  then  the  uncle  dies :  his  estate  shall  descend  to  the 

son  of  C,  and  not  to  D.  though  he  is  nearest  in  blood.     Co.  L.  10.  b. 

3  Co.  41.  a. 

So,  all  the  posterity  of  C.  shall  inherit  before  D.  or  his  issue.  Co. 
L.  10.  b. 

So,  by  the  Jewish  law.     Seld.  de  Suco. 

So,  land  shall  not  descend  to  the  father,  or  other  lineal  ancestor, 
though  he  be  nearest  in  blood  ;  but  shall  descend  to  the  uncle,  or  other 
.collateral  cousin.     Lit  s.  S. 

And  this  is  a  maxim  peculiar  to  the  common  law.  Lib.  Rub.  cited 
Co.  L.  11.  a  cont.     Ace.  1  Vent.  414,  415. 

Yet  if  land  descends  from  a  son  to  his  uncle,  after  the  death  of  the 
uncle  without  issue,  it  may  descend  from  him  to  the  father.  Lit.  s.  3. 

So,  likewise  if  an  estate  be  granted  to  a  son  for  life,  remainder  to  the 
next  of  his  blood ;  the  remainder  shall  be  to  the  lather,  and  not  to  the 
uncle.     Co.  L.  10.  b. 

So,  if  an  estate  be  limited  to  A.  for  life,  remainder  to  his  next  of 
blood  in  fee ;  A.  has  no  issue,  his  brother  has  issue  B.  and  C.  and  dies ; 
and  B.  also  has  issue,  and  dies,  and  then  the  death  of  A.  happens ;  the 
remainder  vests  inC.,  for  he  is  the  nearest  of  blood  to  A**  though  the 
issue  of  B.  shall  be  his  heir.     Co.  L.  10.  b. 

[One  Sfeised  in  fee  of  lands  charged  with  SOL  per  annum  to  his  mother, 
she  consents,  on  his  marriage,  to  release  the  whole  of  the  lands,  and  take 
a  rent-charge  on  part.  They  join  in  a  fine  for  that  purpose,  and  declare 
trusts  to  settler  for  life  to  sons  in  tail  male,  remainder  to  A.  and  B., 
brothers,  severally,  in  tail  male,  remainder  to  daughters  of  the  marriag^ 
and  remainder  to  settler  in  fee ;  there  was  no  issue ;  afterwards  a  mort- 
gage and  fine  sur  concessit.  The  mortgagee  purchased  in  fee,  and  took 
a  fine  sur  conusance^  &c.  Mortgagee  died ;  and  held,  that  the  son  of  A., 
his  brother,  should  take.]  . 

(C  2.)  Though  he  be  posthumous. 

So,  if  a  man  dies  seised  of  land  (his  wife  being  privement  enseint}f 
and  his  land  descends  to  his  daughter,  brother,  uncle,  ice.  and  afterwards 
a  son  is  born,  or  other  nearer  heir ;  the  after-born  issue  shall  enter  upon 
the  daughter,  brother,  uncle,  or  other  remoter  heir.     Co.  L.  1 1.  b. 

So,  if  land  descends  to  a  daughter,  and  another  daughter  is  afterwards 
born,  she  shall  be  parcener  with  her  sister.     Co.  L.  11.  b. 

So,  if  A.  has  issue  B.  and  C,  and  B.  dies,  his  vnte  privement  enseint 
with  a  son,  then  A.  suffers  a  recovei'y  to  him  and  the  heir^  of  his  bpdy» 
and  dies  before  execution,  and  C.  enters ;  the  son  of  B«  bom  afterwards 

shall 
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JtiilX  .entdr-  upon  him  2  for  C.  takes  by  descent*  and  tbe  execution  retatetf 
to  the  recovery,  which  was  in  tbe  life  of  A.    R.  1  Co.  98. 106.  Shelly. 

So,  if  husband  and  wife  seised  in  tail  general,  have  issue,  a  daughter  $ 
then  the  husband  dies,  his  wife  privement  enseint,  and  the  wife  aliens, 
upon  which  the  daughter  enters  by  st.  1 1  H.  7-  20.  A  son  afterwards 
born  shall  enter  upon  her :  for,  by  the  statute,  the  daughter  was  in  qw^i 
by  descent.     S  Co.  61*  b. 

So,  if  a  condition  be  broken  in  the  life  of  the  feoffor,  who  dies  before 
entry ;  and  afterwards  his  daughter,  as  heir,  enters ;  a  son  born  after^ 
wards  shall  enter  upon  her.     1  Co.  '99.  a« 

So,  if  a  man,  entitled  to  enter  upon  consent  given  to  a  ravisher,  dies 
before  entry.     1  Co.  99.  a. 

Or,  to  enter  by  force  of  a  remabder.     1  Ca  99.  a. 

But  if  an  estate  vests  in  a  daughter,  brother,  &c.  by  purchase,  and  not 
by  descent;  a  nearer  heir,  bom  afterwards,  shall  not  devest  it:  as.  if  a 
remainder  be  limited  to  the  right  heirs  of  B.,  who  dies,  his  wife  price* 
tnent  enseirU,  and  then  the  remainder  happens.  9  H.  7.25.a.  i  Co.95.^ 
B.  1  Sah  227.  2  Ver.  579.  Sk'm.  430.  R.  cont.  in  Pari.  4  Mod.  282. 
3  Lev.  408. 

So,  if  it  vests  upon  a  contingency*     Cro.  Car.  412. 

So^  if  a  brother,  &c.  by  his  entry  be  remitted.     R.  3  Leo.  2. 

Or,  upon  a  forfeiture  for  a  condition  broken,  consent  to  a  ravisher,  fltc« 
5  Ed.  4.  6.  a.     1  Co.  95.  a. 

So,  if  a  daughter,  &c.  pays  money,  or  performs  a  condition,  whereby 
tbe  estate  is  preserved.     R.  1  Co.  95.  a.  99.  a.     R.  Cro.  Car.  87. 

And  now  by  the  st.  10  &  11  W.  3.  16.  a  son  or  daughter  born 
after  the  death  of  the  parent  shall  take  in  the  same  Aianner  as  if  bom 
in  his  lifetime,  though  no  estate  be  limited  to  preserve  contingent  re* 
mainders,  &c. 


V 


(C  3.)  To  the  most  worthy. 

So,  it  is  a  rule^  that  a  descent  shall  be  to  the  most  worthy  in  Ijlood : 
and  therefore,  if  a  man  seised  of  land  has  issue  several  sons  and  daugh* 
t^rs ;  the  male  issue  shall  be  preferred,  for  the  male  is  the  most  worthy- 
Vide  Co.  L.  14. 

If  there  are  several  sons;  the  descent,  by.  the  common  law,  shall  be  to 
the  eldest. 

If  there  be  not  any  issue,  but  a  man  has  several  brothers ;  the  descen  • 
shall  be  to  the  eldest  brother.     Lit.  s.  5. 

So,  if  a  man  purchases  land,  and  dies;  all  of  the  blood  of  the  part  of 
his  father  shall  inherit  before  those  of  the  blood  of  the  part  of  his  mother:  • 
for  the  blood  of  his  father  is  the  most  worthy.     Lit.  s.  4.  .        t 

And  the  father  has  also  two  bloods  in  him ;  the  blood  of  his  father, 
and  of  his  mother.     Co.  L.  1 2.  a. 

And  all  of  the  blood  of  the  father  of  the  part  of  his  father,  shall  in* 
herit  first ;  and  then  those  of  the  blood  of  the  father  of  the  part  of  his 
mother.     Co.  L.  12.'b. 

So,  if  the  same  person  has  title  by  two  bloods,  and  he  cannot  tak^.bv . 
the  most- worthy,  he  shall  not  take  by  the  other,  but  the  land,  shall 
escheat :  as,  if  A.  attainted  has  issue  B.  and  C,  and  the  eldest  purchases^ .« 
and  dies;  if  C^  should  take  by  mediate  and  not  by  immediate  descent^ 
though  he  has  the  blood  of  A.  and  his  wife,  \f.hQ  cannot  ta|c<i  as.  heir  to . 

Vol.  nr.  K  e  X. 
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A^  lie  GaoDOt  as  heir  to  the  wife;  though  both  bIood%  m^  of  Uie 
&dier  and  moihery  were  mheritaUe  to  B.    1  Vent.  426. 

(C  4.)  To  the  whole  blood. 

So^  a  dcfloent  sbajl  be  to  the  heir  of  the  whole  blood ;  and  ther^ne, 
if  a  man  has  issne  b^  divem  Tentres,  ittid  the  eldest  purchases  lands, 
and  dies  without  issue;  his  half  brother  shall  not  inherit  to  him. 
Lit  s.  6. 

So,  none  shall  inherit  an  estate  in  lee*siinple^  if  he  has  not  in  him 
the  bJ[ood  of  the  &ther  and  mother.    Co.  L   14.  a. 

And  thel^re,  if  the  eldest  brother  purchases  and  dies  wichout  issne. 
the  descent  shall  be  to  his  sister,  unde,  or  other  next  cousin  of  the 
whole  blood,  and  not  to  the  half  brother.  Lit.  s.  6.  7.  1  Vent  424. 
Dy.  548.  a. 

If  a  man  [deads,  that  he  is  heir  of  the  part  of  hb  mother,  he  ooght 
to  shew  that  he  is  heir  of  the  whole  Mood.     1  Ver.  449. 

But  if  the  eldest  brother  purchases,  and  dies  without  issue,  and  his 
vncle^  ftc.  enters  as  heir,  anddies;  the  half  brother  may  inherit  to  him; 
for  he  is  of  his  whole  blood.     Lit  s.  8. 

[If  lands  descend  to  two  daughters  of  the  fiither  by  the  first  ventre, 
and  after  his  death  an  infant  son  be  b<Mm  of  a  second  ventre^  the  mother 
at  that  time  residing  in  part  of  the  premises,  and  receiving  rent  for  the 
other  parts,  both  before  and  after  uie  birth  of  her  son,  though  the  son 
die  within  a  shmrt  time  (as  five  weeks  and  three  days),  this  is  a  sufficient 
actual  seisin  in  the  infiint  son,  to  make  a  postessiofrahru ;  so  that  the 
lands  shall  not  descend  from  him  to  his  sisters  of  the  half  blood,  but  to 
a  more  ronote  heir  of  the  whole  blood«   S  Bl.  Rep.  9S8.    S  WiU.  516-3 


(C  5.)  An  heir  ought  to  be  of  the  blood  of  the  first  purchaser. 

None  can  be  heir  to  lands,  who  is  not  of  the  blood  of  the  first  pur-' 
chaser.     Co.  L.  12.  a. 

And  therefore^  if  a  man  hiherits  lands  as  heir  to  his  iather  and  dies 
widiout  liKsne,  it  shall  descend  to  his  heir  of  the  part  i£  his  &ther;  aad 
the  heir  of  the  part  of  his  mother  shall  never  take,  for  he  b  not  of  the 
blood  of  the  first  purchaser :  and  if  there  is  no  heir  of  the  part  of  his 
fother,  the  land  escheats.    Lit.  s.  4. 

So^  if  he  inherits  as  heir  to  his  mother,  it  shall  descend  to  the  heir 
of  the  part  of  the  mother :  and  if  there  be  not  any  such,  the  lapd 
escheats.     Lit.  s.  4. 

So^  if  A.  purrhases  land  and  marries  B.,his  issue,  and  all  of  the  blood 
<^  A4  may  inherit;  but  none  of  the  Mood  of  B.  shall  ever  inherit. 
Co.  L.  12.  a. 

So,  if  B.  wasthe  pttidiaser,noDeof  tbebloodof  A.  could  e!?er  inherit. 
Co.  L*  12.  a. 

(C  6.)  When  he  takes  as  heir  of  the  part  of  the  mother. 

If  a  man  has  land  as  heir  to  his  mother,  and  dies  without  jdteration  of 
hb  eitate,  the  heir  of  the  part  of  Im  modier  shall  always  tdce. 

8oi  if  he  makes  a  feoflment  to  the  use  of  hunself  and  his  hcire;  such 
use  is  in  him  as  the  aotient  use^  and  follows  the  nature  of  the  kfid;  apd 

therefore^  the  heir  of  the  part  of  die  mother  shall  mfaeiit*  Co.ii.lS.a. 
Dy.  IM.    %  Rol.  780.  1. 95. 

Though 


To  'wham  a  4esceni  shall  be.  41^ 

Tkoogh  the  use  be  expressly  limited  to  him  and  his  heirs,  as  well  s!s 
where  it  results  to  him  by  dperation  of  law.  CJont.  Dy.  1S4.  a.  Q^^ 
2  RoL  780.  1.  36.     R.  ace.  S  Ley.  406.    Sal.  591.     Eq   Ca.  186. 

Though  a  f^ffinent,  fine,  &c.  be  declared  to  the  use  of  A.  for  life,  and 
afterwards  to  the  use  of  him  and  his  heirs :  for  the  fee  is  the  antient  use 
and  reversion.     S  Lev.  406. 

Oryito  the  use  of  himself  for  life,  or  for  99  years»  and  afterwards  to  A. 
for  life,  and  afterwards  to  him  and  his  heirs.     R.  3  Lev.  406. 

Or,  to  the  use  of  himself  for  life,  then  to  his  wife  for  life,  then  to  the 
first,  second,  and  other  sons  in  tail,  and  afterwards  to  him  and  his  heirs; 
the  reversion  is  the  antient  estate,  and  shall  descend  to  the  heir  of  the 
part  of  his  mother.    R.  in  C.  B.  Tr.  7  An.     Sal.  591.    (Com.  160.) 

Though  there  be  a  fine  and  recovery,  by  which  the  use  arises  out  c^ 
the  estate  of  the  conusees:  for  they  make  bu tone  conveyance.  R.  Sal.  59l« 
(Com.  160.) 

So,  if  a  man  seised  as  heir  of  the  part  of  his  mother,  makes  a  feoffinent 
upon  condition,  and  afterwards  enters  for  the  condition  broken ;  the 
heir  of  the  part  of  his  mother  shall  take.     Vide  Co.  L.  12.  b. 

So,  if  the  feofibr  dies,  and  his  heir  enter;  the  heir  of  the  part  of  the 
mother  shall  afterwards  have  the  land.     Co.  L.  12.  b.  ^ 

If  sfich  a  man  makes  a  lease  for  life  or  years,  or  a  gift  in  tail,  rendering 
tent;  the  reversion  descends  to  the  heir  of  the  part  of  the  mother,  and 
the  rent,  as  incident  to  the  reversion.     Co.  L.  12.  b. 

So,  if  before  the  tL  quia  emptores  ierranan  he  had  made  a  feoffment 
in  fee  of  parcel  of  his  manor,  rendering  rent.    Co.  L.  12.  b.    8  Co.  54.  a. 

So,  if  he  devises  to  A.  for  years,  remainder  to  B.  in  fee,  who  was  heir 
of  the  part  of  the  mother;  he  shall  have  it  by  descept.    R.  3  Lev.  127. 

So,  if  a  man  has  a  rent  seek  as  heir  of  the  part  of  his  mother,  and  the 
grantor  grants  a  distress  for  rent,  by  which  it  becomes  a  rent- charge; 
It  shall  go  to  the  heir  of  the  part  of  the  mother.     Co.  L.  IS.  a.   * 

So,  if  he  has  a  manor,  and  a  tenancy  escheats.     Co.  L.  IS-  a. 

If  he  recover  upon  voucher,  the  heir  of  the  part  of  the  mother  shall 
have  the  land  recovered.     Co.  L.  IS.  a. 

[A.  seised  in  fee  devises  to  his  wife  in  fee,  and  dies  so  seised>  leaving 
B*  his  widow,  and  Cl  their  only  child,  his  heir  at  law.  B.  previous  to 
her  second  marriage,  by  lease  and  release  conveys  to  trustees  to  the  use 
of  herself  for  life,  to  trustees  for  a  term,  remainder  to  C.  for  lite,  to 
trustees  to  preserve,  &c. ;  remainder  to  C.  in  tail,  in  de&ult  of  issue,  to 
such  person  as  B.  by  deed  or  will,  notwithstanding  coverture,  shall  ap- 
point ;  for  want  of  appointment,  to  her  heirs  for  ever.  B.  by  will  duly 
executed,  during  coverture,  devises  all  her  real  and  personal  estate,  &c. 
subject  and  charged  with  payment  of  debts  and  legacies,  to  C. ;  B.  dies, 
leaving  C.  her  only  child>  and  heir  at  law :  he  does  not  take  fi>om  hit 
mother  by  purchase,  but  by  descent;  and  consequently,  on  his  death,  it 
descends  to  his  heir  ex  parte  matema.  R.per  B.  R.  unanimously,  on  a 
.  coae  out  of  chancery ;  and  decreed  accordingly.  M.  S8  G.  2.  2  B.  M. 
«80.] 

[if  the  Wal  interest  in  land  descend  in  fee  simple  ex  parte  maierna, 
and  the  equitable  interest  in  fee  simple  ex  parte  patema^  ot  vice  X)ersa^ 
die  equitable  shall  merge  in  the  legal  estate,  and  both  follow  the  line 
through  wliich  dif  legai  estate  descended.    Dougl.  7710 

(pevise  of  real  and  personal  estate  to  testator's  wife^  in  trust  for  the 
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.education  of  his  daughter  till  twenty-one^  and  in  case  she  dies  under 
twenty-one>  then  to  his  wife.  The  mother  dies  first,  then  the  daiq^hter 
dies  under  twenty-one.  The  heir  of  the  daughter  ex  parte  matema  shaU 
succeed.     15  £ast»  174-     2  N.  R.  S83.] 

[If  a  tenant  ex  parte  matema  make  a  feoffmentto  the  useofliismatenud 
heirs,  and  the  feoflee  re-enfeoffhim  expressly  to  the  use  of  those  heiiSi 
yet  the  re-enfeoffinent  shall  enure  to  the  paternal  heirs.     Doug.  773.] 

[If  a  copyholder  in  fee  ex  parte  materna,  surrenders  to  B.  in  fee^  who 
surrenders  to  A.  in  fee,  the  line  of  descent  is  broken,  as  in  the  common 
case  of  feoffinent  and  re-feoifment ;  and  the  copyhold  will  descend  to  the 
heirs  exparte  paterna.     7  T.  R.  103.] 

[The  right  heir  of  husband  and  wife  being  in  law  but  one  person^  is 
the  child  of  botli,  andnot  the  heir  of  the  survivor,  or  the  heirs  of  each. 

l.T.  R»6ao.] 

(C7.)  When  not 

But  if  a  man  takes  by  purchase,  the  heir  of  the  part  of  his  &ther  shall 
inherit^  and  not  the  heir  of  the  part  of  his  mother. 

And  therefore,  if  a  man  seised  as  heir  of  the  part  of  his  mother  makes 
a  feoiFment,  and  takes  back  an  estate  to  him  and  his  heirs;  the  heir  of 
the  part  of  his  father  shall  take :  for  it  is  a  new  purchase.  Co.  L. 
t2.b. 

If  he  makes  a  feoflment,  rendering  rent  to  him  and  his  heirs ;  the  rent 
goes  to  the  heir  of  the  part  of  his  father.     Co.  L.  12.  b. 

If  husband  and  wife  have  issue  B.,  and  land  is  given  to  A.  for  life, 
remainder  to  the  heirs  of  the  wife ;  B.  takes  as  a  purchaser:  and  there- 
fore the  [and  f>hall  descend  to  the  heir  of  the  part  of  his  father.     Co.  L. 

^3.  a. 

IflMisband  and  wife  levy  a  fine  of  the  land  of  the  wife  sur  grant  ei 
render  to  them  in  tail,  remainder  to  the  heirs  of  the  husband;  the  heir 
of  the  part  of  the  husband  shall  take :  for  it  is  as  a  feoffinent  and  re-feoff« 
ment.     R.  1  Sal.  337.     Sho.  92.     Carth.  UO. 

If  a  man  seised  of  the  part  of  his  mother,  levies  a  fine  sur  granl  et 
render  to  himself^  he  shall  be  afterwards  seised  of  the  part  of  his  father. 
Mod.  Ca.  45. 

[If  A.  has  a  lease  to  her  and  her  heirs  for  three  llves>  and  devises  it 
to  her  daughter  an  infant^  and  directs  the  guardian  to  make  purchases 
for  the  infant's  benefit,  the  guardian  on  the  death  of  a  life  takes  a  new" 
Tease  for  three  new  lives,  and  the  infant  dies  ;  the  new  lease  shall  not 
go  to  the  old  uses,  to  the  heirs  exparte  matema^  but  to  the  heirs  of  the 
mfant  ex  parte  paterna  •    T.  1739,  1  Atkyns,  480.] 

[If  a  tenant  in  tail  of  lands'  by  purchase  under  ^  settlement  made  by 
an  ancestor  ex  parte  matema^  with  the  reversion  in  fee  by  decent  ex 
parte  matema^  suffer  a  common  recovery  to  the  use  of  himself  and  his 
heirs,  the  lands  will  descend  to  his  heirs  ex  parte patemap  H.  16  G.  2p 
2  Sir.  1179.  1  Wils.  2.  66.  Willes,  444.  B.  R.  H*  33  Geo.  3^ 
5  T.  R.  104.] 

Lands  can  not.  descend  to  the  heir  ex  parte  materna  if  the  person  from 
inrhom  they  descend  was  a  purchaser.    3  F.  126.] 

[Therefore,  where  a  man  took  an  estate  tail  by  purchase,  of  the  gifl  of 
ills  maternal  grandfather,  from  whom  he  also  bad  the  reversion  in  fe^ 
and  su£fered  a  recovery  to  the  use  of  himself  in  fee^  it  was  held  the  estate 

'  ec^uld 


To  wham  a  descent  shall  be.  ^^t 

jfould  not  descend  to  his  hdr  ex  parte  matema^  becan^  be  bad  it  by  ptlr- 
chaae.    3  F.  126.  P.  C]  . 

(C  8.)  Must  be  heir  to  him  who  was  last  seised.  /       ' 

Aman,  who  takes  by  descent,  ought  to  be  heir  to  him  who  was  last- 
seised  of  the  actual  freehold  and  inheritance.     Co.  L.  1 1 .  b.  15.  a. 

And  therefore,  if  a  man  dies  without  issue,  and  his  unde  as  his  heir 
enters,  and  dies ;  the  father  may  be  heir  to  the  uncle  his  brother,  who 
was  last  seised :  but,  if  the  uncle  was  not  seised,  the  father  cannot  be 
heir.     Co.  L.  11.  b. 

So,  if  A.  dies  having  a  son  and  a  daughter  by  one  ventre,  and  a  aon^ 
by  another,  and  the  son  by  the  first  ventre  becomes  actually  seised,  and 
dies ;  his  sister  shall  be  heir  to  him :  but  if  he  be  not  seised,  the  son  by 
the  second  ventre  shall  be  heir  to  his  father.     Co.  L.  15.   R.  Jon.  361. 

And  in  the  last  case,  the  descent  is  immediate  from  the  father  to  tbt^ 
son  by  the  second  ventre.     R.  Jon.  861. 

[If  lands  are  setded  to  the  use  of  A.  and  B.  and  the  survivor  for  lifef . 
then  to  the  heirs  of  the  body  of  B.  by  A.,  and  for  want  of  such  issue  to 
A.  his  heirs  and  assigns ;  and  they  have  issue  only  a  daughter  C,  B* 
dies,  A«  marries  again,  and  has  issue  only  a  daughter  D.,  C.  marries,  A. 

S'ves  possession  of  the  premises,  but  without  conveyance,  A.  dies,  then^ 
.  dies,  leaving  a  son  who  dies ;  A.  had  no  brother,  only  a  sister,  who 
eaters;  D  has  no  title  to  the  lands.     H.  30  G.  2.    2  Wils.  45.] 

So,  a  man  who  claims  an  use,  seigniority,  rent,  advowson,  or'  oihef 
hereditament,  ought  to  be  heir  to  him  who  was  last  seised.  Co*  L.  14*  b. 
So,  he  who  claims  a  copyhold.     Vide  Copyhold,  (D  L) 

(C  9.)  What  shall  be  a  possession. 

And  therefore,  where  there  was  an  actual  seisin  by  an  uncle,  or 
brother,  the  father  or  sister  may  be  heir;  as,  ifthe  uncle  or  brother 
made  an  actual  entry  into  the  land.     Co.  L.  1 1.  b.  15.  a. 

If  he  entered  into  a  parcel,  generally,  it  is  sufficient  for  all  the  lands, 
in  the  same  county.     Co.  L*  15.  a. 

If  the  brother  was  within  age,  an  entry  by  his  guardian  is  sufficient. 
Co.  L  1 5.  a. 

[A.  died  seised,  leaving  two  infant  daughters  by  difierent  ventres;  it 
was  holden,  that  an  entry  generally  by  the  mother  of  the  voungest' 
daughter  as  her  guardian  in  socage,  constituted  a  sufficient  seism  in  the 
eldest  infant  daughter,  to  carry  me  descent  of  her  moiety  on  her  death 
to  her  heirs.    B.  R.   M.  38  Geo.  3.    7  T.  R.  386.] 

If  the  land  was  in  lease  for  years,  it  is  sufficient,  though  the  brother 
did  not  enter,  nor  take  the  rent ;  for  the  possession  of  the  lessee  was  hit! 
own  possession.     Co.  L.  15.  a.     4  Co.  21 «  a.     R.  1  Vent*  261. 

So,  if  it  was  a  lease  for  life,  and  the  brother  received  the  rent  after  the 
death  of  his  ancestor.     Semb.  Co.  L.  15.  a.  . 

[The  rule  of  possessio  Jratris  does  not  apply  to  estates-tail,  nor  to  ifv- 
heritancesiu  fee-simple  without  an  actual  poaisession  of  the  brother  of  the 
whole  blood.    B.  R.  E.  39  Geo.  3.     8  T.  R.  21 1.] 

[If  tenant  for  life,  with  power  to  let  leases,  make  a  lease  to  A.  fin* 
three  lives,  habendum  from  the  day  of  the  date ;  the  lease  is  void,  as 
being  a  freehold  to  commence  infuturo^  A.  tenant  at  will,  and  his^posv^ 
session  is  the  possession  of  the  lestor.    M,  81  G.  2.    1  Wils.  176.]  - 

EeS  So, 
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809  if  a  fiither  devised  land  in  eapUe  to  his  wife  for  life,  and  ehe 
entered  into  the  whole ;  it  shall  be  a  possession  of  a  third  part  ibr  the 
heir,  who  was  tenant  in  common  with  her  for  this  third  part.  R.  Mo.  868* 

[Where  lands  descended  to  two  daughters  of  the  father  by  the  first 
ventre,  and  after  his  death,  an  infant  son  was  bom  of  a  second  ventre^ 
the  mother  at  that  time  residing  in  part  of  the  premises,  and  recriving 
rent  for  the  otlier  parts,  both  before  and  after  the  birth  of  her  son; 
and  the  son  died  at  the  age  of  five  weeks  and  three  days.  Held,  a  8uf> 
ficient  actual  seisin  in  tlie  infant  son  to  make  'a  possessio  Jratris,  so  that 
the  lands  shall  not  descend  from  him  to  his  sisters  of  the  half  blood,  but 
'  tB  a  more  remote  heir  of  the  whole  blood.    2  Blk  9S8.     8  Wils.  516.] 

(C  10.)  What  not 

Bat  if  the  tincle  or  brother  had  not  actual  seisin,  the  father  or  sister 
shall  not  be  heir :  and  therefore,  if  the  uncle  or  brother  dies  before 
entry  by  him,  his  guardian,  or  lessee,  &c.  the  son  by  the  second  ventre 
shall  be  heir.     Co.  L*  15. 

So^  if  there  be  a  lease  for  life,  or  a  gift  in  tail,  and  he  dies  before 
leoeipt  of  rent.    Co.  L.  15.  a.    R.  1  A^.  SI. 

80,  if  a  descent  be  of  a  rent,  and  lie  dies  before  seisin  of  it.  Co. 
L.  15.  b. 

Or,  of  an  office,  franchise,  courts,  common,  &c.     Co.  L.  15.  b. 

So,  if  an  advowson  descends,  and  he  dies  before  presentation.  Co. 
L.  15.  b. 

So,  if  a  dignity  descends :  for  there  cannot  be  a  seisin  of  it.  Co» 
^  L.  15.  b.     R.  Cro.  Car.  601. 

So^  if  the  crown^  or  the  demesne  lands  of  the  crown,  descend.  Co. 
L.  15.  b. 

So,  if  an  estate-tail  descends :  for  it  goes  secundum  formam  donu  Co. 
L.14.  b.  15.  b. 

So^  if  the  uncle,  or  brother  be  seised,  but  his  seisin  be  defeated ; 
as,  if  the  wife  of '^  ancestor  recover  dower,  and  survive  him.  Co. 
L.  15.  b*  , 

[The  vesting  of  a  reversion  will  not  make  such  2l possessio  fratrUvA  to 
convev  the  estate  to  the  heir  of  the  person  in  whom  it  vests.  8  B.  &  P. 
651.  denying  2  Blk.  1230.] 

What  advantaged  an  heir  shall  have,  vide  in  Chancery,  (8  P  2,  8.) 

(Cll.)  Who  cannot  be  an  heir.— A  monster. 

But  a  monster,  which  has  not  human  form,  cannot  take  by  descent, 
as  heir.    Co.  L.  7.  b. 


(C 12.)  A  bastard,  alien,  &c. 

So^  a  bastard  cannot  take  by  descent     Co.  L.  8.  a.    Vide  Bastard, 
(E— F). 
Nor,  an  alien.    Vide  Alien,  (C  !•) 

(C 13.)  A  person  attainted. 

So,  «  person  attainted  for  treason  or  felony  cannot  be  hdr  to  any  one. 
do.  Lm  8.  a.     St.  P.  C.  195.  b. 

So,  Qone  can  be  heir  to  a  man  attainted  for  treason  or  felony;  for 

liis  blood  is  corrupted.    Co.  L«  8.  a.    St.  P.  C.  195.  b. 

So, 


T6  whoAi  a  descent  shall  be.  if9 

S<s  if  a  penon  attminted  be  pardoned  by  the  king;  a  son,  born  after 
the  attainder  and  before  the  pardon^  cannot  be  heir  to  him.  (Vide 
St.  P.  C.  195.  b.) 

Nor,  a  son  bom  before  the  attainder :  for  his  blood,  corrapted  by  the 
attainder,  is  not  restored  by  the  charter  of  pardon.     Co.  L.  8.  a. 

So,  if  a  son  bom  before  the  attainder  sarvives  his  father,  a  younger 
son,  bora  after  the  charter  of  pardon,  cannot  inherit^  though  his  blood 
is  not  corrupted :  for  his  elder  brother  is  living,  diough  not  inheritable; 
Co.  L.  8.  a.     Vide  1  Vent.  413.  417. 

If  a  nuui,  after  an  attainder,  has  two  sons^  and  one  of  them  pnfv 
chases,  and  dies  without  issue,  the  other  cannot  be  heir  to  his  bratMTf 
Co.  L.  8*  a. 

So,  if  a  man  attiunted  has  a  son,  who  purchases,  and  dies  withoul 
issue,  his  uncle,  &c.  cannot  inherit;  for  he  ought  to  derive  his  blood  by 
the  mediation  of  die  father,  who  was  attainted.     1  Vent.  425. 

And  when  the  blood  of  the  heir  is  corrupted,  which  hinders  a  descent 
to  him,  the  land  escheats.     1  Vent.  426. 

But  if  a  man  be  attainted,  and  afterwards  has  a  charter  of  pardon,  a 
son,  born  after  the  pardon,  may  inherit.     Co.  L.  8.  a. 

So,  if  a  man  attainted  has  two  sons,  one  bora  before  the  attaiadery 
and  the  other  after  a  pardon,  and  the  elder  dies  in  the  life-time  of  his 
father,  the  younger  may  inherit.     Co.  L.  8.  a. 

So,  if  a  man  before  attainder  has  two  sons,  and  one  purdiases^  and 
dies ;  the  other  may  be  heir  to  his  brother.  Co.  L.  8.  a.  1  Vent  495. 
Dub.  Mod.  569; 

So,  iFthe  grandfother  be  attainted,  and  the  son  purchases,  aad  dies 
without  issue,  his  unde  may  inherit;  for  the  attainder  was  panunount  to 
him.     1  Vent.  425. 

So.  if  there  be  a  pardon  by  act  of  parliament,  a  son  born  before  may 
inhent;  for  the  corruption  of  the  blood  is  purged.    Vide  Co.  L.  8.  a. 

Sd^  if  the  blood  of  the  son  be  restored  by  act  of  parliament^  die  col- 
latend  heirs  of  the  father  may  inherit  him.    R.  1  Vent.  420. 

(C  14.)  A  fitther  to  a  son. 

So,  inheritances  cannot  lineally  ascend ;  and  therefore  a  &ther  cannot 
be  heir  to  hb  son.     Co.  L.  10.  b.     Vide  Lit  s.  3.     Vide  ante^  (C  1.) 

And  that  was  the  feudal  law.    Mad.  125. 

But  not  the  law  of  the  Jews  or  Greeks.     Per  Hale^  1  Vent.  414. 

Nor,  of  the  twelve  tables.  Per  Flale,  1  Vent  414.  Cont  Co. 
L*ll.  a. 

Descents  are  either  lineal  or  collateral :  and  both,  either  mediate^  or 
immediate.     1  Vent.  415. 

The  immediate  lineal  descent  is  fitym  the  father  to  his  son :  the  col- 
lateral, from  one  brother  to  anodier.     1  Vent  415. 428. 

The  mediate,  when  one  derives  his  inheritable  blood  to  another  by 
the  medium  of  a  third  person;  as,  in  lineal  descent,  if  a  son  claims  as 
heir  to  his  grand&ther^  or  great-grand&ther^  it  shall  be  mediante 
paire^  though  the  &ther  be  dead  at  the  time  of  the  descent.  1  Vent. 
415. 

So^  in  a  collateral  descent  firom  a  nephew  to  an  unde,  or  4  contra,  it 
shtdl  be  made  mediante  poire.    1  Vent.  415. 

E  e  4  When 


4S4r  DISCENT.  ' 

When  a  descent  sball  be  secundum  fomam  cUmi,  vide  Estates,  (B  7,  8.) 
Where  it  ought  to  be  derived  wholly  thtough  males,  or  througlr 
females,  vide  Estates,  (B  9.) 

(D)  ^  Descent,  tubicb  tailed  alnap  entrg. 

(D  10  What  shall  be. 

By  the  common  law,  if  a  man  seised  of  an  estate  of  inheritance  in  lands 
or  tenements  dies  seised,  and  the  same  Jands  and  tenements  descend 
from  him  to  his  heir;  the  entry  of  him^  who  had  right,  is  hereby  taken 
away.     Co.  L.  237. 

And  the  entry  shall  be  taken  away  where  a  man  dies  seised  in  tail,  as 
well  as  in  fee.     Lit.  s.  385,  386. 

If  he  comes  to  the  land  by  disseisin,  abatement,  or  intrusion;  or  by 
the  feoffment,  gift,  &c.  of  a  disseisor,  &c.     Co.  L.  237.  b. 

If  he  in  reversion  or  remainder  disseises  the  tenant  for  life,  and  dies 
seised.     Co.  L.  239.  a.  ^ 

If  he  in  reversion  or  remainder,  expectant  upon  a  term  for  years,  or 
an  estate  of  tenant  by  statute  or  elegit^  dies  seised :  for  he  is  seised  of  the 
fee  and  freehold:     Co.  L.  239.  b. 

And  a  descent  tolls  the  entry  of  all  (corporeal  tenements,  which  lie  in 
livery.     Co.  L.  237.  b. 

So,  if  he  who  dies  seised,  had  but  a  seisin  in  law  ;  as,  if  a  disseisor 
^f  an  infant  die  seised,  and  then  the  infant  attains  his  full  age,  and 
afterwards  the  heir  of  the  disseisor,  before  his  actual  entry,  dies.  Co. 
L.  239.  b. 

If  the  descent  be  to  an  heir  lineal,  or  collateral.     Lit.  s.  389. 

(D  3.)  Whatnot  —  If  he  does  not  die  seised  of  the  inherit- 
ance, and  freehold  also. 

But  a  descent  does  not  take  away  an  entry,  if  he  who  died  seised  had 
only  an  estate  of  freehold.     Lit.  s.  38. 

As,  if  tenant  for  life,  or  pur  auter  vie  of  die  disseisor,  dies  seised. 

If  a  disseisor  leases  to  B.  and  his  heirs  for  the  life  of  A.,  and  B.  die^ 
^ebed^  and  his  heir  enters :  for  he  takes  only  as  a  special  occupant.  Co. 
Xj»  ^39.  a. 

If  a  man  disseises  the  tenant  for  life  of  the  king ;  for  he  gains  nothmg 
but  an  estate  for  the  life  of  the  lessee.     Co.  L.  239.  a. 

So,  a  descent  does  not  toll  an  entry,  where  a  man  dies  seised  only  of 
a  reversion,  or  remainder.     Lit  s.  388. 

SO|  if  a  disseisor  leases  for  his  own  life,  and  dies;  though  the  fee  and 
freehold  descend  to  his  heir,  yet  he  died  seised  only  of  the  reversion. 
Co.  L.  239.  b. 

[The  doctrine  of  descent  cast  does  not  affect  copyhold  or  customary 
^states,  where  the  frediold  is  in  the  lord/    7  £ast,  299.     3  Smith,  291.J 

(D  3.)  If  he  dies  seised  of  things  in  grant. 

So,  a  do^cent  of  tenements  which  lie  in  grant  does  not  take  away  the 
entry:  as,  of  an  advowson,  rent,  or  common  in  gross,  &c.  Co,.  X4. 
gS7.  b. 

Nor,  a  descent  of  a  copyhold,  vide  Copyhold,  (Jl}, 

.  (D4f.)lf 
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(D  *•)  If  there  be  not  a  dying  seised. 

Soj  a  descent  does  not  toll  entry>  if  a  man  does  not  die  seised :  as,  if 
a  disseisor,  or  his  heir,  or  feoffee,  enters  into  religion,  and  is  professed ; 
though  it  be  a  civil  death.     Lit.  s.  410. 

So,  if  he  does  not  die  seised  of  the  same  estate,  which  the  heir  has  by 
descent :  as,  if  donee  in  tail  of  a  disseisor  discontinues,  and  afterwards 
disseises  the  discontinuee,  and  dies  seised :  for  the  issue  in  tail  is  in 
bis  remitter,  and  is  not  in  of  the  estate  in  fee  of  which  his  &ther  died 
seised.     Co.  L.  238.  b. 

"(D  5.)  If  no  descent,  or  the  descent  avoided. 

So,  an  entry  shall  not  be  tolled,  if  there  be  no  descent;  as,  if  land 
escheats  upon  the  death  of  a  disseisor  or  feoffee  without  issue.  Lit. 
8.  390. 

So,  if  the  head  of  a  corporation  aggregate  dies ;  that  does  not  toll 
entry. 

So,  if  a  corporation  sole,  as  a  bishop,  dean,  &c.  dies  seised,  and  the  . 
land  goes  to  his  successor ;  that  does  not  toll  the  entry,  though  there  be 
twenty  successions.     Lit.  s.  413. 

So,  if  a  descent  be  defeated :  as,  if  an  heir,  after  a  descent,  enters^ 
and  endows  I\is  mother:  for  as  to  this  third  part  the  descent  is  avoided. 
Lit.  s.  393. 

If  a  disseisor,  or  his  heir,  afterwards  enters  for  a  condition  broken. 
Lit.  s.  409. 

So,  if  the  disseisor  himself,  after  a  descent  comes  to  the  same  land  by 
descent  or  purchase,  of  an  estate  of  freeholds  the  right  of  entry  is 
revived  :  as.  if  a  disseisor  enfeoffs  his  father,  who  afterwards  dies  sdsed, 
and  the  land  descends  to  the  disseisor,  as  his  heir.     Lit.  s.  395. 

So,  if  be  enteofis  his  grandfather,  and  the  land  descends  to  his  father, 
and  afterwards  to  the  disseisor.     Co.  L.  238.  b. 

So,  if  the  father,  after  the  descent,  leases  t6  the  disseisor  for  life.  Co; 
L*  239-  b. 

So,  if  after  a  descent,  the  issue  in  tail  dies  without  issue,  whereby  tl^e 
estate  -tail  is  determined ;  the  disseisee  may  enter  upon  him  in  reversion 
or  remainder.     Co.  L.  238.  b. 

So,  if  the  descent  be  not  immediate :  as,  if  a  woman  disseisoress  takes 
husband,  has  issue,  and  dies,  and  the  husband  is  tenant  by  the  curtesy, 
and  dies :  the  descent  to  the  issue  does  not  toll  the  entry.  Lit.  s.  394. 
p.  1  Sal.  241. 

If  a  disseisor  dies  seised,  his  vfifeprivement  enseint  g  the  descent  to  the 
son  after-born  does  not  take  away  Ibe  entry.     Co.  L.  241.  b. 

(D  6.)  If  the  descent  be  in  time  of  vear. 

So^  entry  shall  not  be  tolled  where  the  disseisin  and  descent  were  in 
time  of  war;     Lit.  s.  412.  • 

Or,  if  the  disseisin  was  in  time  of  peace,  and  the  dying  seised  in  time  of 
.war.     Co.  L.  249.  b. 

(D70  Or  at  the  time  of  the  descent,  he  who  had  the  right  was 

an  infant. 

So,  entry  shall  not  be  tolled,  where  be  who  h^d  the  right  was  an 
infant  ^t  the  time  of  the  descent t    Lit.  s.  402* 

But, 
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But,  an  infimt  shall  be  bound  by  a  descent  iromthe  king.  Co.  L.246.  a. 

So>  if  he  had  not  a  right  of  entry  at  the  time  of  the  descent:  as^  if  a 
man  dies»  his  wife  privetnent  enseini^  and  B.  abates,  and  dies  seised,  and 
then  a  son  is  born,  he  shall  be  bound  bv  the  descent     Co.  L.  245.  b. 

So,  if  donee  in  tail  discontinues,  and  afterwards  disseises  the  discon- 
tinuee,  and  dies  seised ;  the  heir  of  the  discontinuee  shall  be  bound, 
though  an  infant :  for,  by  the  descent  to  the  heir  of  the  disseisor,  he  was 
ranitted.     Co.  L.  246.  a. 

(D  8.)  Feme  covert 

So,  where  a  feme  covert  is  disseised  bv  A.,  who  dies  seised  during 
the  coverture ;  her  entry  is  not  tolled  after  the  death  of  her  husband. 
Lit.  s.  403. 

So^  if  she  was  an  infant  when  disseised,  i^d  marries ;  though  the  dis« 
seisin  was  before  the  coverture.     Co.  L.  246.  b. 

But,  if  a  woman  (^fuU  age  be  disseised,  and  afterwards  takes  husband; 
a  descent  during  the  coverture  tolls  her  entry :  for  it  was  her  folly  that 
she  did  not  enter  before  marriage,  and  that  she  took  a  husband  who  did 
not  enter.     Co.  L,  246.  a. 

So,  if  a  feme  covert  be  disseised,  and  her  husband  dies^  and  before  a 
descent  she  takes  another  husband.     R.  1  Sal.  241. 

So,  a  descent  during  the  coverture  bars  the  entry  of  the  husband^ 
where  the  wife,  after  his  death,  may  enter.    Lit  s.  40S. 

(D  9.)  None-sane,  &c. 

So,  where  a  man  was  non-sane  at  the  time  of  the  descent,  though  his 
entry  is  tolled,  because  he  cannot  disable  himself^  yet  the  entry  of  his 
heir  is  not  tolled.     Lit  s.  405. 

(D  10.)  Descent  does  not  take  away  a  title  of  entry. 

So,  a  descent  does  not  toll  a  tide  of  entry ;  for  there  is  no  remedy  for 
it  by  action :  as,  if  a  feoffment  be  upon  condition,  and  tlie  condition  is 
broken,  and  afterwards  the  feoffee  dies  seised,  and  there  be  a  descent  to 
hb  heir ;  the  entry  of  the  feoffor  for  the  condition  broken  is  not  tolled, 
lit  s.  391. 

So,  though  there  was  a  descent  before  the  condition  broken.  Co.  L. 
840.  a. 

Though  the  feofiee  was  disseised,  and  the  disseisor  died  seised,  and  the 
land  descended  to  his  heir.    Lit.  s.  39£. 

So,  a  descent  does  not  toll  a  title  to  enter  for  an  alienation  in  mort- 
romn*    Co.  L.  240.  b. 

Or,  causd  matrimonii  preloctdi.    Co.  L.  240.  b. 

Nor,  a  title  to  enter,  upon  consent  to  a  ravisher.    Co.  L.  240.  b. 

So,  a  descent  does  not  toll  the  title  of  a  devisee^  who  claims  by  the  will 
who  died  seised.     Co.  L.  240.  b. 

Soj  if  the  vounger  son  enters  by  abatement  after  the  death  of  his 
Cither,  and  dies  seised ;  the  descent  does  not  toll  the  entry  of  the  elder 
son,  who  claims  by  the  same  title ;  for  it  shall  be  intended  that  the 
younger  claimed  as  heir.     Lit.  s.  396. 

Though  the  younger  son  be  but  of  the  half  blood.     Ca  L.  242.  b. 

So,  if  the  younger  son  enters  by  intrusion.     Co.  L.  243*  a. 

Otherwiae,  if  the  younger  son  enters  upon  the  eldcri  and  disseises  him. 
Lit  s.  397. 

Or, 
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Or,  raters  witbout  colour  of  tide:  as,  if  a  gift  be  to  husband  and 
wife  and  the  heirs  of  their  bodies,  who  have  issue  a  daughter,  and  the 
wife  dies,  and  the  husband  takes  another  wife,  has  issue  several  sons, 
and  the  eldest  son  enters  l^  abatement,  and  dies  seised ;  the  descent 
tolls  the  enti7  of  the  daughter :  for  she  claims  by  a  different  title. 
Co.  L.  242  b. 

So,  if  the  eldest  son  enters  by  abatement,  where  the  land  is  of  the 
nature  of  borough-english.     Co.  L.  243.  a. 

Or,  if  the  younger  son  enters  by  abatement,  where  his  father  had  made  ^ 
a  lease  tor  years :  for  the  possession  of  the  leasee  is  the  possession  of  the 
eldest  son.     Co.  L.  248.  a.^ 

*  If  one  parcener  enters  specially  claiming  the  whole  estate,  it  does  not 
toll  the  entry  of  the  other  parcener.     Lit.  s.  398. 

So,  if  there  be  a  lessee  for  years,  and  the  lessor  be  disseised,  and  the 
disseisor  die  seised ;  the  descent  does  not  toll  the  entry  of  the  lessee, 
though  the  entry  of  the  lessor  be  tolled :  for  the  lessee  had  only  a  term. 
Lit.  s.  411. 
Nor,  the  entry  of  tenant  by  statute,  or  elegit.    Co.  L.  249.  a. 
So,  by  the  st.  82  H.  8.  83.  the  dying  seised  and  descent  of  a  disseisor, 
^not  having  a  right,  shall  not  take  away  the  entry  of  him  that  hath  right, 
unless  the  person  so  dying  seised  was  in  possession  five  years  after  the 
disseisin,  without  entiy  or  claim  of  him  that  hath  right. 
Though  the  disseisin  be  not  with  force.     Co.  L*  238.  a. 
So,  ifa  corporation  sole  be  disseised;  the  entry  of  the  successor  is 
not  taken  away,  if  the  disseisor  was  not  in  possession  five  years  before 
the  dying  seised.     Co.  L.  238.  a. 

So,  if  lessee  for  life  be  disseised,  and  dies,  and  afterwards  .the  dissei- 
sor dies  seised  within  five  years;  the  entry  of  him  in  reversion  or  re- 
mainder is  not  tolled,  though  the  disseisin  be  not  immediate  to  him. 
Co.  L.  238.  a. 

But  this  St.  does  not  ejctend  to  an  abator,  or  intruder.   Co.  J^  238.  a. 
Kor,  to  a  feofiee  of  a  disseisor.     Co.  L.  238.  a. 
So^  if  lessee  for  life  be  disseised  by  A.  who  dies  seised  within  five' 
years,  and  afterwards  the  lessee  dies  without  entry ;  he  in  reversioil  or 
renminder  cannot  enter :  for  he  had  no  right  at  the  time  of  the  descent. 
Semb.  Co.  L.  238.  a. 

[In  the  x»se  of  freehold  of  inheritance,  if  the  heir  at  law,  before  the 
estate  comes  to  him,  confesses  a  judgment,  which  is  properly  docketed, 
and  the  estate  afterwards  descends  upon  him,  the  estate  is  bound  in 
equity.     3  T.  R.  365.] 

[If  the  surrender  of  a  copyhold  be  not  good,  that  is,  if  no  estate  thereby 
isses  in  the  hands  of  the  lord,  the  surrender  will  be  no  estoppel  against 
the  heir ;  as  where  an  heir  apparent  surrenders  in  the  lifetime  of  his 
ancestor,  though  he  survives  him.     3  T.  R.  365«] 

When  a  dw:ent  shall  be  avoided  by  continual  claim,  vide  Claim, 
(A  1,  &c.) 

When  a  descent  irom  a  bastard  e^ne  binds  the  imdier  puisne^  vide 
Bastard,  (F). 

For  more  of  title  Discent,  vide  Assets  (A«-*B).«- Parceners,  (A  ?•)— * 
Remitter,  (A  I,  &c.)~Roy,  (A.  1, 2.) 


DIS- 
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DISCHARGE. 

Vide  Pakliament,  (L46.)  —  Pleader,  (2  G.  IS.  16.  —  3  M  12,  &c.) 

RBI.BA8E. TeMFSj  (G  1 1,  12.) 


DISCLAIMER* 

(A)  ([alien  a  man  map  tahe  it. 

In  a  real  action,  the  tenant  may  disclaim  to  have  any  estate  in  the 
lands  denuinded.  Vide  Abatement,  (F  15.)  —  Droit,  (F}.  —  Vide 
Co.  L.  102. 

(B)  Cbe  effect  or  a  Dt0cIaimer. 

If  the  lord  disclaims,  his  seigniory  is  extinct,  and  the  tenant  shall  hold 
of  the  lord  paramount  by  the  same  services.     Lit.  s.  146. 

If  the  tenant  disclaims,  the  lord  shall  .have  a  writ  of  right  upon  his 
disclaimer  for  recovery  of  the  land.     Vide  Droits  (F). 

(C)  djQfien  a  man  cannot  Dtietclaim. 

But  he  who  cannot  part  with  the  whole  estate  in  the  land,  cannot  dis- 
claim;  as,  tenant  for  life,  or  years. 

Nor,  a  person  seised  solely  in  autre  droit :  as,  an  husband  seised  in 
right  of  his  wife. 

Or,  an  abbot,  bishop,  dean,  archdeacon,  prebendary,  &c.  seised 
in  right  of  his  convent,  church,  &c.  Vide  Lit*  s.  146.  Co.  L.  102.  b. 
103.  a. 

Vide  Abatement,  (F  15.)— Droit,  (F). 


DISCONTINUANCE. 

(A)  Discontinuance,  bp  tnDom  it  map  tie  made. 

(A  1.)  By  a  coiporation  sole.  p.  429. 

(A  2.)  How  relieved,  p.  430. 

(A  3.)  By  an  husband  seised  in  right  of  his  wife. 

p.  430. 
(A  4.)  By  tenant  in  tail. — Alienation  of  what  tenant 

makes  a  discontinuance,  p.  431. 
(A  5.)  Of  what  not^  by  st.  11  H.  7-  20.— What  estate 

shall  be  within  the  statute,  p.  431. 
(A  6.)  What  not.  p.  432. 
(A  7.)  What  alienation  shall  be  within  the  statute. 

p.433. 
(A  8.)  Who  shall  take  advantage,  p.  fS4. 

(B)  mfiat 


JBjf  whom  it  may  be  made^  429 

<B)  lEnntat  alf enatton  malie^  a  Discontinuance,  p.  435. 

(C)  (DQbat  not. 

(C  1.)  If  the  estate  b^  not  devested. — As  by  a  release, 

&c.  without  warranty,  p.  436. 
(C  2.)  Or,  if  the  warranty  does  not  descend  upon  the 

issue  in  tail.  p.  436. 
(C  3.)  By  a  conveyance  of  that  which  lies  in  grant. 

p.  436. 
(C  4.)  By  a  conveyance  which  has  not  livery,  p.  437. ' 
(C  5.)  To  him  in  reversion  or  remainder,  or  with  him, 

p«  438. 
(C  6.)  If  the  discontinuor  be  an  infant,  p.  438. 
(C  7.)  Or,  was  never  seised  by  force  of  the  entail. 

p.  4S8. 
(C  8.)  If  the  discontinuance  was  not  executed  in  his 

lifetime,  p.  439* 
(C  9.)  If  his  act  was  lawful,  p.  440. 

(D)  cge  efecttf  of  a  Discontinuance,  p;  440. 
(£)  mUn  It  0f)aII  tie  HetermineH.  p.  441: 

(A)  Dtecontf nuance,  iig  toliom  it  mas  ^t  matie, 

(A  1.)  By  a  corporation  sole. 

As  to  discontinuance  in  pleading,  and  process^  vide  Amendments 
(I).— Courts,  (P  11.)— Pleader,  (V  1.— W  1.) 

A  discontinuance  of  an  estate  in  lands  and  tenements  is,  when  by  the 
alienation  of  tenant  in  tail,  or  any  seised  in  autre  droit,  the  issue,  heir, 
successor,  or  reversioner  cannot  enter,  but  shall  be  put  to  his  action. 
Co.  L.  325. 

As,  by  the  common  law,  if  a  corporation  sole,  seised  in  autre  droits 
had  aliened  without  the  assent  of  the  convent  or  chapter;  this  was  a 
discontinuance>  and  his  successor  could  not  enter  without  action.  Co. 
L.  325*  b. 

As,  if  an  abbot,  &c.  seised  in  right  of  his  house,  bad  aliened  in  fee,  ii| 
tail,  or  for  life,  without  tke  assent  of  the  convent :  his  successor  could 
not  enter  without  a  writ  of  entry  sine  assensu  capituli.     Lit.  s.  593. 

Or,  a  bishop,  without  the  assent  of  the  dean  and  chapter.  Co.  L- 
335.  b.     Lit.  8.  651. 

Or^  a  dean,  who  is  sole  seised  of  land  in  right  of  his  deaneiy.  Lit 
i.  652. 

Or,  a  master  of  an  hospital^  sole  seised  in  right  of  his  house^  if  hje 
aliens  without  the  assent  of  his  brethren.    Lit.  s.  657* 

But  if  an  abbot,  bishop,  &c.  had  aliened  by  the  common  law.  with  the 
asseiit  of  the  convent^  dean  and  chapter,  &c*  it  wa»  not  a  di$contiquaQce# 
Co.L.  325.1?. 

So, 
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SOf  if  a  corporation  «ggreg»te^  as  dean  and  chapter,  mayor  and  eoai- 
monfllly,  master  and  fellows,  &c.  had  alienedt  it  was  not  a  discontinuance : 
for  the  alienation  by  the  whole  corporation  was  lawful;  by  the  head  only 
was  a  disseism.     Co.  L.  S25.  b.     Lit  s.  652.  654.  656. 

So»  since  sc.  1  £1.  19.  if  a  bishop  makes  a  lease  not  warranted  by  the 
statute ;  it  is  not  a  discontinuance :  for  the  lease  is  void.  1  Rol.  683. 
1.  SO. 

So,  if  a  parson  had  aliened,  &c.  without  the  assent  of  the  patron  and 
ordinary ;  his  successor  might  have  entered.    Lit.  s.  648. 

Or,  a  vicar.    Lit  s.  644. 

So,  9  release,  or  confirmation,  with  warranty,  by  an  abbot,  bbhop, 
&c.  did  not  make  a  discontinuance :  for  his  warrau^  expired  by  his 
death,  privation,  &c.    Lit.  s.  604. 

Nor,  a  grant  of  a  reversion,  rent  common,  or  thing  which  lies  in 
grant     Lit.  s.  627,  628. 

But  now,  by  thest  I  £1.  19.  13  £1.  10.  and  1  J.  8.  bishops  and  all 
other  ecclesiastical  persons  are  disabled  to  alien  or  discontinue  any  of 
their  ecclesiastical  livings.     Co.  L.  825.  b. 

(A  2.)  How  relieved. 

The  remedy  for  the  successor  upon  a  discontinuance^  shall  be  by  a 
writ  of  entry  sine  assensu  capituli.     F.  N.  B.  194.  L 
And  it  lies  in  tbejp^,  oix,  and  post.     F.  N.  B.  194» 

(A  3.)    By  an  husband  seised  in  right  oi  bis  mfe. 

So,  by  the  common  law,  if  an  husband  seised  in  right  of  his  wife 
had  aliened  in  fee,  tail,  or  for  life ;  this  made  a  discondauanoe  to  the 
wife  and  her  heirs,  who  could  not  enter  after  the  death  of  her  husband, 
but  were  put  to  their  action,  by  a  writ  of  cut,  in  vUA^  or  sur  cui  in  tsitd. 
Lit  s.  594. 

Say  if  husband  and  wife  had  joined  in  a  lease  for  life,  by  deed,  ren- 
dering rent.     Co.  L.  383.  a. 

Sp^  if  husband  and  wife  were  jointly  seised  in  fee,  or  in  tail,  and  the 
husband  alone  had  made  a  feofihient ;  it  was  a  discontinuance  to  the  heir 
of  the  wife.     R.  8  Co.  71.  b.     1  RoL  684. 1. 10. 

But  a  release  by  an  husband,  with  warranty,  to  a  disseisor  of  land,  of 
which  hewaa  seised  in  right  of  his  wife,  was  not  a  discondmiaiice :  for 
die  warranty  does  not  descend  irpon  the  wife,  unless  where  she  is  heir 
to  her  htlsband.    Lit  s.  605. 

Nor,  a  bargain  and  sale  by  deed  indented  and  inroUed.  Per  Brown, 
Mo.  28. 

So,  if  a  woflmn  tenant  in  tail  takes  husband,  who  aliens  in  fee^  it  i$ 
not  a  discondnuance^  for  he  was  not  seised  of  the  etftate*tail.  Semb. 
1  Rol.  634.  L  15. 

And  now,  by  the  st.  32  H.  8.  28.  a  feoffinent  or  other  act  of  the  hu$^ 
baad,  of  the  inheritance  or  freehold  of  his  wife,  shall  be  no  discontinu- 
ance^ nor  prmudice  the  entry  of  the  wife,  her  heirs,  or  any  claimii^ 
after  ha- dSeath.    Vide  Baron  aiid  Feme,  (K). 

Yet,  it  shall  be  a  discontinuance  till  avoided  by  the  entry  of  the  wife ; 
and  if  the  wife  before  entry  levies  a  fitte^tbat  aflhrms  the  estate  of  th^ 
feeSd^    R*  per  three  J.  2  RoL  S12« 

(A  4.)  By 
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(A  4.)  By  tenant  in  tail.  —  Alienation  of  what  tenant  makes  a 

discontinuance. 

S09  nowy  if  tenant  in  tail,  by  feofiinent,  &c.  aliens  in  fee,  in  tail,  or 
for  the  life  of  another^  and  dies;  his  issue,  or,  if  he  dies  widiout  issue, 
he  in  reversion  or  remainder  cannot  enter,  but  is  put  to  Yiv&formedon* 
Lit.  s.  595,  6,  7. 

So,  if  husband  and  wife  seised  to  them  and  the  heirs  of  their  two 
bodies,  and  the  husband  alone  makes  a  feoffinent,  &c.  and  dies  after  his 
wife :  for  the  issue  claims  as  heir  of  both  bodies.  Co.  L.  326.  b.  Vide 
Baron  and  Feme,  (I  2.) 

If  tenant  in  tail  leases  for  years,  and  afterwards  makes  a  feoffment,  and 
letter  of  attorney  to  make  livery,  who  ousts  the  lessee,  and  makes  livery; 
it  will  be  a  discontinuance.  R.  Mo.  91.  281.  1  Rol.  634f.  1.  35.  Vkle 
post,  (B). 

So,  if  tenant  in  tail,  remainder  to  himself  in  fee,  makes  a  feofiment ; 
it  shall  be  a  discontinuan.ee,  though  die  fee  was  in  him.  1  Rol.  633. 1. 7. 
Cro.  Car.  405,  6- 

So,  if  tenant  in  tail  of  lands  held  in  capite  by  devise,  biefore^iW^ 
seisin  sued,  makes  a  feofiment;  it  shall  be  a  discontinuance  of  two  parts 
which  pass  by  the  devise :  for  the  feofiment  was  good  for  them.  R. 
2  And.  210. 

If  tenant  in  tail  makes  a  lease  for  life  not  warranted  Ly  the  st.  32 
H.  8. 28.  it  will  be  a  discontinuance.     1  Rol.  633. 1.  35. 

So,  if  a  gift  be  to  husband  and  wife  and  the  heirs  of  the  body  of  the 
husband,  who  makes  a  feoffment;  it  will  be  a  discontinuance ;  for  he 
was  seised  of  the  tail.     1  Rol.  634.  L  20.     Lut.  732. 

Or,  if  the  husband  and  wife  join  in  a  feofiment  or  fine.  1  Rol.  634. 
1.  25. 

But  a  fine,  or  feoffinent  by  tenant  for  life  to  another  in  fee,  does  not 
auike  a  discontinuance ;  but  is  a  forfeiture. 

So^  if  there  be  tenant  for  life,  remainder  to  A.  in  tail,  who  diseises 
the  tenant  for  life,  and  afterwards  makes  a  feoffment ;  it  is  not  a  dis* 
continuance :  for  he  was  not  seised  of  the  tail.  I  Rol.  634. 1. 30.  Vide 
post,  (C  3.) 

(A  5.)  Of  what  not,  by  st  11  H.  7.  20*— What  estate  shall 

be  within  the  statute. 

But  now,  by  thest.  1 1  H.  7*  20.  if  any  woman,  who  hath  an  estate  m 
dower,  for  life,  or  in  tidl,  jointly  with  her  husband,  or  to  herself  only,' 
or  to  her  use^  in  hmds,  &c  of  the  inheritance  or  {nirchase  of  her 
husband,  or  giTen  to  them  in  tail,  or  for  life,  by  any  ancestor  of  the 
husband,  or  any  seised  to  the  use  of  htm  or  his  ancestor,  shall  sole, 
or  with  an  after-taken  husband,  discontmue,  alien,  &c.  such  discon-' 
ttnuance,  &c.  shall  beroid. 

And  if  the  woman  at  the  time  of  such  disot>ntinnance4)e  sole,  she  shall  * 
b^barred  of  all  bterest,  &c. ;  and  he,  to  whom  the  tide  belongs  after  her 
decease,  shall  immediately  enter  and  enjoy. 

If  such  afi«r*takeD  husband  and  wife  join  in  a  discontiniiance^  &c. 
he^  to  whom  the  tide  belongs  after  the  decease,  may^tterand  enjoy 
daring  the  life  of  husband;  hot  afterwards  the  woman  majr  fe-eoler,  &e. 

And  every  estate  made  for  a  jointure  of  a  wife  is  «itlun  tUs  statute. 
Semb.  Dy.  148. 

If 
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If  it  be  to  a  wife  for  life,  or  In  tail. 

Whether  it  be  in  use  or  possession.     Dy.  l^^?*  b.     Mo.  28. 

So,  if  there  be  an  estate  to  a  wife  of  the  purchase  or  gift  of  the  hus^ 
band  or  his  ancestor,  it  shall  be  within  the  st.  1 1  H.  ?•  though  it  be  not 
a  jointure  strictly  within  the  stat.  27  H.  8. ;  as,  if  husband  and  wife  hold 
by  copy  in  fee,  and  the  husband  purchases  the  freehold  of  the  copyhold 
to  him  and  his  wife  in  tail.     R.  Cro.  EI.  24. 

Though  the  gift  was  by  the  ancestor  of  the  husband,  to  them  in  tail^ 
before  the  marriage;  upon  which  they  married.     Semb.  2  Cro.  175. 

So,  if  an  ancestor  of  the  husband  enfeofis  A.  upon  condition  that  he 
shall  give  back  to  the  husband  and  wife  in  tail ;  which  is  done  accord- 
ingly.    Mo.  93. 

So,  if  the  husband  himself  enfeoffs  A.  upon  the  same  condition.  R, 
SCo.50.b.     Cro.  El.  514. 

Though  the  estate  made  by  the  feoffee  does  not  pursue  all  the  circum* 
stances  of  the  condition.     Cro.  Ei.  514. 

So,  if  an  ancestor  of  the  husband  makes  an  estate  to.  A.  for  SO  years, 
and  afterwards  to  himself  for  life,  and  afterwards  to  the  husband  and 
wife  in  tail.     R.  Dy.  148. 

Or,  to  A.  for  30  years,  and  afterwards  to  three  others  for  their  lives, 
and  then  to  the  husband  and  wife.     Dy.  148.     Bend.  40. 

So,  if  an  husband  purchases  land,  which  is  conveyed  to  him  and  his 
wife,  &c.  though  he  pays  for  the  purchase  out  of  the  portion  of  his  wife* 

Mo.  250.  ... 

If  a  man  and  woman^  joint  tenants,  intermarry,  and  afterwards  con- 
vey their  land  to  themselves  in  tail,  &c.  it  shall  be  within  the  statute  for 
the  husband's  moiety.     Mo.  715.  28,  9. 

So,  an  estate  to  a  wife,  by  an  husband  or  his  ancestor,  sImiU  be  within 
the  statute,  though  it  does  not  appear  by  the  deed  itself  to  be  given  in 
consideration  of  marriage ;  for  it  may  be  averred,  and  found  by  the  jury. 
R.Dy.  148.     Bend*  40. 

So,  though  the  deed  be  in  consideration  of  marriage,  and  of  so  much 
money.     R.  Mo.  93.     R.  2  Cro.  474. 

So,  thoush  the  deed  be  in  consideration  of  money,  and  no  mention  of 
marriage ;  for  it  may  be  averred  to  be  as  well  for  the  one  as  for  the 
other,  for  they  are  not  inconsistent.     R.  Dy.  147,  8.  ^ 

So,  if  an  husband  conveys  to  A.  and  afterwards  there  is  a  recovery 
against  A.  and  a  settlement  to  husband  and  wife  in  tail,  &c. ;  it  shall  be 
within  the  statute,  for  the  whole  makes  but  one  conveyance.  Mo.  718. 
.  So,  if  an  husband  settles  land  to  the  wife  for  life,  &c.  and  afterwards 
the  husband  and  wife  levy  a  fine,  make  a  mortgage,  and  limit  the  re- 
mainder to  the  heirs  of  the  body  of  the  wife;  it  shall  be  within  the 
St*  11  H.  7-  though  by  a  subsequent  conveyance.    Semb.  2  Ver.  489. 

So,  if  a  trust  or  equity  of  redemption  be  settled  upon  a  wife  and  the 
heirs  of  her  body,  it  shall  be  within  the  statute*    2  Ver.  489* 

(A  6.)  What  not. 

But  if  land  be  given  to  husband  and  wife  and  their  heirs  in  fee,  and 
the  wife  survives,  an  alienation  by  her  is  not  within  the  st^  1 1  H.  7«  20.  y 
ftir  an  estate  which  may  descend  to  a  collateral  heir,  and  is  not  a  pn^** 
vision  for  the  issues  of  the  marriage,  wa^  not  intended  within  the  statute^ 
Semb.  Dy.  248.  a,    B.  Cro.  El.  524.  Mo.  716* 

So, 
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So)  if  it  be  to  a  wife  in  tail  generali  remainder  to  a  stranger  in  fee. 
R.  1  Leo.  261.     Cro.  El.  2. 

So,  if  the  inheritance  of  the  wife  be  settled  by  fine,  &c.  to  the  use  of 
husband  and  wife  in  tail;  this  is  not  within  the  st.  11  H.  7.  20. 
R.  Bend.  pi.  266.     R.  Cro.  £1.  524.     Co.  L.  366.  a.     R.  PIo.  464. 

Though  the  husband  p^id  the  charge  of  the  setdement.    Dal.  116. 

Thouffh  .it  be  by  fine  sur  grant  et  render.     R.  PIo.  464. 

So,  if  the  estate  be  settled  by  an  anc^tor  of  the  wife^  to  the  use  of 
the  hnsbandand  wife  in  tail,  &c.     Dal.  116. 

Or^  if  he  makes  a  ieofihxent  to  A.  upon  condition  that  he  shall  give 
back  an  estate  to  the  husband  and  wife  in  tail.     Mo.  93. 

Though  A.  be  fatlier  or  ancestor  of  the  husband.     Flo.  464.  b. 

So,  if  a  settlement  by  an  ancestor  of  the  wife  be  in  consideration  of 
marriage,  and  alsp  of  service  done  by  the  husband. 

Or,  in  consideration  of  marriage  and  money  paid  by  the  husband. 
R.  2  Cro.  624.    Jon.  254.     R.  Cro.  Car.  244.     Jon.  13. 

Though  the  money  be  to  the  value  of  the  land ;  for  the  marriage  is 
the  principal  consideration.    R.  2  Cro.  624.    Jon.  254. 

So,  if  husband  and  wife  levy  A  fine  of  land  of  the  wife,  and  the  conusee 
grants  a  rent  to  them  in  tail,  and  the  wife  after  the  death  of  the  husband 
aliens  the  rent.     R.  Cro.  £1. 2. 

So,  if  a  man  and  woman,  joint-tenants,  intermarry,  and  setde  land 
to  themselves  in  tail,  &c.  it  is  not  within  the  statute  for  the  moiety  of 
the  wife  ;  though  the  joint-estate  was  by  the  gift  of  an  ancestor  of  the 
husband.    R.  Mo.  715. 

Soj  if  a  stranger,  for  service  of  the  husband,  conveys  land  to  husband 
and  wife  (who  was  his  cousin)  upon  their  marriage,  in  tail^  &c. 
Dub.  Mo,  683.  But  afterwards  in  the  same  case  )[l.  ace.  for  it  was  a 
recompence  to  the  husband,  and  not  9  purchase  by  him  within  the 
intent  of  the  statute.    Yel.  101.     2  Cro.  174. 

jSo,  if  husband  and  wife  exchange  lands,  it  is  not  a  purchase  of  the 
husband*    Dal.  1 16.      . 

(A  7.)  What  alienation  shall  be  within  the  statute. 

Every  alienation  which  makes  a  discontinuance  will  be  within  the 
St.  ll'H.  7*  20.  belt  by  feoffment,  fine,  or  common  recovery,  though 
husband  and  wife  are  vouchees  or  tenants  in  the  recovery.     Mo.  716. 

By  release  or  confirmation  with  warrantrv.     3  Co.  51.  59.  a. 

So,  by  demise  for  three  lives,  though  it  be  not  with  warrant ;  for 
the  word  warrant  in  the  statute  ought  to  be  referred  to  releases  and 
confirmations.     K.  3  Co.  50.  b.     Cro.  EL  514.     Mo.  455.  , 

So,  if  a  woman  accepts  a  fine  sw'  conusance,  and  thereby  grants  and 
renders  to  A.  for  1000  years.  R.  3  Co.  51.  b.  R.  Mo.  250.  Cro.  El. 
514.    2  Leo.  168.     2  And.  57.     Godb.  6.  -    • 

So,  if  a  woman  entitled  to  dower,  before  assignment^  levies  a  fine, 
&c  of  it.     2  Leo.  168. 

If  a  wife  and  second  husband  convey  to  A.  and  his  heirs,  to  the  use 
of  him  and  his  heirs  for  the  life  of  the  wife  only;  for  the  limitation  for 
the  life  of  the  wife  regards  only  the  use.     Per  three  J,  Cro.  £1.  131  • 

But  by  St.  11  H.  7.  20.  the  said  act  shall  not  extend  to  any  recovery, 
discontinuance,  &c.  where  the  heir^  next  inheritable  to  such  woman,  or 
to  whom  the  inheritance  of  the  same  lands  belongs  next  after  her  deaths 
be  assenting  thereto,  so  as  such  assent  is  of  record  or  enrolled. 

Vol.  III.  F  f  And 
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And  therefore  if  a  wife  and  the  ittiie  in  tail  join  in  a  fine,  &c.  it  shall 
not  be  within  the  statute.     S  Co.  60.  b. 

So,  if  a  woman  tenant  for  life,  and  husband  and  wife  in  right  of  the 
wife  in  remainder  in  tail,  join  in  a  fine.     Dub.  Dv.  89.  b. ' 

SOf  if  the  issue  alien  by  fine,  recovery,  &c.  and  afterwards  the  woman 
releases  with  warranty,  to  the  alienee;  it  shall  not  be  within  the  sta- 
tute :  for  it  is  intended  to  complete  the  act  of  the  issue.     K.  5  Co.  60. 

So,  if  the  woman  aliens  to  the  issue  himself  in  fee.    Tel.  101. 

So^  if  the  husband  himself,  who  made  the  jointure,  and  his  wife, 
join  in  a  fine,  &c.  it  is  not  within  the  statute.  Cont.  Co.  L.  365.  b. 
R.  ace.  2  Cro.  475. 

So,  if  a  woman  leases  for  twenty-one  years,  it  is  not  an  alienation 
within  the  statute,  though  not  warranted  by  the  st»  52  H.  8.  for  it  is  an 
usual  term.    Jon.  60. 

(A  8.)  Who  shall  take  advantage. 

If  a  woman  tenant  in  tail^  by  the^ft  of  her  husband  or  his  ancestor, 
discontinues  contrary  to  thest.  11  H.  V*  20.  his  issue  inheritable  to  the 
entail  shall  take  ^rantaee  of  the  foifeiture  by  this  statute. 

If  a  gift  be  to  husband  and  wife  in  tail,  remainder  to  the  husband  in 
fee,  who  has  issue,  and  dies,  and  the  wife  makes  a  discontinuance^  and 
the  issue  had  granted  his  remainder  in  fee  to  A. ;  yet  die  issue,  and 
not  A.,  shall  enter  for  the  forfeiture.     R.  S  Go.  51.  a.     Mo.  ^55. 

If  the  issue^  who  has  a  remaindier  expectant  in  fee,  aliens  by  fine  to 
A.,  then  A.  shall  enter :  for  by  the  fine,  his  interest  in  the  ^itail  is  barred 
and  extinct.     R.  S  Co.  51.     Cro.  El.  514.    Mo.  ^55. 

If  the  issue  releases  to  a  desseisor  of  the  wife,  to  whom  the  wife  after* 
wards  releases  with  warranty,  (which  makes  a  discontinuance),  though 
the  issue  cannot  enter  agunst  his  release^  yet  his  issue  shall  enter. 
8  Co.  59.  a. 

Yet  when  he  who  had  the  interest  at  the  time  of  the  forfeiture,  is  dis- 
abled to  take  advantage  of  it,  by  fine  or  recovery;  his  issue,  &c«  shall 
never  take  advantage  of  it.     R.  S  Co.  61.  a. 

So,  if  there  be  a  daughter  at  the  time  of  the  forfeiture,  and  a  son  is 
bom  afterwards ;  he  shall  take  advantage  of  the  forfeiture^  though  the 
daughter  had  disabled  herself  by  mie,  recovery^  or  other  act. 
3  Co.  61.  b. 

So,  if  the  daughter  had  joined  with  the  wife  in  the  fine^  &c.  by  wbidk 
she  discontinued.    S  Co.  61b. 

4 

So,  if  the  daughter  enter  for  the  forfeiture,  the  son  afterwards  bom 
shall  enter  upon  her.    SCo.  61.b. 

So,  the  next  in  remainder  or  reversion^  if  thejre  be  no  issue>  shall  take 
advantage  of  the  forfeiture. 

If  a  woman,  tenant  for  life^  joins  with  a  remainder-man  for  Ufe^  iu  a 
feoffinent,  the  subsequent  remainder-man  shall  enter.     1  Leo.  262. 

But  a  fine^  recovery,  feoffinent^  &c.  which  makes  a  discontinuance, 
shall  be  void  only  as  against  him  who  has  the  interest^  &c.  to  enter. 
R.  d  Co.  59.  b.    t).  Hob.  166. 

And  when  he  enters,  he  shall  be  in  paramount  his  former  estate  and 
shall  not  be  in  ward,  diough  within  age.  R.  Dy •  S62.  d  Co.  62.  a.  Yet 
he  shall  take  in  right  of  the  entail^  and  quasi  by  descent*     Hob.  337* 

And  AdSl  have  only  for  the  life  of  the  husband ;  though  husband  and 
wife  discontinue  by  fine.    Dub.  Dy.  362.  a.     Ace.  3  Go.  62.  a. 

So, 
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Scv  if  a  wonntn  with  her  second  kusband' aliens  to  the  issue}  whorby 
fine  oonvqrs  to  B.,  and  after  the  death  of  her  husband  the  woman  enters 
and  avoids  her  alienation,  and  then  discontinues ;  6.  shaU  not  take  ad- 
vantage :  for  a  new  right  did  not  accrue  after  the  fine.  R»  Yel.  101« 
Z  Cro.  17S^ 

(B)  (Mat  alienatton  tnfAtg  a  Wtontitinmtt. 

A  discontinuance  by  tenant  in  tail  may  be  made  by  five  manners  of 
codv^ance;  as,  by  fine,  common  recoveiy,  feoffinenty^  release^  or  confir- 
mation with  warran^.     Ck).  L.  S2S.  a. 

And  therefore,  ii  tenant  in  tail  levies  a  fine  or  suffers  a  common 
recovery  with  a  sinde  voucher ;  this  makes  a  discontinuance  of  the 
estate-tail,  and  puts  him  in  reversion  or  remainder  to  his  action.  Vide 
Co.  L.  325.  a. 

E Whether  it  is  a  fine  widi  proclamations,  or  a  fine  at  common  law 
out  proclamations,  it  puts  the  reversioner  or  remainder-man  to  his 
Jbrmedon.    H.  32  G.  2.    2  B.  M.  704.] 

If  he  sufibrs  a  feigned  recovery  by  default    Co.  L.  356.  a.  361. 

tf  he  lievies  a  fine^  or  recoveiy  in  andent  dettieme.    R.  Lut.  7S 1  • 

So,  if  he  makes  a  feoffment :  for  in  respect  of  the  livery  the  estate  iff 
devested,  aAd  the  whole  fee  passes ;  by  which  the  issue^  and  by  coase- 
qnence  he  in  Teva*8ion  and  remainder  are  put  totbeir  action ^  andcanaot 
enter.    Co:  E.  327.  b.    Dy.  363.  a. 

Thouffh  the  fecdhnent  be  by  parol.     Co.  L.  330.  b. 

So,  if  be  makes  a  lease  to  A.  for  life,  remainder  Uy  B.  in  fee:  fat  the 
^ole  ir  one  estate,  and  passes  by  the  same  livery.    Co.  L.  S33«  b. 

Ots  a  lease  for  years,  remainder  in  fee.    Lit  s.  631  • 

So,  if  he  teases  for  years,  and  afterwards  makes  a  feofflnent  in  fee. 
R.  Mo.  91.  281. 

Or,  levies  a  fine.     Co.  Ln.  332.  b.    Vide  post,  (C  3.) 

If  he  leases  for  life,  and  afterwards  enters  upon  his  lessee,  and  makes  a 
feoffment,  and  the  lessee  re-enters.    Mo.  281. 

So^  if  lessee  for  life  surrenders  to  him,  or  he  recovers  or  wMe^ 
or  enters  for  a  ferieiture,  and  afterwards  makes  a  feofftnent)  &c« 
Co.  L.  3334  b. 

So,  if  tenant  in  tail  makes  a  lease  not  warranted  by  st  32  H.  8.  28. 
for  the  life<^  another;  it  will  be  a  discontinuance.  R.  1  Rol.  633. 
i.  10. 35.    2  RoL  59.  1. 1. 

So,  if  tenant  in  tail  releases  with  warranty^  which  descends  upon  die 
issue;  it  shidLbe  a  disoontinuancc,  for  the  safeguard  of  die  warranty^ 
which  would  be  destroyed  if  the  issue  might  enter.  •  Lit  s.  601.  Co. 
L.  328«  a.  b. 

So^  if  tenant  in  tail  leases  for  life,  and  afterwards  grants  the  reversion 
in  fee  with  warranty^  which  descends  upon  the  issue  with  assets ;  it  shall 
be  a  bar  to  him,  though  his  right  of  entry  was  not  taken  away.  1  SaL  2^B. 
R.  Cro.  Car.  156.    Jon.209. 

So,  if  tenant  in  tail  be  disseised,  and  releases  to  the  disseisDr,  with 
warranty:  for  this  is  tantamount  to  a  feoffinent.     Mo.  256. 

So,  if  tenant  in  tail  makes  a  discontinuance  for  life,.  &c  whereby 
he  has  a  new  leversion,  and  he  afterwards  grants  his  reversion  in  fee, 
which  takes  effect  in  his  life;  it  shall  be  a  dScondnuance  in  fee:  for  it 
is  a  continuance  of  the  first  act^  which  was  with  liveiy.  Co.  L.  333. 
1  Sal.  244. 

Ff2  Whether 
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Whether  it  takes  efiect  by  the  death,  surrender,  or  forfeitare  of  the 
discondnuee  for  life.     Co.  L.  S3S.  b. 

So,  if  he  releases  to  the  discontinuee  for  life,  and  his  heirs :  for  it  ia 
executed  immediately.     C!o^  L.  SS3.  b. 

If  he  gives  to  A.  in  tail,  and  afterwards  releases  to  him  and  his  heirs; 
if  A.  dies  without  issue  in  the  life  of  tenant  in  tail.    Co.  L.  SSS.  K 

If  he  grants  the  reversion  to  the  use  of  another  in  fee,  and  this  takes 
effect  in  his  life.     Co.  L.  SSS.  b. 

Or,  bargains  and  sells  by  deed  indented  and  inrolled.  Co.  L.  833.  b. 

Vide  post,  (C  5.  7) 

(C)  GBljatnpt. 

(C  1.)  If  the  estate  be  not  devested. — As,  by  a  release,  &c. 

without  warranty. 

But  a  conveyance  which  does  not  operate  by  transmutation  of  the 
estate  or, possession,  generally,  does  not  make  a  discontinuance:  for  it 
can  only  be  where  the  estate  is  displaced  and  turned  to  a  right. 
Co.  L.  327.  b. 

And  therefore,  if  tenapt  in  tail  conveys  by  lease  and  release  to  another 
in  fee,  in  tail,  or  for  life,  it  shall  not  be  a  discontinuance :  for  nothing 
passes  but  that  which  tenant  in  tail  may  lawfolly  do,  viz.  for  his  own  life. 
Lit.  s.  606.     Vide  post,  (C  4.) 

So,  if  he  leases  to  another  for  his  own  life,  or  for  years,  and  afterwards 
confirms,  the  estate  of  the  lessee^  for  life,  or  in  tail,  or  fee.  Lit.  607* 
609.  619. 

.  So^  if  tenant  in.  tail  releases  to  his  disseisor,  without  warrant,  all  his 
right     Lit  s.  598.  600. 

(C  2.)  Or,  if  the  warranty  does  not  descend  upon  the  issue 

in  tail. 

So,  a  release,  &c.  with  warranty,  shall  not  be  a  discontinuance,  if  the 
warrant  does.not  descend  upon  the  issue  in  tail :  as,  if  a.  man  has^  a  son 
by  a  first  wife,  and  land  is  given  to  him  and  a  second  wife  and  the  heirs 
of  their  bodies ;  he  is  afterwards  disseised,  and  releases  to  the  disseisor, 
with  warrant ;  this  does  not  make  a  discontinuance ;  for  the  warranty 
shall  descend  to  his  son  by  the  first  ventre.     Lit.  s.  602. 

Or,  if  the  land  be  of  the  nature  of  borough-english,  and  he  has  two 
sons :  for  the  warranty  descends  upon  the  heir  at  the  oanunon  law. 
Lit  s.  603.     Vide  Garranty,  (I  2.)  . 

(C  3.)  By  a  conveyance  of  that  which  lies  in  grant* 

So,  a  grant  of  tenant  in  tail  does  not  make  a  discontinuance :  as,  if  he 
grants  in  fee,  &c.  a  reversion  after  a  lease  for  life,  or  for  years;  for 
nothing  passes  except  for  the  life  of  tepant  in  tail.  Lit.  s.  608. 612. 619. 

Though  the  grant  be  inrolled.     Co.  L.  3S0.  b. 

And  if  the  lessee  attorns.     Co.  L.  3S0.  .b. 

So,  if  tenant  in  tail  grants  all  his  estate.     Lit  s.  61d.  -    -  * 

/  Though  livery  of  seisin  be  made  upon  such  grant    Lit  s.  613. 
*   So,  if  tenant  in  tail  in  remainder  grants  his  estate  in  fee,  &*c^    Lit  s» 
615. 

Or, 
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.  ,  OTf  makesafeoflSnentof  it,  with  the  assent  of  the  tenant  for  life:  for 
his  assent  is  not  a  surrender.     R.  Carth.  110*. 

So»  if  he  disseises  tenant  for  life^  and  afterwards  makes  a  feofiment  in 
fee :  for  he  was  not  seised  in  tail.     1  Rol.  634.  L  SO. 

So,  if  tenant  in  tail  of  any  thing  which  lies  solely  in  grant,  makes  a 
grant  of  it  in  fee,  &c.  it  shiul  not  be  a  discontinuance :  as,  if  he  grants 
a  rent,  common,  advowson,  &c.    .Lit.  s.  616,  617. 

Soj  if  tenant  in  tail  of  a  reversion,  remainder,  rent,  common,  or  other 
thing  which  lies  in  grant,  levies  a  fine  of  it  in  the  kind's  court,  it  does 
not  make  a  discontinuance :  for  nothing  passes  but  for  his  own  life.  Lit. 
S.618.     R.  2  And.  110. 

If  the  reversion  be  after  a  lease  for  hb  own  life.     Co.  L.  332.  b. 

But  if  it  be  after  a  lease  Im^  him  for  years,  it  will  be  a  dlMontinuance : 
for  then  the  freehold  pa^ssed  by  the  fine,  and  all  the  estates  are  displaced. 
Co.  L.  332.  b.    Vide  ante,  (B). 

So,  if  tenant  in  tail  grants  a  thing,  which  lies  in  grant  only>  with  war. 
ranty  which  descends  upon  the  issue;  it  shall  not  oe  a  discontinuance. 
Co.  L.  332.  b. 

Though  he  leaves  assets  in  fee.     Co.  L.  332.  b. 

So^  if  tenant  in  tail  of  a  rent  disseises  the  terre-tenant,  and  makes  a 
feofiment  with  warranty :  it  shall  not  be  a  discontinuance^  of  the  rent, 
though  the  warrant  extends  to  it.    Co.  L.  332.  b. 

But  a  grant  of  a  reversion  by  tenant  in  tail,  after  a  former  discontinu- 
ance forme,  &c.  if  it  takes  eroct  in  his  life^  enlarges  and  continues  the 
first  discontinuance.     Co.  L.  333.    Vide  ante,  (d). 

(C  4.)  By  a  conveyance  which  has  not  livery. 

So,  a  conveyance  of  lands  and  tenements  which  operates  by  the  e|Le- 
cudon  of  the  deed,  without  other  ceremony,  shall  not  be  a  dbcontind- 
anoe:  as,  if  tenant  in  tail  exchanges  land:  for  it  passes  by  the  deed, 
vrithout  livery.     Co.  L.  332.  b. 

So,  if  a  man  tenant  in  tail  devises  his  land  by  his  will,  it  does  not 
make  a  discontinuance :  for  it  does  not  take  effect  in  his  life  time.  Lit. 
s.  624. 

If  he  conveys  by  lease  and  release  withoiit  warrantjr..  Vide  ante^ 
(Cl.) 

Or,  by  bargain  and  sale  enrolled.  Adm.  1  Andis  1.13.  R.  SLeo.  16* 

So,,  if  tenant  in  tail  covenants  to  stand  sdsed  to  the  use  of  another  in 
fee.     I  Leo*  1 10. 

So,  iftenant  in  tail  in  remainder,  or  such  a  person  as  could  not  make 
a  discontinuance  by  feoffinent,  releases  to  a  disseised,  with  warran^.  R. 
Mo.  256.     . 

Or,  levies  a  fine,  and  dies  without  issue  in  the  life  of  tenant  for  life. 
'  R.  2  And.  110.    R.  Latch,  QS. 

So,  if  the  king  tenant  in  tail  grpnts  Tands  by  his  letters  patent;  it  does 
not  make  a  discontinuance.     Co.  L.  332.  b. 

If  a  copyholder  tenant  in  tail  surrenders  in  foe,  8tc.  it  does  not  make 
a  discontinuance.     1  Rol.  632. 1. 25.    Vide  Copyhold,  (£). 

So^  if  an  husband  seised  in  ri^t  of  his  wife,  of  a  copyhold,  siorren- 
ders  in  fee.    R.  4  Co.  23.  a.     I  RoL  632. 1.  85.    Vide  Copyhold,  {^). 

[A  discontinuance  is  not  affected  by  a  secret  feo£Snent  under  a  nakol 
possession.    Cowp.  689.1  , 

;     /  -  FfS  [Tlie 
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[The  gnuMee  Ins  a  base  fee,  tletenniiiable  on  llie  deadi  of  a  tenant 
in  tail.    8  Burr.  1703.    7  T,  R.  276.] 

(C  5.)  To  him  in  reversion  or  remaiixter,  or  miiii  him« 

So,  if  tenant  in  tail  conveys  to  liim,  Who  has  the  immediate  remain- 
der or  reversion  dependent  upon  the  estate-tail ;  it  does  not  make  a 
discontinuance.     Lit.  s.  625,  626.     1  Rol.  633. 1.  45. 

So,  if  tenant  for  llfe^  and  he  in  the  remainder  in  taiL  join  an  a  fine ;  it 
fball  not  be  a  discontinuance :  for  each  gives  that  which  he  lawfully  may. 
R.  1  Co.  76.     R.  Cro.  El.  827.     Mo.  634.     Ow.  130^ 

So,  if  a  reversion  or  remainder  be  in  the  kin^  and  tenant  in  tail  makes 
a  feoffment,  &c.  it  shall  not  be  a  discontinuance :  for  the  reversion  in 
die  kin|^  cannot  be  divested ;  and  without  divesting  all  estates,  there  can 
be  no  mscontinuance.    Ck).  L.  335.  a. 

So»  if  there  be  tenant  for  life,  remainder  to  his  wife  for  ^fe^  remainder 
to  the  heirs  of  their  bodies,  remainder  to  A.  in  fee,  and  husband  and 
wife  levy  a  fine  to  B.  in  fee ;  this  is  not  a  discontinuance  to  the  eslateof 
A.,  which  was  not  divested  by  the  fine :  for  the  estate  tail  was  not  exe- 
cuted in  the  tenant  for  life.     fl.  per  three  J.     1  Lev.  37* 

So,  if  there  be  tenant  for  life^  remainder  to  B.  in  tail,  and  they  make 
a  lease  for  three  lives;  for  it  Is  the  lease  of  the  tenant  for  life^  and  the 
confirmation  of  B.    R.  Cro.  £1.  56* 

TenaQt  for  life,  remainder  to  the  heir  of  Bl  in  tail,  remainder  tp  C. 
in  tail ;  If  the  tenant  for  life  and  C.  in  the  life  of  B.  levy  a  fine,  it  will  not 
be  a  discontinuance :  for  by  fine  or  feofiment  before  the  contingency^ 
the  contiitg^snt  remainder  is  pievented.    S  Sand.  386. 

But  if  tenant  in  tail  conveys  to  him  in  reversion  and  a  stranger,  it 
dtaU  be  a  discontinuance  of  uie  whole.  Co.  £#•  335.  a. '— If 'he  who  is 
Ae  stranffer  survives,  odierwise  not.    Cro.  Car.  406. 

Or,  to  aim  in  reverskm,  when  diere  is  a  mesne  remainder  in  tdl,  <»r 
for  life.     Co.  L.  335.  a.     1  Rot  634. 1.  2. 

So,  if  tentoit  in  tail,  remainder  to  B.  in  tail,  remmnder  to  C.  in  tail, 
&c.  joins  with  C.  in  a  feoffinent  and  fine;  it  win  be  a  discontinuance: 
for  there  is  a  mesne  remainder  in  B.  R*  Cro.  Car.  321*  Jon.  324. 
1  Rol.  632.  L  50. 

So,  if  tenant  in  tail  and  he  in  reversion  join  in  a  lease  not  warranted 
by  et*  32  H.  8.  28.  it  shall  be  a  discontinuance,  thood^  the  tenant 
in  tail  dies  idtfiout  issue  before  the  lease  determines.  R.  per.  diree 
J.  Croke  ctmt.  Cro.  Car.  387.  405.  1  Rol.  633.  I  10  Jon;  359. 
Hut.  126. 

(C  6.)  If  the  discontinuor  be  an  infant. 

So,  if  tenant  in  tail  within  age  makes  a  feoffment,  &c.  it  shall  not  be 
a  discontinuance ;  for  he  may  avoid  it  by  his  entry ;  and  that  wliich  lie 
himself  shall  avoid  shall  not  hurt  others ;  and  therefore,  if  he  dies^  the 
issue  in  tail-ni^y  leater*    lit.  s.  6SS«  635. 

So,  if  joint-tenants  within  age  x^ake  afeoffinent  the  survivor  shall 
^ter  into  the  whole.    Lit  s.  634. 

^C  7.)  Or  was  never  seised  by  force  of  the  entaiL 

So,  there  shall  not  be  a  discontinuance  by  him  who  was  nev^  seised 
by  force  of  the  entail :  as,  if  the  grtmdfather '  be  disseised  by  the  fiither, 

who 
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who  makes  ft  feoffment,  and  dies ;  the  feoffment  never  shall  be  a  discon- 
Imuance,  because  the  feoffor  was  not  seised  of  the  entail.     Lit.  s.  637* 

Though  the  father  survives  the  grandfather;  for  though  he  himself 
cannot  enter  against  his  own  feoffment^  his  issue  may.     Co.  L.  339.  a. 

So^  if  tenant  in  tail  discontinues  for  life>  and  dies,  his  issue  grants  the 
reversion  in  fee,  which  takes  effect  in  his  ufetime;  this  shall  not  be  a 
discontinuance ;  for  he  was  not  before  seised  by  force  of  the  entail.  Lit. 
s.  658. 

Though  the  grant  of  the  reversion  was  with  warrantv.   Co.  L.  339.  b. 

So,  if  the  issue  inheritable  to  an  entail  makes  a  feomnent  in  the  li^  of 
his  ancestor,  it  shall  not  be  a  discontinuance.     Lit.  s.  640,  641. 

If  he  in  remainder  in  tail  after  an  estate  for  life,  disseises  the  tenant  for 
life,  and  makes  a  feoffment ;  Lit.  s.  658.  for  though  the  remainder  was 
vested  in  him,  yet  he  was  not  seised  in  tul.  Co.  L.  347*  b.  [Vide 
Cowp.  702.] 

If  tenant  for  life,  remainder  to  6.  in  tall,  join  in  a  fine  to  C.  in  fee. 
R.Cro.  El.  827, 8.  .     '  .        .      , 

if  a  woman,  tenant  ibr  life,  intermames  with  him  in  remainder  in 
tail,  and  husband  and  wife  join  in  a  fine.      R.  Mo.  634.     Cro.  EL  827* 

So,  if  the  eldest  son  inheritable  bv  the  entail  enfeoffi  A.,  agiunst 
whom  a  recovery  is  had,  in  which  the  teoffor  was  vouched,  and  then 
dies,  in  the  life  of  tenant  in  tail,  without  issue;  it  shall  not  be  a  discon- 
tinuance to  the  younger  son.     R.  1  And.  44. 

But  there  is  no  need  that  the  person  be  seised  by  force  of  the  entail  at 
the  time  of  the  discontinuance,  u  he  ever  was  seised  by  force  of  it  Co^ 
El.  339. 

So,  a  feoffinent  with  warrantv  by  issue  inheritable  to  the  entail,  thoimh 
he  was  never  seised  of  it,  may  have  the  effect  <h  a  discontinuance*  Go. 
JU.  399*  a. 

So,  a  -fine  bv  him  in  remainder  in  tail  after  a  term  for  years,  during 
the  term,  shall  be  a  discontinuance,  though  he  is  not  tenant  in  tail  in 
possession.     Per  Coke,  1  Rol.  188. 

So^  if  there  be  tenant  in  tail  after  an  estate  to  A.  for  life,  and  A. 
makes  a  feoffment  to  the  use  of  himself  for  life,  remainder  to  the  tenant 
in  tail  in.fee^  and  afterwards  A.  and  the  tenant  in  tail  enter^  and  make 
lively  to  B.,  it  will  be  a  discontinuance :  for  by  the  entrv  of  the  tenant 
in  ts^y  (which  shall  be  adjudged  an  entry  for  the  for&iture,)  he  was 
seised  in  tail,  and  then  a  feofBnentby  him  and  A.  to  B.  made  a  discon- 
tinuance.   Per  two  J.  Clench,  cont.  1  Leo.  127*  Cro.  El.  185. 

So,  if  an  estate  be  given  to  husband  and  wife  and  the  heirs  of  the 
body  of  the  husband,  and  they  join  in  a  feoffment  and  fine ;  it  will  be  a 
discontinuance ;  though  the  wife  had  a  joint  estate  for  life  with  the  hus^ 
band,  and  therrfore  he  had  not  an  absolute  seisin  of  the  estate  tail.  R. 
per  tfuree  J.  Jones  cont.  Cro.  Car.  321.    Jon.  323.    1  RoL  632. 1. 47* 

[Actual  seisin  by  force  of  the  entail  is  essential  to  discontinuance. 
1  H.  B.  269.    2  Burr.  1065.] 

(C  8.)  If  the  discontinuance  was  not  executed  in  his  lifetime* 

So,  if  the  act,  by  which  the  discontinuance  is  made,  does  not  take 
effect  in  the  life  of  the  tenant  in  tail,  there  shall  be  no  discontinuanoe. 

As,  if  a  fine  be  levied  by  which  the  tenant  hi  tail  grants  and  renders 
his  land  to  B.  in  fee ;  it  shall  not  be  a  discontinuance  if  the  tenant  in  tail 
dies  before  execution.    Co.  L.  333.  b.     1  Rol.  682. 1.  45. 

F  f  4  So, 
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Sqj  if  tenant  in  tail  discontinues  for  life  or  in  tailj  and  afterwards 
crants  the  reversion  in  fee ;  the  grant  does  not  make  or  enlarge  the  former 
aiscontinuance,  if  it  does  not  take  effect  in  his  lifetime.  Lit.  s.  622. 

Thouj^h  the  grant  be  with  warranty.     Co.  L.  3SS.  b. 

So,  if  he  discontinues  for  life  by  fine  with  warran^^  and  afterwards 
levies  another  fine  with  warranty  to  himself  and  his  heirs ;  the  last  fine 
did  not  make  another  discontinuance :  for  the  use  being  to  himself^  the 
warranty  was  extinct.     R.  1  Sal.  244. 

So,  if  the  last  fine  was  to  A.  and  his  heirs,  it  would  not  be  a  discon- 
tinuance, if  the  first  discontinuee  for  life  did  not  die  before  the  tenant  in 
tail.     R.  1  Sal.  244. 

If  A.,  tenant  in.  tail,  enfeoffs  B.^  who  re-enfeofis  A.,  C,  and  D.,  to 
the  use  of  A.  for  life,  remainder  to  his  son  in  fee,  and  a  recovery  is  had 
against  A.  who  dies,  and  C.  and  D.  enter;  the  discontinuance  ceases 
with  the  life  of  A.     R.  1  And.  44. 

So,  if  the  grantee  of  a  reversion  grants  it  to  B.,  and  then  the  discon- 
tinuee for  life  dies  in  the  lifetime  of  the  tenant  in  tail,  and  B.  enters ;  it 
shall  not  be  a  discontinuance,  because  B.  does  not  take  by  the  grant  of 
tenant  in  tail  himself.     Co.  L.  33d.  b. 

Or,  if  the  crantee  dies  without  heir,  by  which  the  reversion  escheats, 
and  theii  the  discontinuee  for  life  dies,  and  the  lord  enters.     Lit.  s.  642. 

So,  if  it  be  not  executed  by  lawful  means ;  as,  if  tenant  in  tail  disseises 
a  discontinuee  for  life^  and  makes  a  feoffinent,  and  then  the  discontinuee 
dies,  in  his  lifetime;  the  feoffment  shall  not  be  a  discontinuance. 
Co.  L:  333.  b. 

(C  9.)  If  his  act  was  lawful. 

So,  a  common  recovery  by  tenant  in  tail,  as  vouchee,  is  not  a  disr 
continuance,  but  a  bar  to  the  entail,  and  all  remainders  and  the  rever- 
sion.   Vide  Estates,  (B  27,  &c.) 

So,  a  fine  by  tenant  in  tail  is  a  bar  to  his  issue,  and  a  discontinuance 
only  to  those  in  remainder  or  reversion.     Vide  Estates,  (B  25.) 

So  now,  by  the  st  32  H.  8.  28.  a  lease  for  three  lives  pursuant  to  the 
same  statute  does  not  make  a  discontinuance.  Co.  L.  333.  a.  Per  two 
J.  1  Leo.  299.     R.  Cro.  El.  602.     Sav.  77.     Per  three  J.  4  Leo.  191. 

So,  if  tenant  in  tail  leases  for  100  years  or  more;  it  does  not  nudce  a 
discontinuance :  for  the  lease  determines  by  his  deadi.     Lit.  s.  622.^ 

So,  partition  made  by  parceners  in  tail  does  not  make  a  discontinu- 
ance.    Lit.  s.  602. 

So,  if  tenant  for  life  or  for  years  makes  a  feofiment,  &c.  it  shall  not  be 
a  discontinuance,  but  a  disseisin.  (Qu.  Forfeiture?) 

Yet  a  recovery  against  tenant  for  life,  by  ddault,  upon  a  false  tide, 
makes  a  discontinuance  to  the  reversion  or  remainder.   Lit.  s.  674. 688. 

(D)  Ct)e  ef  ectiBt  of  a  Dtieccontinuance. 

Eveiy  discontinuance  divests  the  estate-tail,  and  all  remainders,,  and 
the  reversion  depending  upon  it.     Co.  L.  327.  b. 

But  iTlFusband  and  wife  join  in  a  lease  for  life  of  the  land  of  the  wifi^ 
rendering  rent,  Uie  reversion  was  not  out  of  the  wife.     Co.L.  333.  a. 

So,  by  a  discoixtinuance  for  life  or  in  tail,  the  tenant  in  tail  gains  a 
new  and  tortious  reversion  in  tee  to  himself ;  for  being  divested  out  of 

the 
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the  donor,  kc.  and  not  granted  to  the  discontinuee,  it  remains  in  the 
discontinuor.     Lit.  s.  620. 

And  this  reversion  descends  to  the  heir  general^  not  to  the  heir  in  tail* 
Lit  s.  623. 

Bnt  if  the  discontinuance  determines  in  the  life  of  the  tenant  in  tail ; 
the  tortious  reversion  vanishes^  and  he  shall  be  tenant  in. tail  as  before. 
Co.  L«  33S*  a* 

[Tenant  iii  tail^  by  sufFerinfi;  a  recovery*  takes  the  fee  either  by  pur- 
chase or  descent,  as  he  took  Ae  estate  tall.    5  T.  R.  104. 107-  n.] 

[And  by  a  fine  a  base  fee  is  created,  which  merges  in  the  other  fe^ 
and  so  lets  in  the  ancestor's  incumbrances.    5  T.  R.  104.] 

(£)  (CQlien  it  0^all  he  DetermineH. 

If  the  estate  of  thediscontinuee  determines,  or  is  defi»ited,  the  discon- 
tinuance is  purged :  as,  if  a  discontinuee  for  life  dies,  or  in  tail,  dies 
without  issue,  in  the  life  of  the  tenant  in  tail.    Vide  Co.  L.  383.  a. 

If  the  discontinuance  be  for  three  lives,  which  die.     R.  Lut  7S 1. 

So,  if  the  estate  of  the  discontinuee  be  forfeited  or  surrendered. 
Lit  s.  636. 

Or,  defeated  by  entry  for  a  condition  broken.    Lit  s,  632* 
.   If  die  discontinuee  re-enfeoffi  the  discontinuor.    3  Leo.  10. 

But  if  there  be  a  discontinuance  with  warranty,  and  the  discontinuee 
makes  a  lease^  and  afterwards  conveys  to  the  discontinuor,  who  dies;  his 
heir  shall  not  avoid  the  lease^  though  the  warranty  be  determined  by  the 
re-conveyance.    3  Leo.  10. 

When  a  discontinuance  shall  be  avoided  by  remitter^  vide  in  Re- 
mitter, (A  1.) 


DISCOVERY. 

Vide  Chawcbbt,(S  G  S.— S  B  1,  2.—  S  1 1.) 


DISFRANCHISEMENT. 

Vide  Fbahchibes,  (F  SS,  S4.) 


DISJUNCTIVE. 

Vide  CoNDiTioM)(K  I,&c.)— iPABOis,(A  12.) — Puudbb,  (R  ?•) 
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DiSMBS. 

(A)  CiCl^«  tbe  natmt  of  clem.  p.  444. 

(B)  €)tf)er  eccle0laiettical  retteniue*  p.  444. 

<B  1.)  Oblsdonsi  &€.  p.  us. 
(B  2.)  Glebe,  p.  445. 

(C)  Co  totiom  Hue. 

(C  1.)  To  the  rector,  p.  445. 

(C  S.)  To  another  spiritual  person,  p.  446. 

(C  S.J  To  the  king.  p.  446, 

(C  4.5  To  the  lora  of  the  manor,  p.  447. 

(C  5.3  To  a  patentee,  p.  447.  , 

(D)  O^e  tDl>om  paiKiftte.  p.  447- 

(E)  "Bg  ttljom  fwt* 

(E  1.)  Not  per  ^itvfeiiMi  ecdesue^  p.  448. 
(£%»)  By  thofte^ho  prescribe  in  non^feciTTM^ 

mav  prescribe.— Spiritud  persons,  p.  449. 
(E  S.  J  The  king.  p.  449. 
(E  4. 1  A  county,  &c.  p.  449. 
(£  5.)  Who  cannot  prescribe,  p.  450. 
(E  7*)  By  the  king,  or  a  patentee  of  lands  given  to  the 

crown  by  the  st.  SI  H.  8.  IS.  p.  450. 
(E  8.)  By  a  real  compositiim  of  an  ecclesiastical  person. 

p.  452. 
(E  9.)  By  unity*  p.  458. 
(E  10.)  By  a  modtis  decmumdi. — ^What  modus  is  good. 

Another  recompence  in  discharge,  p.  454. 
(E  1 1.)  Another  thing  for  the  benefit  of  the  parson. 

p.  455. 
(E  12.)  Tuough  the  modus  be  paid  to  another,  p.  456. 
(E  IS.)  Though  there  be  some  alteration  in  the  thing 

for  which  the  modus  is  paid.  p.  456. 
(E  14.)  When  a  modus  is  not  good. — It  it  be  not  time 

•        whereof,  &c.  p.  456. 
(E  15.)  If  it  does  not  import  a  benefit  to  the  parson, 

beyond  what  the  law  requires,  p.  45a 
(E  16.)  If  it  be  to  pay  one  species  of  tithes  in  satisfac- 
tion for  another  species,  p.  457* 
(E  17.)  If  it  be  not  a  certain  recompence.  p.  458. 
(E  18.)  If  there  does  not  appear  a  remedy  for  the 

modus,  p.  459. 
(£  19*)  If  apparently  unreasonable,  p.  459. 

(E  20.)  How 
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(E  00.)  Hrar  a  modus  shiU.^  4e«|trpyied.  |>.  4^9* 
(£  SI.)  By  a  real  covposttipn  <^  a  lay  person,  p.  460. 

<F)  Cl»e  itietieral  itinD0  of  tlti»e0. 

(F  1.)  Predial,  p.  460. 

(F  2.)  Mixt.  p.  461. 

(F  S.)  Personal. — Who  ought  to  pay  them.  p.  46l. 

(F  4.)  Who  are  not  bound  to  pay  them.  p.  461. 

(6)  (0reat  ttibtfi, 

(G  I.)  What  are.  p.  461. 
(G  2.)  What  not  p.  46S. 

<H)  £X  loalbat  tftf ngK  U^H  mu  fn^tUe. 

(H  1.)  Of  common  right — Com.  p.  462. 

<H  g.*)  Hay.  p.  463. 

(H  3.)  Wood.— Of  what  wood  tithes  shall  be  paid. 

p.  463. 
(H  4.)  Of  what  not  p.  464. 
(H  5.) .  Affistment  of  cattle,  p.  469. 
(H  6.)  ToB  young  of  catde.  p.  467. 
(H  7.5  Wool.  p.  468. 
(H  8.)  Milk.  p.  4^^. 
(H  9.)  The  young  of  fowk  p.  4^9- 
(H  10.)  Fnuts,  seeds,  roots,  &c.  —  When  they  shall 

be  paid,  and  how.  p.  470. 
(H  11.)  When  not  p.  470. 
(H  12.)  Mills,  p.  470. 

(H  13.)  Tithes  for  hemp,  flax,  &c.  ascert^ned.  p.  471 . 
(H  14.)  Of  what  things  tithes  are  not  payaUe,   of 

common  right  p.  472. 
(H  15.)  What  are  exempted  for  seven  years,  p.  4^79, 
(H  16.)  Of  what  things  tithes  are  due  by  custom. 

p.  47s. 

(1)  C&e  manner  of  pagment. 

(1 1.)  They  oug^t  to  be  severed  from  the  nine  parts. 

p.  474. 
(1 2.)  But  there  needs  no  notice  of  the  severance. 

p.  474. 

(K)  Citde0  I>elon0  to  tbt  jvuccemwc  tcom  ttie  twatb,  ^c* 
of  t&e  lam  fncumdent.  p.  4/6. 

(L 1.)  QBfien  ttti)e0  itbtXl  not  ht  pain.  p.  476. 

(L  2.)A 
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*   (L  2.)  A  parson  shall  liot  have  tkhes  during  a  lease,  or 

composition  for  them.  p.  VJ6. 
(L  S.)  He  ought  to  take  them  away  within  a  reason- 
able time»  and  herein  of  the  consequences  of 
removing  them.  p.  476. 

(M)  BemeHs  for  titliejBf. 

(M  1  •)  In  the  ecclesiastical  court  — -  By  spoliation. 

p.  476. 
(M  9.)  Bv  libel. — In  what  cases  a  suit  by  libel  shall 

be  in  the  spiritual  court  p.  477. 
(M  3.)  By  what  means  payment  shall  be  compelled 

there,  p.  478. 
(M  4.)  When  it  shall  have  the  aid  of  justices  of  peace. 

p.  479. 
(M  5.)  In  the  temporal  courts.  —  In  the  hundred  or 

county  court  p.  479. 
(M  6.)  Before  the  mayor  of  London.  —  When  tithes 

are  paid  in  London,  p.  480. 
(M  70  How  recovered,  p.  481. 
(M  8.)  In  the  courts  of  Westminster.    By  sarefaaas 

and  mandamus,  p.  481. 
(M  9.)  By  prohibition,  p.  482. 
(M 10.)  By  right  of  advowson  and  indkmM.  p.  482. 
(M  11.)  By  action.  Bv  action  upon  the  st  2  &  3  Ed.  6. 

for  the  treble  value,  p.  463. 
(M12«)  By  trespass,  p.  483. 

(M  13.)  In  a  court  of  equity. — ^In  the  exchequer,  p.  483 
(M  14.)  The  bill,  when  sufficient  p.  484. 
(M  15.)  The  plea.  p.  485. 
(M  16.)  The  answer,  p.  485. 
(M  170  I^  chanceiy.  p.  486. 
(M  18.)  The  remedy  upon  a  disseisin  of  tithes,  p.  487, 

(N)  awurance  of  titfteief.  p.  487. 

(A)  Citt)e0,  tbe  nature  of  tbem. 

Tithes  are  an  ecclesiastical  inheritance,  coUiEiteral  to  the  land,  and 
properly  due  to  an  ecclesiastic^  person.    D.  11  Co.  18.  b. 

And  because  they  are  collateral  they  cannot  be  extinguished  by  unity 
of  possession ;  as,  if  a  parson,*  &c.  be  seised  of  lands  in  right  of  his 
church,  if  he  afterwards  aliens  them,  tithes  are  payable.     Mo.  50.  Vide    * 
post,  (D). 

If  a  manor  or  lands  belonged  to  an  abbot,  prior,  &c.  to  whom  a  church 
was  appropriate;  after  the  mssolution,  the  tithes  of  the  lands  copyholds 
•of  the  manor  should  be  paid  to  the  parson.    R.  Mo.  50.  219. 

So,  they  are  not  extinguished,  if  the  parson  releases  to  his  parishioner 
all  demands  in  his  land.    Ow.  S9,  40. 

So,  they  cannot  be  granted  by  copy;  for  they  are  not  pared  of  tlie 
demesnes  of  the  manor.  Dub.  Cro.  El.  814.293.  R.  contra,  Cro.  £1.4  IS. 
Per  BoL  1  Rol.  498. 1. 10.    Mo.  355.  Vide  Copyhold,  (C.  1.) 

So, 
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.  Soi  they  are  an  incorporeal  inherilanoe ;  and  therefore  do  not  pass  by 
grant  without  deed. 

And  a  rent  cannot  be  issuing  out  of  them.     Co.  L.  47*  a. 

(B)  £>ti)ec  eccIejBfia0ticaI  tetienue^ 

(B  1.)  Oblations,  &c. 

•  Other  ecclesiastical  revenues  were  oblations,  or  obventi<Hi8,  pensions, 
and  mortuaries.     Vide  Prohibition,  (G  11.) 

Oblations  are^  quacunque  a  pits  qffhwUur  Deo  Sf  ecdesUe.  2  Inst  489. 

And  they  are  voluntary,  or  due  by  custom  at  a  certain  time;  as, 
upon  marriage,  bapti8m,%purificat[on  of  women,  iun^rals,  &c.  Vide 
3  Inst.  659. 

And  by  Can.  S-  Mepham.  arch.  Cant  made  anno  1328,  those  gui 

in  nubentium  soUtiniis,  pur^ationibuSf  exeqtdUj  SfC*  ad  unius  denar.  vel 

al.  modUce  quatUitat.  (Alationem  populi  devotionem  sunt  moUti  restrin^ 

gerej  &c.  shall  be  subject  to  the  pain  of  excommunication.    Vide  Lind. 

185.     Vide  Cod.  Ju.  Eccl.  739. 

And  by  Can.  Othoboni,  anno  1 268,  capettani  ^c.  universas  oblaiianesp 
4rc.  rectori  eccksUe  matricis  restltuere  debent,  under  pain  of  susp^ision. 
,  Vide  Co.  Ju.  Eccl.  235. 

And  now,  bv  st  2  &  3  Ed.  6.  13.  all  who  by  the  laws  and  custom  of 
the  realm  ought  to  pay  offerings,  shall  yearly  pay  them  to  the  parson, 
&c.  or  fiurmer  of  the  parish  where  he  dwells,  at  the  four  most  usual  o& 
fering-days,  or  otherwise  at  Easter. 

By  this  statute  all  customary  oblations  to  be  paid  at  communion,  mar- 
riages, &c.  ought  to  be  paid. 

[Per  tot  Cur.  —  Easter  offerings  are  due  of  common  right  at  2d.  per 
head,  unless  customary  to  pay  more,  to  him  who  exercises  the  spiritual 
function.  T.  10  G.  Bunb.  173.  T.  1725,  Bunb.  198.  A  mortuary 
cannot  be  sued  for  in  equity,  but  at  common  law,  or  in  the  spiritual 
court     M.  13  G.  Str.  715.] 

[A  poor  vicarage  may  be  entitled  to  an  augmentation  under  stat 
.29  C.  c.  8.  though  the  reservation  is  not  made  to  it;  and  a  constant  re- 
gular payment  is  evidence  thereof.     H.  1747,  1  Vesey,  91.] 

As  to  tenths,  first  firuits,  synodals,  procurations,  &c.  vide  Tenths. 
—Prohibition,  (Gil.) 

.    (B  2.)  Glebe. 

Every  church  of  common  right  ought  to  have  a  manse  and  glebe. 
Vide  Ecclesiastical  Persons,  (C  9.) 

Gleba,  est  terra  in  qua  consistit  dos  ecclesia.     Lind.  254. 

By  Can.  1603.  87.  archbishops  and  bishops  shall  procure  terriers  of 
all  debe,  &c  which  belong  to  any  parsonage,  vicarage,  or  rural  pre- 
bend, to  be  taken  by  honest  men  of  every  parish  (of  whom  the  minister ' 
to  be  one)  to  be  laid  up  in  their  rq;isters.    Vide  Cod.  Ju.  Eccl.  688^ 

(C)  Co  toDom  Due. 

(C  1.)  To  the  rector. 

All  tithes,  renewing  within  a  parish,  r^ularly  ought  to  be'paid  to  the 
rector  of  the  same  parish.     Hob.  296. 

And 
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And  this  anee  the  comicil  cf  LatefBU^  widiouf  qaestkni,  A^  1915* 
Sdd.  H.of  T.  8  ToL  1150.  1222.  1258. 

If  there  be  rector  and  vicar  endowed,  all  tithes  belong  to  the  rectpr^ 
which  the  vicar  does  not  daim  by  endowment  or  prescripticHi.    R. 

2BuI.  27. 

[A  perpetual  curate  of  a  chapel^  though  appointed  expressly  for  life» 
being  removable  at  common  law  without  canse^  and  by  ecclesiastical  law 
for  oaos^  has  not  sach  a  pennaneBt  interest  aa  to  daim  tithes.  M. 
1729,  Bunb.  278.] 

A  peotor  by  an  iUq;ai  ptteantatXQn^  bemg  imhictedt  shall  have  tithes. 
Hob.8M. 

Bat  befiire  tlM  council  of  Latasan  A^  121:5,  every  one  ndg^  give  his 
tithes  to  what  spiritual  person  he  pleased.  2  Inst.  641.  2  Co^  44.  b; 
But  this^was  restraiDed^  not;  by  a  canon  of  thatoouncil^  but  by  a  decre- 
tal qpistle  of  pope  Lmoceot  8d.  Cod.  Jn.  EooL  690.  [Vide  2  Wils. 
Irf2.] 

Sof  if  €atde  depasture  in  a  fenn,  &c.  which  is  extiaparochial,  tithes 
of  the  pasturage  are  payable  to  the  rector  of  the  parish  where  the  owner 
inhabitis  if  there  be  not  a  custom  for  payment  to  another.    Sav.  60. 

Soi,  byst2&8Ed.  6.18;  if  it  is  not  Jounim  in  wh6t  parish  the  waste 
or  common,  where  the  catde  depasture,  lies. 

(C  S.)  To  another  spiritual  person. 

But  hy  custom,  a  portion  of  tidies  in  one  parish,  may  be  due  to  die 
rector  of  another  parish.    4  Co.  SB* 

So,  if  the  vicar  be  endowed  mth  dthes  of  hay,  or  small  tithes^  tibey 
ought  to  be  paid  to  him. 

If  the  vicar  be  endowed  with  tithes  of  hay,  and  the  land  be  sowed  with 
clover;  the  vicar  shall  have  the  tithes  of  the  dover.  R.  {ui  duiHHr\ 
Cartb.  264.     Skin.  841. 

If  a  parson  has  tf  thes  of  all  grain,  he  shall  have  the  tidies  of  seed  of 
dover,  though  the  vicar  has  the  tithes  of  the  dover  grass.     Skin.  341. 

Bttt  a  parish  clerk  cannot  prescribe  to  have  tithes.    R.  Mo.  908. 

(C  a)  To  the  king. 

Extraparocbial  tidies  are  due  to  the  king.  1  R,  657. 1.  15*  20.  80. 
SB.    Sti.187.    Cod.Ju.  Ecd.  691. 

'  [The  tithes  of  assart  lands,,  by  virtueof  die  words  de  novo  asatriatis 
et  cttsartandU  in  the  grant  of  Ed.  1.  should  be  confined  to  sudi  lands  as 
were  then  assarted^  or  intended  shordy  so  to  be ;  and  not  extended  to 
such  as  should  be  so  in  future  ages,  especially  if  they  had  never  pud 
tithes. .  Semb.  per  Comyns.    H.  1781,  Bunb.  312.2 

And  if  the  king  grants  them,  his  patentee  shall  have  them.  1  Rol. 
657.  h  15.    Vide  post,  (C  5.) 

But,  by  customi  they  may  be  paid  to  the  parson,  vicar,  &c.  of  such 
a  parish.     Sav.  60* 

So,  now,  by  St.  2  &  8  E.  6.  18.  the  tithes  of  catde  depasturing  in  a 
waste  or  common  extraparochial,  or,  if  the  parish  is  unknown,  are 
g^ven  to  the  parson,  &c.  of  the  garish  where  the  owner  dwdls. 
2  Inst.  651. 
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(C  4.>  To  the  lord  of  Ae  mtmor. 

By  the  common  law  no  one  was  capable  to  take  titbes  in  pemaacj^ 
but  a  spiritual  person,  or  the  king,  who  is  persona  mixta*  K.  3  Co. 
44,  45- 

Or,  the  patentee  of  the  king,  by  his  prerogative.    2  Co*  44*  a. 

Yet,  by  indirect  means,  a  layman  might  take  them;  ^  a  lord  of  a 
manor  may  prescribe,  in  consideration  that  he  has  paid  so  much  to  the 
rector  fi>r  alt  tithes  within  his  manor,  to  t^e  all:  tithes  within  hia  manor* 
R.  2  Co.  45.     Cro.  El.  599.     R.  Cro.  EI.  766.     Mo.  485> 

And  he  ought  to  prescribe  to  have  decimam  garbamf  or  decimum 
cumubim  granorum ;  not  pro  decimis  garbarum :  for  they,  are  not  titfies 
propedy,  but  a  profit  apprender.  R.  Cro.  £1.  599. 

(C  5.)  To  a  patentee. 

So  now,  by  St,  27  Hk  8.  28.  patenteep  of  all  loanors^  laodff,  lane- 
ihents,  tithes,  pensions,  churches,  portions,  &c.  or  other  hecedita* 
ments  of  abbeys,  &c.  dissolved  heretofore  or  by  this  act,  shall  enjoy  the 
same  according  to  the  effect  of  such  letters  patents ;  andaball  ba?e  the 
same  remedies,  &c.  as  the  abbots,  &c  could  have  had. 

So,  patentees  of  lands,  tid^ies^  &c  given  to.  the  king  by  ot.  31  H«  9^  IS* 
37  H.  8. 4.  or  1  Ed.  6.  14.  which  by  construction  of  those  9tl|tiit||99 
and  the  st.  32  NL  8.  7.  and  1  &  2  Ph«  &  M.  8.  ape  become  temped  in- 
heritances.    Co.  L.  159.  a. 

And  by  st  32  H.  8. 7.  and  1  3&  2  Ph.  8c  M.  8.  those  patenteea  shall 
have  the  same  remedy  for  recovery,  &c.  and  the  same  means  for  asuur* 
anoe  of  such  tithes,  &c«  as  for  other  temporal  inheritances*  Vide  peet» 
(M  18.— N). 

And  may  sue  in  the  ecclesiastical  court  for  witholdingsuch  tithes, 
&c.    Vide  post,  (M  2,  3.) 

So  by  St.  2  8c  3  Ed.  6.  15.  they  may  recover  the  double  value  if  pre- 
dial tithes  be  not  set  out,  8cc.    Vide  post,  (M  2.) 

[If  a  patentee  claims  the  tithes  of  a  manor,  8cc.  formerly  belbngiiig  to 
an  abbot,  who  was  seised' thereof  as  of  a  portion  of  tithes  in  gross,  and 
his  evidence  mentions  only  omnes  vet  cmnimodas  decmas^  S^c.  without 
mentioning  a  portion,  it  is  sufficient  to  support  it.  H.  1?24^  Bonb« 
189.1 

Vide  ante,  (C  3, 4.) 

(D)  OBp  tDbom  payable. 

All  persons  generally  ought  to  pay  their  tithes  to  whom  they  are  duQ» 

And  therefore^  of  common  right  all  lands  ought  to  pay  tithes.  1 1  Co. 
15.  a* 

Tliough  held  in  capUe.    Mo.  915. 

The  tithes  shall  be  paid^  by  the  occupier  of  the  same  lands. 

If  the  owner  occupies  them,  he  shau  pay. 

If  he  leases  them  for  a  year,  or  at  Will,  8cc.  the  lessee  shall  pay. 

If  the  owber  or  lessee  sells  the  crop  of  grass  or  com,,  and  the  veDdee 
cats  it,  he  riiall  pay  the  tfthes.    2  Bui.  184. 

So,  if  the  owner  of  wood  sells  to  another,  who  cuts  it;  he  shall  piyr* 

If  liie  owner  of  the  land  sells  the  crop,  and  then  purdiases  the  rec- 
tory, the  vendee  shall  pay  tithes  tb  him.     R.  2  Bui.  184. 

If 
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If  the  occupier  be  a  disseisor,  8cc.  and  sets  out  his  tithes,  the  parson 
mav  take  them;,  for  it  is  not  material  whether  he  has  the  possession  by 
right,  or  by  wrong.     R.  Jon.  89,  90. 

Bnt  if  the  owner  consumes  his  herbage  by  agistment  of  the  cattle  of 
another,  the  owner  of  the  cattle  does  not  pay  the  tithes.  1  Jon.  254. 
iRoh  636. 1.15. 

If  a  parson,  &c.  at  common  law,  had  enfeoffed  another  of  his  glebe, 
the  feofiee  paid  tithes;  for  tithes  are  not  extinguished  or  suspended  by 
imity  of  possession.     1 1  Co.  IS.  b.    Dy.  43.  a.    Vide  ante,  (A.) 

So  now,  if  a  parson  leases  his  glebe^  the  lessee  shall  pay  tithes. 
Dub.  Dy.  43.  a.  Per  Fenner,  1  Rol.  655.  1. 42.  * 
'  Though  he  lefiseB  it  with  all  profits  belonging,  rendering  rent  for  all 
demands  to  the  same  rectory  belonging.  R.  11  Co.  13.  b.  Cro.  El.  161. 
Cont.  per  two  J.  Mo.  47.  Ace.  Dy.  43.  a.  in  marg.  Ow.  39.  1  Leo. 
300. 

'  So,  if  a  parson  sells  the  emblements  of  his  glebe,  the  vendee  shall  pay 
tithes.     1  Rol.  655i  1.  45. 

*    If  a  Ticar  sows  his  glebe,  and  dies  before  severance,  his  executor 
^shallpay.    Dub.  Hob.  188. 

If  a  parson  leases  his  rectory,  he  shall  pay  tithes  to  his  lessee  for  his 
other  lands  in  the  same  parish.  11  Uo.  14.  a.  R.  Dy.  43.  a. 
Mo.  532. 

'  If  he  leases  his  rectory,  reserving  the  tithes  of  his  own  land,  and  after- 
wards grants  thb  land ;  the  grantee  shall  pay  tithes.  Semb.  Dy.  43.  a. 
in  marg. 

But  if  a  parson  lets  his  glebe  rendering  rent  for  tithes  after  growing, 
as  well  as  tor  other  demands ;  the  lessee  shall  not  pay  tithes  to  him. 
Semb.  Cro.  £1.  161. 

(E)  Bg  tobom  not. 

(E  I.)  ^ot  per  eccksiam  eccksiiB. 

One  spiritual  person,  generally,  does  not  pay  tithes  to  anodier  :.  as, 
if  a  vicar  be  endowed  of  ^ebe  and  small  tithes;  he  shall  not  pay  tithes 
of  his  glebe  to  the  parson.     R.  Cro.  £1.  479.  579.     Sav.  3. 
.  So,  a  parspn  shall  not  pav  tithes  to  the  vicar,  for  his  glebe.  Mo.  457. 

So,  if  a  vicar  be  endowed  of  small  tithes,  generally,  the  parson  shall 
not  pay  small  tithes  to  the  vicar.     R.  Cro.  £1. 578.     Mo.  910.      . 

Though  the  endowment  be  of  the  small  tithes  of  the  whole  parish.  R, 
Cro.  £1.  578.    Mo.  910. 

So,  a  patentee  of  a  parsonage  shall  not  pay :  for  the  parsonage  being 
discharged  at  the  time  of  the  endowment,  and  afterwards  at  the  disso- 
lution, the  patentee  shall  have  it  discharged.    R.  Cro.  £1.  578. 
'    So,  if  land  be  severed  from  the  glebe  after  endowment,  it  shall  not 
pay  tithes  to  the  vicai-.     R.  2  Rol.  335. 1.  10. 

But  the  lessee  of  the  parson  shall  pay  small  tithes  to  the  vicar.  R. 
Cro.  El.  479.  578.     Mo.  910.     Sav.  3. 

So,  the  parson  himself  shall  pay,  if  the  endowment  was  of  tithes  of 
the  glebe  expressly,  as  it  might  be.     Cro.  £1.  578.    Mo.  910. 

Or,  the  land  comes  to  tne  parsonage  after  the  endowment  Vide 
Mo.  910. 

Or,  if  the  parson  has  lands  not  parcel  of  the  rectory.  1 1  Co.  14.  a. 
Vide  Ante,  (D). 

(E  «.)  By 
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(E  2.)  By  those  who  prescribe  in  rum  decimofido. — Who  may 

prescribie.— Spiritual  persons. 

So,  a  spiritaal  person  may  prescribe  in  non  decimando,  2  Co.  M.  b. 
1  Rol.  ess.  1. 10.     Cro.  El.  4>75.     1  Leo.  248. 

And  therefore,  a  bishop  may  prescribe,  that  he  and  all  his  predecessors, . 
seised  of  such  a  manor  in  right  of  his  bishopric,  have  held  the  manor  by 
them  and  their  tenants,  discharged  of  tithes.  R.2  Co.  44,  5.  1  Rol.  653. 
1.15.     Cro.  El.  216.     1  Leo.  248.     Mo.  425.  ^ 

And  his  tenant  of  the  manor,  by  such  prescription,  may  be  also  dis- 
charged: for  the  demise  does  not  make  the  land  chargeable^  which 
was  discharged  before.  R.  2  Co.  45.  a.  1  Rol.  6SS.  h  25.  Cro.  E(. 
475.511.     Mo.  619. 

So,  the  copyholders  of  the  manor  may  all^^e  a  prescription  in  the 
bishop  for  their  discharge.  R.  1  Rol.  65S>  1.  40.  Cro.  El.  784. 
Mo.  618.    Yel.  2. 

So,  a  parson^  having  glebe  in  another  parish,  may  prescribe  in  non 
decimandOf  for  him,  his  farmers,  and  tenants.  R.  1  Rol.  '653. 1.  SO. 
Mo.  531. 

So,  an  abbot,  or  other  ecclesiastical  body,  might  prescribe  in  non 
decimando.     Vide  Mo.  531. 

So,  if  a  manor,  land,  &c.  of  a  bishop,  parson,  &c.  be  granted  to 
another  in  fee,  and  afterwards  regranted  to  the  bishop  and  his  succes- 
sors; the  prescription  is  not  destroyed.     R.  TLeo.  248.     Cro.  EL  216. 

(E  3.)  The  king. 

So,  the  king  may  prescribe  in  non  decimando :  for  he  is  persona  mixta. 
R.  Jon.  387.     R.  Hard.  315.     Mo.  486. 

As,  for  tithes  of  the  lands  of  a  forest,  though  they  are  within  a  parish. 
Sti.  137.     R.Ca.Eq.  230. 

Though  the  land  be  demised  at  the  king's  will.     Mo.  915. 

But  the  king's  patentee  shall  not  have  the  same  privilege.  R.Jon.  387. 
Cro.  Car.  94.     1  Rol.  655.  1. 25.     Hard.  315. 

So,  without  a  particular  prescription,  the  king  shall  not  be  discharged 
of  tithes  for  the  antient  demesnes  of  the  crown.    R.  Hard.  315.     Semb. 

Sti.  137. 

So,  when  discharged  by  prescription,  if  he  aliens  the  land^  the  pre- 
scription is  destroyra:  and  therefore,  if  afterwards  the  same  land,  by 
'escheat,  &c.  comes  back  to  the  crown,  it  shall  not  be  discharged  of  tithes. 
R*  Hard.  315. 

Su,  a  lessee  for  life  or  years  of  the  king,  shall  not  have  the  same  privi- 
lege. Mo.  915.  Qu.  If  this  does  not  relate  to  monastery  land?  Vide 
post,  (E  7.)  R.  th&t  a  lessee  for  years  of  the  king,  rendering  rent,  shall 
have  privilege,  if  the  king  prescribes  for  him  and  his  tenants  to  be  dis- 
charged.    Per  Cur.  Exch.  M.  6  Geo.  2. 

(E  4.)  A  county,  &c. 

< 

So^  a  county  may  prescribe  in  noji  decimando.     1  Rol.  653.  1. 50. 

So,  a  county,  as  the  Weld  of  Kent,  or  Sussex,  may  prescribe  in  non- 
payment of  tithes  of  wood.  1  Bol.  653.  1.  52.  654.  1.  5.  2  Rol.  122. 
Pal.  37.     2  Inst.  645.  653.  ' 

So,  an  hundred.     SemK  1  Rol.  654.  1.  SO.     Mar.  25.  pi.  59. 

Vol.  III.  G  g  &>, 
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So^  aman  may  prescribe^  that  by  the  cii«ti»n  of  the  country  where  he 
IhreBy  no  tithes  are  paid  for  the  milk  of  ewes.     R.  1  RoL  654.  L  15. 

Tliat  by  custom  a  baker  does  not  pay  tithes  for  grain  which  he  grinds 
in  his  mill  for  his  trade^  whereby  the  parson  has  more  ample  tithes:  for 
this  is  bat  a  personal  tidie.     R.  1  Rol.  654.  1. 20.     4  Mod.  837. 

Bat  a  parish  cannot  prescribe  in  turn  decmando.  1  RoL  658.  1.  47* 
2  Inst.  645.     Mar.  25.  pi.  59. 

So,  a  castom  de  turn  decimando  cannot  be  alleged  in  an  hundred  or 
connty^  for  things  which  of  common  right  ought  to  pay  tithes :  as» 
for  agistment  of  cattle.  R.  4  Mod.  344.  Sal.  655.  Garth.  892. 
Skin.  560. 

(£  5.)  MHbo  cannot  prescribe. 

But,  generally,  a  layman  cannot  prescribe  in  non  decimando.  1  RoL 
653.  1.  5.     R.  2  Co.  44.     Mo.  425.     Hob.  297. 

As,  churchwkrdens  who  have  lands  for  the' repair  of  the  church; 
though  their  oflBcebe  ecclesiastical.     1  RoL  653.  1. 1. 31. 

And  therefore,  if  an  abbot  and  convent,  &c.  grant  land  to  a  layman, 
or  are  dissolved,  whereby  the  lands  come  to  a  layman;  though  the  abbot 
had  prescribed  in  non  decinuindo,  the  layman  cannot :  for  the  privil^^e  is 
gone.     R.  Jem.  878. 

So,  the  pope  by  his  bull  could  not  discharge  a  subject  from  payment 
of  tithes  after  the  council  of  Lateran.     2  Inst.  653. 

Yet  if  an  abbot,  or  prior,  was  seised  of  lands  discharged  of  tithes,  the 
present  farmer  of  such  lands  shall  be  admitted  to  prescribe  in  non  deci- 
tnando  by  force  of  the  st.  2  &  8  Ekl.  6.  13.  which  says,  that  every  person 
shall  pay  predial  tithes  in  such  manner  as  of  ri^t  ought  to  be  paid  in 
forty  years  before.    Mo.  219. 

And  by  that  si.  s.  4.  no  person  shall  be  compelled  to  pay  tithes  for 
lands,  &c.  by  law  or  statute,  or  by  any  privily  or  prescription  not 
chargeable  with  payment  of  dthes,  or  discharged  by  composition  reaL 

And,  per  Hobart,  if  a  person  temporal  succeeds  a  body  spiritual  in 
discharge,  he  shall  be  reputed  as  a  person  or  body  spiritual.  Hob.  296. 

So,  where  lands  came  to  the  king  by  the  st.  31  H.  8.  13.  lands 
discharged  by  prescription  in  the  hands  of  an  abbot,  &c.  shall  be  dis- 
chargea  in  the  hands  of  the  kii^,  or  his  patentee.     R.  Jon.  373.    Vide 

post,rE7.) 

[There  can  be  no  prescription  in  non  decimando  against  a  lay  rector, 
any  more  than  against  a  spiritual  rector ;  but  there  may  against  one 
who  only  entides  himself  to  tithes.  H.  1732,  Bunb.  325.  T.  1739, 
Bunb.  345.     (Com.  643.  S.  C)] 

(E  70  By  the  king,  or  a  patentee  of  lands  given  to  the  crown 

by  the  st  31  H.  8. 13. 

So,  by  the  st.  31  H.  8.  13.  (which  dissolves  all  houses  of  religion 
above  200/.  a-year  value),  the  king  and  his  patentees  shall  hold  all  ma- 
nors, lands,  &c.  belonging  to  sudi  houses,  discharged  of  the  payment 
of  tithes,  as  freely  as  the  abbots,  &c.  held  the  same  at  the  day  of  their 
dissolution. 

And  this  prii^ilege  extends  to  all  lands  given  to  the  king  by  the  at. 
81H.8.  18. 

Though  they  were  lands  appurtenant  to  abbeys,  &c.  given  to  the  king 

by 
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bgr  the  st.  27  H.  S.  28.  but  continued  by  the  king  pursuant  to  a  proviso 
in  the  samestatute,  and  not  dissolved  till  the  st.  SI  H.  8. 

But  lands  appurtenant  to  houses  of  religion  given  to  the  king  by  the 
St.  27  H.  8.  28.  which  dissolved  the  lesser  abbeys,  &c.  under  the  value 
of  2002 1  a*year,  are  not  exempted  from  payment  of  tithes.  Jon.  3.  185. 
870.     R.  2  Cro.  608.     R.  Cro.  Car.  4>25.    Jon.  370. 

Nor,  lands,  which  came  to  the  crown  by  the  st.  37  H.  8.  4.  or 
1  Ed.  6.  14.     2  Co.  46.    Jon.  4.  185.     Mo.  420.  913. 

If  they  are  not  exempted  by  a  real  composition,  or  modus  decimandi  ; 
though  they  were  after  the  dissolution  granted  by  the  king  to  a  greater 
abbey  dissolved  by  the  st.  31  H.  8.     R.  ^n.  3.     2  Cro.  608. 

Nor,  lands  which  are  vested  m  the  king  by  the  st.  32  H*  8. 24.  which 
has  the  tome  words  as  the  firbt  clause  of  the  st.  31  H.  8. 13.  but  not  the 
subsequent  clause  of  dischai^ge.  R.  2  Cro.  58.  Cont.  per  three  J. 
Jon.  196,  R.  Ray.  225.  Cont.  ace.  Mq^  913.  Vide  Ca.  Eq.  225. 
Dub.  Godb.  592,     Bri^.  32.  Dub. 

An  abbot,  &c.  mieht  be  exempt  from  the  payment  of  tithes  by  the 
pope's  bull,  by  his  oroar,  by  prescription,  by  resd  composition,  or  by  unity 
of  possession.     Jon.  3.  368.     2  Cro.  608.     Hob.  296.    Poph.  156. 

The  pope  by  his  bull  used  to  exempt  whom  he  pleased  from  payment 
of  tithes,  and  such  exemption  was  allowed  for  good.    Jon.  368. 

And  though  such  exemption  ceased  by  the  dissolution  of  the  body  to 
whom  granted,  being  personal ;  yet,  if  any  abbot,  &c.  had  an  exemption 
by  bull  at  the  time  of  the  dissolution,  the  lands  shall  be  now  exempt  by 
the  St.  31  H.  8,     Per  Hob.  297.    Jon.  3. 

So>  by  divers  grants  of  the  pope,  several  religious  orders  were  ex- 
empted m>m  the  payment  of  tithes,  guamdiu  pf^apriis  manibus  terras 
cotebani.     Cod.  Ju.  Ecd.  701. 

But  by  pope  Adrian  the  4th,  these  orders  were  reduced  to  Cister- 
cians, Hospitallers^  and  Templars.    2  Inst.  652. 

To  whom  the  Prsemonstratenses  were  added  by  Innocent  the  Sd,  anno 
1215.     2  Inst.  652. 

And  by  the  council  of  Vienna,  anno  1311,  4  Ed.  2.  the  Templars 
are  condemned  for  heresy ;  and  17  Ed.  2.  their  possessions  given  to  the 
king. 

And  by  the  st  2  H.  4.  4.  all  orders,  which  put  a  bull  in  execution 
for  discharging  lands  from  tithes  in  the  hands  oF  their  tenants  or  farmers, 
incur  a  prssoiunire. 

And  therefore,  all  lands  which  belonged  to  an  abbey,  &c.  of  the  order 
of  Cistercians,  or  Prsemonstratenses,  (for  Hospitallers  were  afterwards 
dissolved  by  the  st.  32  H.  8. 14.  and  tiieTetnplars  before  the  st.  J7  Ed.  2. 
at  the  time  of  the  dissolution,  by  force  of  the  st.  31  H.  8.  13.  shall 
be  exempted  from  tithes,  in  the  hands  of  the  king,  or  his  patentees. 
Hob.  297.     Ow.  46. 

Wood  or  meadow  as  well  as  arable.     Dy.  277.  b.  in  mwpg, 

[Right  of  common  may  be  discharged  as  well  as  lands.  M.  1723, 
Bonb.  138.] 

So,  the^  shall  be  exeoofrted  in  die  hands  of  the  king^s  tenant,  in 
respect  of  his  dignity.  Ow.  46.  2  Leo.  71.:  for  the  king  does  not 
occupy  himself;  and  therefore,  his  fiirmer  or  tenant  shall  be  exempted, 
if  he  be  tenant  fei:  years,  or  at  will,  and  the  freehold  is  in  the  king. 
Mo.  915.     Hard.  982« 

Gg2  And 
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And  in  the  hands  of  tenant  in  tail  as  well  as  in  fee.  R.  Hard* 
174. 

Though  there  was  a  subsequent  contract  or  covenant  by  the  abbot,  &c 
after  the  council  of  Lateran  to  pay  tithes.     R.  Hard.  101. 

So,  the  reversion  shall  be  exempted,  if  they  were  in  the  hands  of  a 
lessee  for  life,  or  donee  in  tail,  at  the  time  of  the  dissolution.  R.  Hard. 
190.     4  Leo.  47. 

Or,  in  the  hands  of  a  lessee  for  years,  who  paid  tithes  at  the  dissolu- 
tion.    R.  Dy.  277.  b.     R.  Pal.  1 19.     R.  2  Cro.  559.     2  Rol.  142. 

But  lands  purchased  by  those  orders  after  the  year  1215,  were  not 
exempted,  for  the  es^emption  extoided  only  to  lands  then  in  their  pos- 
session.    C!od.  Ju.  Ecel.  701.    2  Inst.  652. 

[And  if  they  have  paid  tithes,  it  will  induce  a  presumption  that  they 
were  purchased  after.     Bunb.  122.] 

So,  lands  which  belonged  to  those  orders,  shall  not  be  exempted  in 
the  hands  of  any  who  has  them  only  For  years,  or  for  life.  R.  Hard. 
174. 

,    So,  lands  which  escheated  to  an  abbot,  and  continued  in  his  hand»  at 
the  time  of  the  dissolution,  shall  not  be  exempted.     Semb.  Hard.  190., 

Nor,  land  granted  in  tail  by  an  abbot,  &c.  and  in  the  hands  of  the 
donee  at  the  time  of  the  dissolution.     R.  Hob.  248. 

Nor,  the  lands  of  a  copyholder,  held  of  a  manor,  which  was  in  the 
handsof  an  abbot  at  the  time  of  the  dissolution.     Mo.  219.  533, 4. 

Nor,  lands  exempted  in  the  hands  of  an  abbot  by  reason  of  his  pos- 
session, but  not  discharged  at  the  time  of  the  dissolution^     Godb.  1. 

Nor,  lands  in  which  a  man  claims  libertatemfalcandi ;  as,  a  common. 
R.  2  Bui.  249. 

So,  an  abbot,  &c.  might  waive  this  privilege,  by  composition,  8cc. 
JSemb.  Hard.  383. 

So,  where  an  abbey,  &c.  was  discharged  by  prescription  at  the  time 
of  the  dissolution,  the  king,  or  his  patentee,  shall  be  now  discharged  by 
force  of  the  st.  31  H.  8. 13.     Cro.  EL  206. 

And  it  is  su£Bcient  to  prove  the  prescription,  if  he  gives  evidence  that 
the  abbot,  &c.  did  not  pay.     R.  Cro.  El.  206. 

[But  hearsay  and  belief  is  not  sufficient  evidence  of  non-payment  to 
shew  that  the  lands  were  exempt,    in  Sc.  T.  1720,  Bunb.  66.3 

[If  a  general  exemption  is  insisted  pn,  but  not  proved,  a  partial 
exemption  for  one  species  cannot  be  admitted  in  proof.  H.  1730, 
Bunb.  296.] 

An  abbot,  or  other  spiritual  person,  might  prescribe  in  rum  decimando; 
though  a  layman  cannot.     R.  Cro.  £1.  206.     Vide  ante,  (E  2.) 

But  an  abbey,  &c.  could  not  be  discharged  by  prescription,  where  it 
was  founded  within  time  of  memory,  viz.  after  the  beginning  of  the  reign 
ofkingR.  1.     Hob.  300. 

So,  if  an  abbey  was  dissolved  by  the  death  of  the  abbot  and  all  the 
monks^  the.  right  to  tithes  revived.     R.  Godb.  211. 

[Customary  tenants  in  the  north  have  not  the  freehold;  it  is  in  the 
lord,  so  they  may  prescribe  in  the  naiAe  of  the  lord.  H.  2  G.  S. 
3B.'M.1273.] 

(E  8.)  By  a  real  composition  of  an  ecclesiastical  person. 

So,  an  abbot,  &c.  might  be  discharged  by  a  real:Coipposition^  as  well 
as  a  lay  person.     Vide  post,  (E  21.) 

A  real 
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\  A  real  composition  was,  when  land,  &c.  was  given  to  a  parson, 
with  assent  of  the  patron  and  ordinary,  in  recouipence  of  all  his  tithes ; 
by  which  the  land  was  discharged  of  titiies,  and  a  modus  paid  in  lieu  of 
them.     Jan.  369. 

And  .this  discharge  went  along  witii  the  land^  into  whatever  hands  it 
.came.    Jon,  869.     Cro.  Car.  428. 

So,  by  a  composition  between  the  convents  of  two  abbeys,  medianti" 
but  abbaitbus,  a  sum  of  money  might  be  paid  to  one  abbey  for  tithes  of 
the  lands  of  the  other  abbey.     Sav.  6* 

And  if  both  abbeys  ccHne  to  the  king,  his  patentee  shall  have  the  com- 
position against  the  patentee  of  the  lands :  for  if  the  composition  &ils, 
the  tithes  ought  to  be  paid  in  specie.    R.  Sav.  5. 

So,  if  an  abbot,  &c.  had  a  manor  and  portion  of  tithes,  viz.  tithes 
of  the  same  manor  sinud  et  semdf  and  before  time  whereof^  &c.  viz. 
25  H.  1.  granted  tiie  mancnr  and  tithes  to  A.  and  his  heirs,  rendering 
Ss.perannumf  who  time  whereof  &c.  paying  5s»  to  the  abbot,  and 
after  the  dissolution,  to  the  king,  have  been  exempted ;  it  shall  be  a  good 
discharge.     R.  2  Mod.  821.    ^kin.  289. 

So,  a  prior  composition  may  be  explained  by  a  subsequent.  SeQib« 
Hard.  883. 

'  But  an  abbot,  &c.  not  paying  tithes  at  the  time  of  the  dissolution ; 
it  shall  not  be  intended  that  he  was  exempted  by  a  real  composition,  if 
it  be  not  shewn :  but  by  his  personal  privilege,  which  was  the .  usual 
course.  R.  Per  three  J.  Cro.  cont.  Cro.  Car.  4>28.  1  Rol.  654.  1.  40. 
Jon.  870. 

(E90  By  unity. 

So,  an  abbot,  &c.  might  be  exempted  from  payment  of  tithes,  by  a 
perpetual  unity  of  possession,  viz.  when  an  abbot,  &c.  time  whereof^  &c. 
was  sdsed  of  land  and  also  of  the  rectory  of  the  same  parish,  where  the 
land  lies.     R.  2  Co.  47.  b.     Per  Dyer  two  J.  cont  Mo.  46. 

Perpetual  unity  was  not  a  discharge  de  se;  for  by  the  unity  the  tithes, 
being  collateral  to  the  land,  are  not  extinct;  and  therefore  they  are  pay- 
able, when  the  unity  ceases.  R.  Jon.  8.  Hob.  297.  Pol.  5.  R.  Aio. 
537,  8.     2  Cro.  608. 

But,  if  land  was  discharged  in  respect  of  unity,  at  the  time  of  the 
dissolution,  it  shall  now  be  discharged  by  force  of  the  st.  81  H.  8. 
R.  2  Co.  47.  Dub.  1  Leo.  882.  Sav.  62.  R.  Mo.  420.  8SS. 
Cro.  El.  584.     2  Rol.  251. 

Though  at  the  time  of  the  dissolution  the  land  and  rectory  were  in 
lease,  if  the  lessee  did  not  pay  tithes.     Semb.  Pol.  7. 

So,  though  the  lessee  did  pay  tithes.     Vide  Jon.  412.     Vide  infra. 

Yet,  unity  is  not  a  discharge  of  tithes :  but  an  exemption  only  from 
the  payment  of  tithes,  and  ought  to  be  pleaded  accordingly.  Hob.  298* 
2  Co.  48. 

So,  unity  does  not  exempt  from  payment  of  tithes,  and  ought  to  be 
pleaded  accordingly.     Hob.  298.     2  Co.  48. 

So,  unity  does  not  exempt  from  payment  of  tithes,  if  the  unity  did 
not  commence  by  a  good  tide,  and  was  perpetual.  Semb.  2  Co.  47.  b. 
Hob.  298. 

Or,  if  it  commenced  within  time  of  memory ;  as,  if  an  abbey,  &c. 
was  founded,  or  endowed  with  the  land  and  rectory  after  the  first  year 
of  R.  1.     Hob.  298.     1  Rol.  54.    Yel,  31. 

G  g  8  Or, 
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Or,  if  the  abbot,  &c.  was  not  seised  of  the  hnd  and  dio  of  the  ledory 
in  tee.    Semb.  2  Co.  ^7»  b. 

If  he  was  seised  of  a  manor  and  rectoijr^  it  does  not  exempt  the  copy* 
holders  of  the  same  manor*     Mo.  219. 

Or,  if  an  abbot,  &c.  or  his  tenant  or  farmer  had  at  any  time  ^d 
tithes,  though  but  part  of  his  tithes,  and  not  the  whole.  Hob.  ^8« 
Pol.  9.     R.  2  Co.  48.  a. 

Or,  if  there  was  not  an  unity  of  possession  at  the  time  of  the  dis- 
solution, but  the  land  was  in  lease,  and  the  lessee  paid  t&hes :  though 
there  was  an  unity  of  the  freehold  and  inheritanpe  of  the  land  and 
rectory.    R.  per  three  J.  Mo.  534.    Ace.  Pal.  1 19.    Vide  siq>nu 

Or,  if  an  abbot  was  seised  of  the  land  and  rectory  in  fiBe,  but  not  at 
the  time  of  the  dissolution.     Co.  El.  584. 

By  common  law  a  spiritual  person  ought  to  shew  specially,  how  dis- 
charged, viz.  by  bull,  composition,  &c.  except  where  ne  was  discharged 
by  prescription.     R.  Hob.  297.     2  Co.  48.     Noy.  97. 

So,  since  the  st  SI  H.  8.  13.  the  king  or  his  patentee,  who  pleads 
a  discharge,  ought  to  plead  with  the  same  particularity  as  the  abbot 
himself.      R.  Ifob.  29^.    Jon.  6« 

And  therefore,  he  ou^ht  to  plead  that  the  abbot,  Stc  by  prescription 
held  the  lands  discharged  of  tithes  atthe  time  of  the  dissolution.  Jon.  3. 
Hob.  299. 

Or,  shew  how  discharged,  viz.  by  bull,  composition  or  unity. 
2  Co.  48.  b.     Hob.  299.     R.  1  Lev.  185. 

And  if  he  alleges  unity,  he  ought  to  conclude,  ratiane  ctffits  he  was 
discharged  from  payment  of  tithes.     Hob.  298.     2  Co.  48. 

And  nothing  can  be  traversed  but  the  unity,  not  the  ratione  ctffus,  &€. 
2  Co.  48.     Mo.  534. 

(£  10.)   By  a  modus  decimandi.—^hsit  modus  is  good. — 

Another  recompence  in  discharge- 
So,  a  man  may  piescribe  to  be  discharged  from  payment^  of  tithes, 
because  that  a  modus  has  been  paid  time  whereof,  &c  in  lieu  of  the 
same  tithes. 

And  such  modus  may  commence  upon  a  real  composition,  Jon.  369. 

A  layman  as  well  as  a  spiritual  person  may  prescribe  in  modo  deci" 
mandi.    Mo.  531. 

And  tlie  modus  continues  though  the  land  came  to  the  recfor,  if  they 
be  afterwards  severed.    Mo*  531,  2. 

And  by  st.  2  8c  3  Ed.  6.  IS.  no  person  shall  be  compelled  to  pay 
tithes  for  any  lands,  &c.  which  by  prescription,  &c.  are  not  chargeable 
with  the  payment  of  any  such  tithes,  or  that  be  discharged  by  any  real 
composition. 

And  therefore,  a  parishioner  may  allege  a  custom  or  pr^cription  to 
mve  money  or  other  recompence  to  the  parson ;  and  in  consideration  of 
It,  to  be  discharged  from  payment  of  tithes  in  specie. 

As  he,  who  being  lord  of  the  manor  of  B.  has  paid  such  a  pension 
time  whereof,  &c.  to  the  parson,  and  ratione  inde  Has  been  exempted 
from  titlies  within  his  manor.     R.  Mo.  485. 

That  the  lord  has  allotted  so  much  wood  to  the  parson ;  for  which  he, 

and  his  tenants  in  the  same  manor,  ought  to  be  exempt  from  tithes  for 

their  under-wood  there* 

That 
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That  the  parson  has  sudi  a  wood  in  the  same  parish  rendering  ^d. 
to  the  lord^  and  therefore  the  parishioners  shall  not  pay  tithes  of  wood 
there. 

[One  penny  at  Easter,  for  tithe-hav  on  a  form  of  68  acres,  allowed ; 
1/  65«  %d.  for  hay,  small  tithes,  and  Easter  offerings,  on  a  ferm  of  Q2S 
acres,  allowed.    P.  1724,  Bunb.  16L] 

[Nine  cart-loads  of  logwood  for  all  tithes.] 

[A  hogshead  of  cyder.] 

(Two-pence  per  acre,  without  setting  forth  when  nor  by  whom  esta- 
blished, after  a  verdict.     H.  1729,  Bunb.  279.] 

[A  halQ)enny  per  cal^  in  lieu  of  calves.] 

[A  smoak-penny^  in  lieu  of  fire-wood  burnt  in  his  house.] 

[A  halfpenny  for  wool  of  each  ^eep  dying  between  Candlemas  and 
Shear-day.] 

[Four-pence  per  month  for  wool  of  every  100  sheep  brought  in  after 
the  2d  of  February.] 

[If  ten  lambs,  one  to  the  rector  on  St.  Mark;  if  nine,  one  to  rector 
paying  a  halfpenny ;  if  eight,  one  paying  a  pennv ;  if  seven,  one  paying 
a  penny  halfpenny;  for  less  number,  no  lamb,  but  a  halfpenny 
to  rector  for  each  lamb  under  seven ;  and  where  ten  lambs,  parishioner 
takes  two,  and  then  rector  chuses  his  one.] 

[The  same  as  to  pigs.] 
'    [Three  ^gs  for  every  cock,  hen,  drake  or  duck,  in  lieu  of  tithe-eggs, 
chickens anoducks.     M.  1731,  Bunb.  307.] 

[Modus  may  be  established  without  trial  at  law,  if  the  parson  has  no 
proof.     Ibid.] 

*  (Ell.)  Another  thing  for  the  benefit  of  the  parson. 

So,  it  shall  be  a  good  modus,  that  the  parishioner  has  done  more 
than  he  need  do  for  the  improvepient  or  melioration  of  the  tithes  for  the 
benefit  of  the  parson,  and  in  consideration  thereof  has  been  excused 
from  tithes  for  another  thing :  as,  that  he  bound  the  com  in  sheaves, 
and  afterwards  put  it  in  stack  for  the  parson,  and  therefore  has  been 
discharged  of  tithes  of  so  many  sheaves  as  are  not  put  in  stack. 
Latch,  226. 

So,  that  every  parishioner  has  used  at  his  proper  costs  to  make  the 
grass  of  the  first  mowth  into  hay,  and  then  to  deliver  the  tithe  to  the 
parson,  and  therefore  has  been  excused  from  the  tithes  of  the  after 
mowth.     R.  2  Cro.  42*     1  Rol.  648, 1.  46. 

Or,  has  cut  the  first  mowth,  and  tedded  and  dispersed  it,  and  then 
gathered  it  into  wind-rows,  and  put  it  in  small  cocks:  for  this  is  more 
labour  and  charge  than  the  law  requires.  R.  2  Cro.  42.  Mo.  768. 
1  H!o1.  648.  L  52. 

So,  that  the  parishioner  has  delivered  straw  to  the  parson  for  his  seat 
in  the  church,  and  therefore  has  been  discharged  of  tithes  for  his  hay« 
Scmb.  Cro.  El.  277* 

That  he  pays  Ss.  to  the  clerk,  by  which  the  parson  is  excused  from 
findinff  a  clerk,  and  therefore  he  ought  to  be  exemptedfirom  tithes.  Semb« 
Cro.  El.  71.     Vide  post,  (E  16.) 

So,  that  the  parishioner  cuts  tares,  &c.  for  the  beasts  of  the  plough, 
or  cows,  and  therefore  does  not  pay  tithes  of  them.     R*  Cro.  EL  139. 

That  he  pays  a  halfpenny  for  the  wool  of  sheep  sold  between  shearing 
and  Michaelmaf.    Mo.  91 1. 

G  g  4  (E  12.)  Though 
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(E  12.)  Though  the  modus  be  paid  to  another. 

So,  a  modus  paid  to  the  parson  for  hay,  in  lieu  of  all  tithes  upon  die 
same  land,  shall  be  a  good  discharge  for  tithes  of  die  same  liuid^  de^ 
manded  by  the  vicar.     R,  Yel.  86.     Vide  post,  (E  15.) 

(E  13.)  Though  there  be  some  alteration  in  the  thing  for 

which  the  modus  is  paid. 

So,  if  there  be  an  alteration  of  the  thin^  for  which  the  modus  is  paid, 
the  modus  continues,  if  the  thing  for  which  be  not  destroyed:  as,  if  a 
current  upon  which  a  mill  is  erected,  be  diverted  by  the  act  of  God,  and 
the  owner  removes  his  mill  to  it,  the  modus  for  the  mill  remains.  1  R<d. 
652. 1.  10.     Vide  post,  (E  20.)  . 

If  a  modus  be  for  tithe  of  hay  in  such  a  close,  and  it  is  ploughed 
for  seven  years^  and  afterwards  returns  to  hay;  the  modus  continues. 
2  Sho.  462. 

If  a  modus  be  of  so  much  a  year  for  tithes  of  so  many  acres  of  land 
in  such  a  park ;  the  modus  continues,  though  the  park  be  disparked. 
Cro.  El.  (467.) 

So,  if  a  modus  be  to  pay  a 'buck  and  doe  generally,  for  tithes  of  land 
in  such  a  park.     Seinb.  Ow.  34. 

Or,  25.  for  tithes  of  land  in  a  park,  and  a  shoulder  of  a  deer.  R. 
Qoilh.  258.     Hob.  39.     M.  868.     1  Rol.651.  1.  51. 

(E  14.)  When  a  modus  is  not  good. — If  it  be  not  time 

whereof,  &c. 

But  a  modus  decimandi  is  not  good,  where  the  thing  for  which  the 
modus  is  alleged  to  be  paid  is  not  antient :  as,  a  modus  cannot  beallq^ed 
for  tithes  of  hops.     R  1  Vent.  61.     1  Sid.  443. 

[There  can  be  no  modus  for  turkeys,  because  lately  brought  to  Elng* 
land.     M.  1731,  Bunb.  307.] 

So,  if  a  modus  be  so  large,  that  it  is  not  possible  to  be  the  valuation 
for  such  tithes  time  whereol^  &cc. :  as,  if  he  alleges  a  modus  to  pay  25. 6d. 
for  every  tithe-lamb.     H.  9  W.  3. 

To  pay  55.  an  acre  for  tithes  of  wheat ;  45.  for  summer  com ;  35.  for 
meadow;  2s,  6d.  an  acre  for  pasture.     H.  3  Geo. 

To  pay  6^.  for  every  calf,  (which  in  that  country  never  exceeds  55. 
value  after  three  weeks,)  M.  5.  Geo.     T.  7  Geo. 

[A  modus  of  4/.  105*  for  a  furm  of  30/.  too  rank.  P.  1731,  Bunb. 
301.] 

Yet  a  modus  may  begin  after  endowment  temp.  H.  3.  Semb.  Godb. 
180. 

(£  15.)  If  it  does  not  import  a  benefit  to  the  parson,  &c. 

beyond  what  the  law  requires. 

So,  if  a  man  alleges  a  custom  or  prescription  to  be  discharged  of  the 
tithes  of  such  a  particular,  in  respect  that  he  has  done  what  is  not  more 
than  the  law  requires,  or  no  benefit  to  the  parson,  it  wUl  not  be  a  good 
modus :  as  if  he  says,  that  he  pays  tithes  of  his  m^idow  and  2d*  for  evexy 
cow,  and  therefore  ought  to  be  excused  from  tithes  for  hay  out  of  the 
fens  in  the  same  parish,  which  he  uses  for  fodder  for  his  cows.  R.  2  Cro^ 
47.     Mo.  683. 

That  he  is  bound  by  tenure  of  such  land  to  maintaio  navem  ecclesia^ 

and 
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and  therefore  ouflbt  fo  be  accused :  for  it  is  no  benefit  to  tbe  parson. 
Vide  iRoi.  649.1.50. 

That  he  ought  to  pay  so  much  to  the  rector,  is  no  excuse  for  tilhes 
due  to  the  vicar.  Cro.  £l.  71.  Mo.  907.  R.  8  Bui.  220.  Vide  ante, 
(E12.)      ' 

Or,  5f.  per  annum  to  the  parish-clerk,  is  not  good  modus  for  tithes  to 
the  rector.     Cro.  El.  7 1.  276,  7.     1  Leo.  94.    Vide  ante,  (£  1 1.) 

So,  it  is  not  a  good  modus,  that  all  the  tenants  of  a  manor  ought  to  pny 
siich  a  rent  to  the  lord,  and  therefore  ought  to  be  discharged  of  tithes  of 
all  their  lands  in  any  place* 

Thathe  ought  to find.straw jpro  navftf^feji^;  and  therefore  ought  to 
be  discharged  of  tithes  for  his  pay :  for  the  parson  need  not  find  straw. 
R.  Cro.  EL  276- 

That  he  ought  to  make  the  grass  upon  the  first  mowth  into  small  cocks, 
and  therefore  shall  be  discharged  of  tithes  of  the  after-mowth :  for  it  is 
no  more  than  by  law  he  ought  to  do.     R.  Mo.  758. 

That  the  tenants  of  a  manor  are  discharged,  &c.  because  they  pny  so 
much  quit-rent  to  their  lord.     R.  1  Sid.  258. 

Or,  maintain  a  chaplain  in  the  church  of  D.  without  shewing  that  it  is 
in  the  parish  where  the  manor  lies.    Semb.  1  Rol.  2. 

That  he  pays  one  penny  for  every  milch  cow,  and  a  halfpenny  for 
every  other  cow,  for  tithes  of  all  cows,  oxen,  steers,  calves.  R.  Cro. 
£1. 446.     Vide  post,  (E  16.) 

Or,  one  penny  for  every  mare,  for  tithes  of  all  horses,  mares,  colts* 
Cro.  El.  446. 

That  for  payment  of  foil  tithes  for  sheep  which  he  has  upon  his  land 
at  Candlemas,  he  shall  be  exempt  for  the  whole  year  from  tithes  for 
sheep.     R.  1  Mod.  229. 

That  he  pays  every  ninth  night  and  tenth  morning  all  his  milk,  firom 
the  tenth  of  May  till  a  lamb  bleats  in  the  parish,  in  lieu^  of  all  tithes  of 
inilk  in  the  parish.     R.  Carth.  46 1  • 

[To  pay  every  tenth  evening  and  morning's  milk  in  kind,  from  Hoc- 
Monday  (i.  e.  Monday  fortnight  after  Easter)  to  2d  November,  not  good 
modus  for  milk.     M.  17S1,  Bunb.S07.] 

[By  act  for  inclosing  common,  the  lands  divided  shall  be  holden  by 
each  person  to  whom  they  are  allotted,  subject  to  the  same  charges 
as  their  own  former  lands  were ;  ninety  acres  are  allotted  to  the  owner 
of  S.  which  was  exempt  from  tithe  of  com,  grain,  and  hay  (but  not  of 
coqimota);  the  impropriator  is  not  parly  to  the  act,  and  all  rights^  ftc. 
saved :  the  ninety  acres  are  not  exempt  from  tithe.  P.  3  6.  3.  3  B. 
M.  1375.1 

(E  16.)  If  it  be  to  pay  one  species  of  tithes  in  satisfaction  for 

another  species. 

So,  it  is  not  a  good  modus,  if  a  man  prescribes  to  pay  one  qiedes  of 
tithes  in  recompence  of  another  species :  as,  if  he  allege  a  prescription 
to  pay  the  tenth  cock  of  hay,  for  all  the  tithes  asS  his  hay.  R.  Cro.  El. 
786.  \a) 

Or, 

(a)  The  modus  in  Cro.  £1. 786.  is,  the  tenth  sheaf  of  corn,  the  tenth  cock  of  hav,  the 
tenth  fleece  of  wool,  the  seventh  calf,  and  the  parson  to  pay  \\d^  and  the  eighth  calf, 
if  h^  had  eight,  and  the  parson  to  pay  \d.  ei  tic  tuque  ten ;  and  if  be  had  un^  ft^ea, 

to 
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Or,  a  moiety  of  the  tithes  in  Bach  a  elose^  for  all  tithes  of  hay  there 
Semb.  cont.  Godb.  120. 

Or,  the  tenth  sheaf  of  com,  for  all  tithes  of  his  com.  Cro.  £1.  786. 
Mo.  278.     Sav.  100. 

Or,  the  seventh  cali^  the  parson  paying  three  halip^ice;  the  eighth, 
he  paying  a  penny ;  and  a  hal^)enny  for  every  one  under  seven,  in  re- 
compenceforall  tithes  of  his  cattle.     R.  Cro.  £1.  786. 189. 

Or,  a  load  of  hay,  for  all  hay  upon  his  land.     Semb.  1  RoL  172. 

A  penny  for  every  milch  cow,  and  ahalfpenny  fiir  every  other  cow; 
for  tithes  of  all  cows,  steers,  &c.    Mo.  909.  911.     1  Rol.  651.  L  11. 

Or,  for  all  catde  or  agistments.     R.  Mo.  454.     Cro.  £1.446.  475. 

Yet  if  a  payment  be  of  a  species  in  recompence  of  that  species  and 
another  thing  for  which  no  tithes  are  payable,  it  seems  good :  as,  to 
pay  the  tenth  shock  of  com,  for  tithes  of  all  com,  grass,  or  headlands, 
and  rakings.    2  Leo.  70. 

[A  custom  to  pay  tithe  of  wool  by  tiie  pound  and  not  by  the  fleece^  is 
not  a  modus.     M.  1  O.  2.     Str.  788.] 

< 

(£  170  If  it  be  not  a  certain  recompence. 

So,  it  is  not  a  good  modus  if  the  payment  be  uncertain :  as,  that  he 
shall  pay  a  penny  an  acre,  or  thereabouts,  for  eveiy  acre  of  his  arable 
land. 

That  he  shall  pay  45.  for  every  day  that  he  ploughs  for  wheat,  and  2s, 
for  every  day  that  he  ploughs  for  barley. 

That  he  shall  pay  so  much  for  every  calf  sold,  for  tithes  of  all  bar- 
ren catde;  for  perhaps  he  may  not  have,  or  may  not  sell  any.  Cro.  £1. 
139. 

That  the  inhabitants  of  such  messuages  shall  pay  each  4(f.  to  the  vicar, 
for  reconfpence  of  his  tithes  there ;  for  perhaps  nobody  nuiy  inhabit  in 
those  houses.     R.  Cro.  El.  159. 

That  the  owner  of  a  manor,  or  any  part  of  it,  pays  4d.  for  tithes  of 
his  herbage;  for  if  he  has  but  a  foot,  he  shall  pay.     1  Vent.  8. 

That  he  pays  a  modus  on  or  about  April ;  for  he  ought  to  ascertain 
the  time  of  payment.     Mod.  Ca.  in  L.  &  Eq.  375. 

[A  modus  to  pay  Is.  per  pound  for  pasture  according  to  the  value  of 
the  land,  or  Is.  per  pound  according  to  the  value  of  the  rent,  is  void. 
H.  1717.  Bunb.  20.    T.IO  G.  Bunb.  174.] 

[Distributive  modus  is  not  good.     Sc.  T.J  721,  Bunb.  80.] 

[Nor,  if  the  time  of  payment  be  uncertain.  P.  1722,  Bunb.  105. 
T.  1722,  H.  1728,  Ibid.     T.  1725,  Bunb.  198.] 

[Several  customary  payments,  though  they  sometimes  varied,  were 
established  against  the  tithes  of  houses  in  London.    P.  1722,  Bunb.  106.] 

[That  the  parishioners  carry  a  cart  load  of  turf  to  the  parsonage^  not 

food;  cartlcMid  uncertain,  and  no  right  of  turbary  alleged.     H.  1722, 
Junb.  126.] 

[A  modus  of  4f .  for  tithe  hay  arising  on  his  farm,  is  void ;  as  it  may 
introduce  a  fraud,  if  he  turn  all  his  arable  land  into  meadow,  and  it  is 
uncertain  of  what  a  farm  consists.    P.  1728,  Bunb.  129.] 

to  pay  only  \d,  for  ever^  one,  and  so  after  that  rate  for  lambs  and  colts,  and  that  it  was 
in  satisfaction  for  the  tithes  of  all  dry  cattle,  and  for  all  other  tithes  of  corn,  hay,  and 
cattle ;  R.  and  being  onW  tithes  in  Jund,  they  cannot  be  in  satisfaction  for  the  tithes  of 
other  things  thaa  themselves. 

^  [To 
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[To  pay  Si.  4d  for  a  score  of  sheep  shorn  out  of  the  parish  at  Easter^ 
or  otherwise  when  the  sheep  shall  be  sold,  void  for  uncertainty.  ^  T* 
10  G.  Bunb.  171.} 

[If  the  day  of  payment  of  a  modus  is  omitted  in  a  bill,  it  is  fatal;  but 
in  an  answer  it  may  be  supplied  by  evidence.   T.  1733,  Bunb.  328.] 

[Six  sjiillings  and  ei^ht-pence  for  evc»T  tenth  cal^  without  saying, 
soin  prof>ortioif  if  less  thta  ten,  is  bad.    loid.] 

(£  18#)   If  there  does  not  appear  a  remedy  for  the  modus. 

So^  if  no  remedy  appears  for  the  modus ;  as,  if  he  alleges,  that  all  occu- 
piers of  lands  within  such  a  vill  pay  25.  for  all  tithes withm the vill;  forno 
remedy  appears  If  any  will  not  contribute:  otherwise^  if  he  saysy  quilib^ 
occupator  shall  pay  for  his  tithes.    2  Keb.  280. 

(E  19*)  If  apparently  unreasonable. 

So,  a  modus  apparently  unreasonable  shall  be  void :  as,  to  pay  a  half- 
penny for  tithes  of  all  willows,  &c.  cut  by  him  in  the  same  parish ;  without 
saying,  for  willows  cut  upon  his  own  limd.     R.  Godb.  60. 

To  pay  the  tenth  lamb  of  all  lambs  in  the  parish.     Hob.  329. 

To  pay  tithe  of  milk  at  the  place  where  his  cows  are  milked.  B.  Carth. 
461. 

[To  set  out  tithes,  (as  of  wool),  absque  visu  et  tactu  of  the  parson. 

M.  1732,  Bunb.  321.] 

< 

(£  20.)   How  a  modus  shall  be  destroyed. 

So,  a  modus  may  be  lost  by  frequent  payment  of  tithes  in  spede.  Vide 
Prescription,  (G). — Ante^  (E  13.) 

By  neglect  to  pay  the  consideration  payable  as  the  modus. 

So,  a  modus  diall  be  destroyed,  by  uie  destruction  of  the  thing  for 
which  the  modus  was  paid ;  as,  if  a  modus  be  of  so  much  for  two  fiifiing- 
mills,  and  they  are  converted  to  a  corn-mill.     1  Brownl.  32. 

Or,  a  modus  be  for  a  pair  of  stones  in  such  a  mill,  and  another  pur 
be  added.     1  BrownL  32.     R.  4  Mod.  45. 

If  a  modus  be  for  a  mill  on  such  a  stream,  and  the  owner  diverts 
the  current,  and   afterwards  erects  a  new  mill  upon  a  new  stream. 

1  Rol.  652. 1.17. 

If  a  modus  be  for  hay  in  forty  acres,  and  the  owner  converts  them  to 
tillage;  it  shall  be  suspended  during  the  tillage.  Crodb.  194.  Vide 
1  Rol.  651. 1.  35. 

Or,  to  hops.     Vide  1  Rol.  651.  L  35. 

If  a  modus  be  to  pay  a  buck  or  doe  for  tithes  of  such  a  park,  which 
is  afterwards  disparked.     Cro.  El.  (467.)     Vide  Ante,  (E  13.) 

Or,  a  buck  or  doe  out  of  such  a  park  for  tithes  of  land  there. 

Or,  a  shoulder  of  eveiy  buck  or  doe  in  the  park.  Vide  Cro.  £1. 
(467.) 

Or.  105.  per  ann.  for  tithes  of  deer  and  herbage  in  the  park. 

But  a  modus  shall  not  be  destroyed  by  payment  of  tithes  in  specie  for 
20  years.     2  Inst.  653. 

[If  parishioners,  without  consent  of  parson,  divide  and  enclose  a 
common  which  was  covered  by  a  modus,  the  modus  is  destroyed ;  but  if 
with  the  consent  of  parison,  and  an  act  of  parliamait  passed,  that  all 
shall  enjoy  their  rights  of  severalty  as  th^  did  their  rights  of  common 
before,  it  is  not  destroyed.    T.  1748>  1  Vesey,  115.] 

(E  21.) 
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■ 

(£  21.)  By  a  real  composition  of  a  lay  person. 

80^  a  man  mav  be  discharged  from  payment  of  tithes  by  a  real  cots^ 
position:  as,  if  he  or  his  ancestor  has  made  an  agreement  with  the 
parson,  by  assent  of  the  patron  and  ordinary,  to  be  firee  from  tithes 
in  specie  against  him  and  his  successors,  upon  such  a  sum  to  be  paid 
annually  to  him  and  his  successors.  Oxl.  Ju.  Ecd.  705.  Vide  ante, 
(E  8.) 

Or,  in  lieu  of  such  hind  given  to  the  parson  and  his  successors. 

And  of  such  discharge  every  one  who  has  the  land  shall  take  benefit. 
Jon.  368,  9. 

So)  every  owner  of  land  may  make  composition  with  the  parson  for 
tithes,  during  the  mutual  lives  and  occupancy  of  themselves.  Vide  post, 
(L2.) 

And  such  composition  for  a  year,  by  parol,  will  be  good.    2  Cro.  137* 

So,  it  may  be  for  several  years,  when  made  by  way  of  retainer  for  his 
own  tithes.  Semb.  cont.  Cro.  £1.  249.  2  Cro.  137*  But  Yd.  in  the 
same  case  semb.  ace  Yel.  94?r 

And  if  there  be  a  composition  by  an  owner,  for  him  and  his  assigns ; 
the  assignee  shall  have  the  advantage.     2  Cro.  668,  9. 

But  a  real  composition  shall  not  be  good  if  it  be  not  by  fine  or  deed. 
Vide  Cro.  El.  188.  249. 

If  it  be  not  for  them,  and  their  heirs  and  successors. 

60,  since  the  st.  1  El.  &  IS  El.  10.  there  cannot  be  a  real  composition. 
Cod.  Ju.  Ecd.  706. 

[Decrees  have  been  made  in  chancery  (since  the  restraining  statutes) 
to  confirm  compositions  rdating  to  the  rights  of  the  church  made  by 
parson,  patron  and  ordinary,  but  always  where  they  were  presumed  to 
be  for  tiie  benefit  of  the  church.     H.  19  G.  2.    Wiis.  1280 

[So,  a  composition  with  a  parson  during  hb  life,  is  not  good  against 
himself,  if  it  be  by  parol  only.  R.  2  Cro.  13?.  Hob.  176.  Yd.  94. 
2  Rol.  63. 1.  1.     R.  Cro.  El.  188.  249. 

Nor,  a  composition  for  several  years;  if  it  be  not  by  way  of  retainer. 

[Composition  of  the  occupier  with  the  agent  of  proprietor  of  tithes, 
binds  the  principal     P.  6  G.  3.    3  B.  M.  1873.] 

[And  it  is  good  by  parol  if  the  com  is  severed.    Ibid.] 

[The  same  notice  must  be  given  to  determine  a  composition  for  tithes, 
as  between  landlord  and  tenant :  and  the  requisition  of  due  notice  has 
been  carried  forther  in  the  former  case  than  in  the  latter ;  in  the  latter^ 
where  the  tenant  controverts  the  right  of  the  landlord,  the  defect  of 
notice  cannot  be  set  up ;  but  in  the  former,  though  the  defendant  sets  up 
a  modus,  which  controverts  the  incumbent's  right  to  tithes  in  kind,  and 
failing  of  that,  insists  it  is  a  composition,  he  may  take  advantage  of  the 
incumbent's  defect  of  notice,  that  he  will  terminate  the  composition. 
2  Brown,  161.     C.  P.  T.  39  Geo.  3.    1  Bos.  &  Pul.  Rep.  458. 

(F)  Ci)e  jetebecal  fiinD0  of  titfjejet. 

(Fl.)  Predial. 

Tithes  are  predial,  personal,  or  mixt. 

Predii^  are  tithes  which  arise  from  the  land,  spontaneously,  or  by 

mannrance;  as,  tithes  of  com,  hay,  wood,  herbs,  &c.    1  Rol.  635.  1. 10. 

So,  wine,  flax,  and  hcmp^  are  predial.  2  In6t.>649.    1  Rol.  635. 1. 17. 

So, 
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So,  hops.     1  Rol.  6S6. 1. 21. 

So»  all  fruits  i  as  apples^  pears^  mast,  &c.  1  Rol.  655r  I.  22. 
8  Inst  649. 

(F2.)  Mixt. 

Mixt  are  tithes  which  arise  from  cattle  and  beasts  receiving  their 
noorishment  upon  the  land :  as,  calves,  lambs,  kids,  pigs,  chickens,  &c* 
1  Rol.  685. 1.  15.30. 

So,  wool,  milk,  cheese,  &c.     1  Rol.  685. 1.  SO.    2  Inst.  649. 

So,  eggs.     Cod.  Ju.  Eocl.  691. 

(F  3.)  Personal.  —  Who  ought  to  pay  them. 

Personal  are  the  tithes  or  decitna  pars  of  the  clear  gain  whidi  is  raised 
ex  opera  personali  of  a  man,  his  charges  and  expences  according  to  his 
condition  and  d^ee  bdng  deducted.  1  Rol.  656. 1.  2B.  2  Inst.  621. 
Cod.  Ju.  Ecd.  699.     2  Inst.  649. 

By  the  st.  2  &  S  Ed.  6.  IS.  every  person  exercising  merchandizes, 
bargaining  and  selling,  dothing,  hanaicraft,  or  other  art  or  faculty,  being 
such  person,  and  in  such  places  as  have  accnstomably  for  forty  years 
past  paid  personal  tithes,  (except  day-labourers),  shall  pay  them  yearly 
at  or  before  Easter,  viz.  the  tenth  of  his  clear  gains,  his  charges  andex- 
pences  according  to  his  estate  or- degree  deducted. 

By  which  it  appears  that  personal  tithes  axe  of  the  nature  of  obla- 
tions: which  in  some  places  are  due  by  custom.     Vide  ante,  (B  1.) 

Tithes  for  a  fulling,  paper,  iron  mill,  are  personal  tithes.  2  Inst. 
621.     1  Rol.  656. 1.  34.    Vide  post,  (H.  12.) 

So,  tithes  paid  for  taking  fish^  pilchards,  herrings,  &c.  i^>on  the. sea.. 
1  Rol.  6Se.  L  80.  ' 

By  the  st  2  &  3  Ed.  6. 13.  if  any  refuse  to  pay  his  personal  tithes^ 
the  ordinary  may  call  him  before  him,  and  examine  him  by  all  lawful 
means  (other  than  his  own  oath)  concerning  the  true  payment  of  them. 

(F  4.)  Who  are  not  bound  to  pay  them. 

But  by  the  st.  2  &  3.  Ed.  6.  IS.  day»labourers  are  not  obliged  to  pay 
personal  tithes.    Vide  ante,  (F8.) 

Nor,  servants  for  the  plough,  for  their  wages.     1  Rol.  646. 1.  25. 

Nor,  an  innkeeper,  for  gain  by  the  sale  of  wine  or  beer.  Cod.  Ju.  Eccl. 
699.     2  Bui.  141. 

Nor,  a  person,  for  his  gain  by  money  put  out  at  interest  2  Bui. 
141. 

Or,  for  his  gain  by  the  sale  of  a  house,  &c.     R.  1  Rol.  656.1.  ult. 

Nor,  for  the  clear  gain  which  a  man  makes  by  the  loan,  &c  of  any 
thing,  without  his  labour.     Per.  Dod.  1  Rol.  666. 1. 44. 

So,  a  man  may  prescribe  to  pay  a  modus  for  them.  2  Inst  657.  Vide 
ante,  (E  10,  &c) 

(G)  (Breat  titftejet. 

(G  1.)  What  are. 

So,  tithes  are  divided  into  great  or  small  tithes. 
Great  tithes  are  tithes  of  wood,  com,  or  hay. 

So^  tithes  of  other  herbs,  which  are  planted  or  sown  in  large  quanti- 
ties, so  that  the  most  p^rt  of  the  parish  has  them,  will  be  great  tithes : 

as. 
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asy  saffiroiit  wood,  hemp,  flax,  &c.     R.  Hat.  78.    'Cn>.  Car.  28.    Per 
Holt  ace  but  three  J.  cont.  S  Lev.  365. 

[Peas  and  beans  set  and  sowed  in  rows,  drilled,  hoed,  and  hmd-weeded 
in  a  garden-like  manner,  where  great  part  of  the  parish  was  in  that  cul- 
ture, and  no  endowment  nor  usage,  decreed  to  be  a  great  tithe.  10  6. 
Bunb.  169.     Contra  infra.] 

(G  2.)  What  not. 

[Potatoes,  though  sown  in  great  quantities  in  the  common  fidds,  are 
a  small  tithe :  for  if  the  quantity  will  turn  small  tithes  into  great,  why 
will  it  not  turn  great  into  small  ?  There  is  no  case  determined,  that  the 
Fule  of  tithes  shall  depend  on  the  quantity,  and  not  on  the  nature.  Per 
Hardwicke  C.    Sed.  qu.  T.  1742,  2  Atkyns,  364.] 

[Peas  and  beans  set  in  rows  and  ranks,  and  hoed  and  weeded  widi  the 
hand»  in  open  fields  turned  only  with  the  plough,  are  small  tithes.  In 
Sc.  affirmed  by  the  lords.  H:  1717,  Bunb.  19.  N.  B.  It  is  said  there 
was  proof  of  usage.] 

[Clover-seed  is  a  small  tithe.    H.  1738,  Bunb.  344.  Com.  633.  S.  C] 

[But  herbs  in  gardens  are  small  tithes.     Pal.  222.] 

So,  wool,  milk,  cheese,  and  the  young  of  animals.    2  Inst.  649. 

Lambs.     Pal.  220.  222. 

So  wax,  honey,  &c.    2  Inst  649. 

So>  woad,  saffiron,  &c.  generally  are  small  tithes.  R«  Cro.  Car.  28. 
Hut  77.     Pal.  220.  222. 

So,  flax,  hops,  tobacco,  &c.  Hut  78.  1  RoL  643. 1.  22.  R.  Per 
three  J.  3  Lev.  365.  Carth.  264.  Skin.  366.  Semb.  1  Sid.  443. 
4  Mod.  184. 

Though  they  are  sowed  in  an  open  field  in  thirty  or  forty  acres  spar^ 
sim*  R.  Cro.  £1.  467.  Mo.  909.  R.  per  three  J.  Holt,  cont  3  Lev. 
365.    R.  Ow.  74.     4  Mod.  184. 

So,  a  vicar,  endowed  de  altaragio  et  minutis  decimisy  may  be  oititled 
to  tithes  of  wood,  hay,  &c.  if  under  such  endowment  he  has  taken  them 
time  whereof,  &c.    R.  2  Bui.  27. 

[Agistment  tithe  is  a  small  tithe.     1  Wils.  170.] 

(H)  £)f  tDl)at  tf)ing!B(  tittt0  are  payable. 

(Hi.)  Of  common  right. — Corn. 

Tithes  are  payable  of  common  right  of  all  things  which  annually  in- 
crease, either  spontaneously,  or  by  the  industry  of  the  parishioner. 
As,  of  all  corn,  viz.  wheal^  rye,  millet,  bal-ley,  oats,  peas,  &c. 
Of  vetches,  tares,  &c. 
Of  woad,  safiron,  hops,  hemp,  flax,  8cc. 
Though  the  peas  are  gathered  when  green,  for  sale,  or  swine.    Vide 

1  Rol.  647. 1. 15. 

The  manner  of  payment  shall  be  such  as  the  usage  or  custom  of  the 
country  dlows :  as,  where  ithas  been  usually  paid  in  the  sheaf  or  bundle 
it  shall  be  a  good  manner  of  setting  out  of  tithes. 

By  Can.  Ro.  Winchelsey,  1 305.  Deciifue  defru^tbus,  nan  deductis 
expenm^iniegra  etsinedimimimmf  mdomiiu)  *  Vide  C!od.  Jn.  Elcd.  692. 

But  no  time  ought  to  be  paid  for  the  ndcings  of  com,  where  it  is  not 
dispersed  lr|r  fraud.  2  Leo.  28.  1  Rol.  379.  1  Rol.  645. 1.  30.  '  R- 
Mo.  278.  910.     Cro.  EI.  475.  660.702.     2  Inst.  652. 

Nor, 
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Nor,  for  peas  gathered  green  to  be  eaten  in  his  family.  1  Rol.  647« 
1.  14.  ,  ' 

Nor^  for  stubble.     1  Rol.  640.     Lut.  Yd.  86, 7.     2  Inst  662. 
Soy'by  custom,  tares,  vetches,  &c.  cut  when  green,  for  the  beasts  of  the 

Slough,  may  be  exempted  from  the  payment  of  tithes.     R.  Jon.  S57« 
t.  2  Leo.  27,  8.     R.  Cro.  Cat.  893. 

(H  2.)  Hay- 
So^  tithes  are  due  of  all  grass  cut  for  hay :  defcenis  ubicunque  creseant. 
Can.  R.  W.  1305.    Vide  Cod.  Ju.  Eccl.  692. 

Though  it  be  clover^  or  other  grass  of  modem  use.     Carth.  264. 

Of  eveiy  crop,  where  two  or  more  crops  are  taken  in  one  year. 

Of  grass  in  an  orchard,  &c.  though  tithes  be  paid  for  the  growing 
there.     Vide  2  Inst.  652. 

Of  hay  used  for  cattle  of  the  plough,  or  dairy.    2  Cro.  47. 

So,  of  fodder  for  them,  taken  out  of  fens.   R.  2  Cro.  47*     Mo.  683. 

ThoujTh  it  be  for  cattle  which  manure  his  land.     Mo.  683. 

So,  oiafter-mowth,  except  where  there  i^  a  discharge  by  prescription. 

1  Rol.  640.  I.  40. 

Tithe  of  hay  may  be  set  out  in  grass-cocks.     R.  1  Rol.  644.  1.  5. 

2  Mod.  Ca.  117.  (2d  Part.) 

But  where  by  custom  or  usage  it  has  been  paid  in  hay-cocks,  it  ought 
to  be  so.     Semb.  1  Rol.  172. 

And  if  it  be  set  out  in  grass-^cocks,  the  parson  may  come  upon  the 
land  to  make  hay  of  it ;  and  a  custom  to  the  contrary  would  be  void. 
R.  1  Rol.  420. 

But  tithes  shall  not  be  paid  for  mss  upon  headlands  left  for  turning  of 
the  plough,  if  it  be  cut  for  hay.     Per  two  J.    Lit.  13.     Lane,  16. 

Nor,  for  grass  cut  upon  balks  in  corn-fields.     2  Inst  652. 

Nor,  for  stubble  of  com,  or  fern. ,  2  Inst.  652. 

Nor,  generally,  for  after-mowth  or  meadow ;  where  a  man  prescribeis 
to  be  discharged,  as  he  may,  by  payment  of  the  tithes  of  the  fint  mowth. 
1  Rol.  640.  1.  40.  R.  2  Cro.  1 16.  Cod.  Ju.  £ccl.  706.  Mo.  910. 
Cro.  Car.  403.    Cro.  El.  660.     Hob.  250. 

Nor,  for  pasture,  after  tithes  paid  of  the  hay.  R.  1  Rol.  640. 1. 45. 
Cod.  Ju.  Eccl.  706.     2  Inst.  652. 

Nor,  for  grass  cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not 
made  into  hay.    2  Leo.  28.     1  Rol.  645.  1. 5. 

Nor,  for  agistment  in  after-pasture,  after  tithes  paid  of  the  hay. 
1  Rol.  640.  1.52.  641.1.10. 

Or,  upon  the  grass  of  fallows;  for  the  fallow  is  for  the  increase  of  tithes 
of  com  the  next  year. 

Nor,  by  custom,  for  grass  of  headlands  cut  for  beasts  of  the  plough. 
R.  Cro.  Car.  393. 

(H  3.)  Wood. — Of  what  wood  tithes  shall  be  paid. 

So,  of  common  right,  tithes  shall  be  paid  otsilva  cadua  which  is  not 
great  wood  or  timber.  By  canon  16  Ed.  3.  it  was  declared,  that  all 
wood  was  51^  caduaei  decimabiUsi  but  by  Pari.  17  Ed.  3.  &  18.  Ed.  3. 
it  was  a^eed,  that  no  tithes  be  paid  of  wood  but  where  they  used  to  be 
given.  By  Pari.  21  Ed.  3.  that  ^hey  be  paid  only  of  underwood.  And 
now,  by  the  st  45  Ed.  3.  3.  Conf.  47  Ed.  3.  if  demanded  of  great  wood 

of 
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of  tweni^  years  or  above,  a  prohibition  goes.     1  RoL  657)  6S8, 6S9.  LS5. 
Pal.  S8.   Seld.  H.  of  T.  S  vol.  1200. 

AndtIioiigh2H.4f.aQd2H.  5.  it  was  desired,  that  all  wood  of  twenty 
years  or  more  should  not  be  titbable,  it  was  denied.  1  RoL  639. 
1.  5.  15. 

And  therefore  now,  tithes  shall  be  demanded,  unless  it  be  of  great 
wood ;  for  if  it  be  of  great  wood  a  prohibition  goes :  if  of  siha  atdua 
generally,  a  consultation  goes  for  the  tithes  of  silva  (utdua^  dum  de  grams 
arboribui  turn  aeatur.     1  Rol.  640.  1.  2.     R^.  44. 

As,  of  all  underwood  under  the  age  of  twenty  years,  tithes  ought  to 
be  paid. 

So,  of  underwted  cut  for  fuel,  though  it  be  above  twenty  years  growth. 
R.  1  Sid.  300.     1  Lev.  189.     D.  Pal.  38. 

And  though  there  be  great  trees  growing  sparsim  in  it.     1  Sid.  300. 

Or,  a  small  quantity  of  oak,  8cc.  be  mixed  in  the  fiiggots  of  the  under- 
wood.   R.  2  Leo.  79. 

Thoudi  used  in  his  house  in  the  same  parish.     1  Sid.  447. 

So,  or  oak,  ash,  elm,  or  any  other  trees  cut  under  the  age  of  twenty 
years,  tithes  ought  to  be  paid.  R.  Cro.  El.  1.  Per  two  J.  ccmt  Cro. 
£1.  6B. 

[Trees  above  twenty  years  growth,  if  cut  and  corded  for  fuel,  and  the 
bark,  are  tithable.    Bunb.  98.     Sed  qu.] 

So,  of  willow,  hazel,  holly,  maple,  birch,  alder,  thorn,  &c.  in  a  country 
where  they  are  not  used  for  timber  (as  generally  they  are  not),  tith^ 
ought  to  be  paid;  though  they  be  above  the  age  of  twenty  years,  and  of 
whadtever'age  or  bigness.  1  Rol.  640. 1. 25.  R.  2  Cro.  199.  Ma  907. 
Cro.  EL  1.     1  Brownl:  94.     Hob.  219. 

So,  of  beech,  hornbeam,  &c.  in  a  country  where  they  are  not  used 
for  timber.     1  RoL  640. 1.  24. 

[Whether  beech  is  'esteemed  timber  in  a  certain  county,  shall  be  tried 
by  issue.    H.  1724,  Bunb.  192.] 

Though  growing  in  the  defence  of  the  house,  and  the  cutting  them  is 
waste.     Hob.  219.     1  RoL  640. 1.  32. 

Though  cut  for  fuel  or  fences,  unless  where  exempted  by  custom. 
R.  Cro.  Car.  113. 

Or,  are  consumed  in  the  house  of  a  farmer,  by  which  means  the 
parson  has  uberiares  decimas.     1  Vent.  75. 

So,  of  broom,  furze,&c.     Cod.  Ju.  EccL  708.  710.     Godb.  44. 

So,  of  a  nursery  of  young  trees  for  transplanting.  R.  Jon.  416. 
R.  Hard.  380.     R.  1  RoL  637.  L  20.     Cro.  Car.  526. 

So,  tithes  are  paid  of  acorns,  &c.  of  timber ;  for  they  increase  an- 
nually.  11  Co.  49.  1  RoL  640. 1.  37.  Cod.  Jn.  EccL  706.  cont 
where  thq^  were  not  gathered  and  sold,  but  eaten  by  the  swine.  Hed. 
27.     (Vide  Lit  40.)    Ace.  Mo.  762. 

[A  parish  cannot  prescribe  in  mm  decimando  for  tithe- wood,  and 
therefore  the  occupiers  must  always  set  forth  an  exemption.  P.  1720, 
Bunb.  61.] 

(H  4.)  Of  what  not 

But  since  st.  45  Ed.  3.  3.  no  tithes  ought  to  be  paid  of  great  trees  of 
the  age  of  20,  30,  or  40  years;  and  if  they  are  demanded  of  such  trees, 
a  prohibition  goes. 

As,  of  oak,  ash,  elm,  of  above  20  years  growth;  for  they  are  timber 
throughout  the  whole  kingdom. 

So, 
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$09  of  beech,  maple^  &c.  or  other  trees  in  a  country  where  they  are 
used  for  timber.     1  Rol.  640. 1.  SO.     Mo.  541.     Noy.  SO.    2  Rol.  8S. 

Though  oaks.  Sec.  of  above  20  years,  are  decayed,  and  only  fit  for  fuel; 
Mo.  541.     R.  Cro.  £1.  477- 

So,  if  oaks,  &c.  are  topped  within  the  age  of  twenty  years,  and  after- 
wards the  lops  are  suffered  to  grow  above  20  years,  no  tithes  are  de- 
mandable  of  these  lops;  for  they  are  timber.  1  Rol.  640.  1.  7. 
R.  2  L^.  79. 

So,  if  oaks,&c.  of  above  twenty  years  be  topped  or  lopped  usually  withiii 
twenty  years,  no  tithes  are  due  for  the  tops  and  lops.  R.  11  Co.  48.  b. 
1  Rol.  640.  1.  15.  Semb.  2  Cro.  100.  R.  Cro.  ;E1.  477,  8.  Mo.  908. 
762.     Godb.  175. 

Nor,  for  trunks  of  oaks,  &c.  after  twenty  years,  though  become  rotten. 

1  Rol.  640.  I.  10.     11  Co.  49.  a.  81.  a. 

Nor,  for  the  germins  of  such  timber-trees,  which  grow  de  radicibus 
et  stipitibuSf  after  the  tree  is  cut  down.     1  Rol.  640. 1.20.     11  Co.48.b. 

Nor,  for  the  bark  of  such  trees:  for  it  is  privileged  in  respect  of  the 
tree.     1  Rol.  640.  1.  S5.     11  Co.  49.  a. 

Nor,  for  a  small  quantity  of  underwood,  put  in  faggots  with  the  lopk 
of  oaks,  &c.     R.  2  Leo.  79.     Cro.  £1.  S47. 

Nor,  &r  roots,  or  stubs  of  trees,  or  underwood  cut,  for  which  tithed 
were  paid ;  if  they  be  rooted  up  before  new  germins  grow.  R.  l  Rol. 
€S7.  1.  'S5.     Mar.  58.  64. 

Nor,  for  the  wood  of  fruit-trees,  cut  the  same  year  in  which  tithe  was 
paid  for  the  fruit.     2  Inst.  62 1  • 

Nor,  for  wood  used  for  fences.      R.  Mo.  917.      1  Rol.  644.  1. 40. 

2  Inst  652. 

Nor,  for  wood  for  burning  of  bricks  for  repairing  the  house  of  the 
parishioner.     Cod.  Ju.  Eccl.  708.     1  Rol.  645.  L  10. 

Nor,  for  dotards,  used  for  fuel.    R.  Mo.  908. 

Nor,  for  wood  for  necessaries  in  the  house,  and  for  fences,  by  which 
the  parson  has  tdferiores  decimas.     1  Sid.  447* 

[No  tithe  shall  be  paid  of  hop-poles  (semb.  used  by  the  grower). 
H.  nn.inSc.    Banb.20.] 

Nor,  for  br4>om,  furze,  &c.  used  for  firing  in  the  house  of  the  pa- 
rishioner.    R.  Cro.  £1.  609.     Mo.  909.     1  Kol.  644.  I.  4S. 

Tithes  of  underwood  shall  be  paid  bv  him  who  cuts  it. 

So,  tithes  of  a  nursery  of  plants  shall  be  paid  by  him  who  pulls  them 
up.    R.  Hard.S80. 

(H  5.)  Agistment  of  cattle. 

So,  of  common  right,  tithes  shall  be  paid  for  the  herbage,  or  agistment 
of  barren  cattle,  which  yield  no  profit  to  the  parson.  Ca.  Pari.  192. 
R.  Sal.  655.     R.  Hard.  184.     Cro.  £1.  446.  475, 6. 

The  canon  anno  1S05  says,  quod  de  pasturis  etpascuis  tarn  communi- 
bus  quam  non  communtbus  decinue  persolvantur  secundum  numerum  animal 
Hum  et  dierum.    Vide  Cod.  Ju.  Eccl.  69S. 

And  tithes  shall  be  paid  for  the  pasture  of  all  cattle  not  profitable  to 
the  parson.    Cod.  Ju.  Eccl.  706. 

As,  if  a  parishioner  buys  cattle,  which  he  depastures  for  sale.  R.  Cro* 
El.  475, 6.     1  Rol.  647.  I.  5. 

Though  they  be  beasts  of  the  plough,  or  for  milking;  if  the  owner 
V6L.IIL  Hh  does 
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does  not  use  them  for  such  use,  but  pastures  them  for  sale.     Cod.  Ju. 
Eccl.  707. 

So,  if  he  buys  oxen,  steers,  or  horses,  and  sells  them  when  fatted. 
I  RoL647.  1.  17.  22.29. 
Or,  rears  young  cattle,  and  sells  them.     1  Rol.  647.  1.  25* 
[Tithe  for  yearlings.     M.  1721,  Bunb.  90.] 

So,  if  be  uses  them  for  the  plough  or  pail  covinously,  and  only  for  a 
polour. 

So,  beasts  of  the  plough,  which  are  disused  for  the  plough  and  fatted 
for  sale,  ought  to  pay  tithes  for  the  time  after  they  are  disused.  R.  Co. 
Pari.  193. 

So,  if  an  innkeeper  depastures  the  horses  of  his  guests.  R.  Hard.  35. 
Or,  any  person  depastures  for  hire.     R.  Cro.  EI.  476. 
Or,  sheep  are  fed  upon  turnips  for  sale  after  sharing ;  though  tithes 
of  the  wool  were  paid.     R.  Ca.  Eq.  231,  2. 

So,  if  a  man  of  another  parish  holds  land  in  the  parish  of  6.  and  there 
depastures  cows,  horses,  or  other  cattle  for  plough  and  pail,  but  does  not 
use  them  in  the  parish  of  B.     R.5  Mod.  96.     R.  Hard.  184. 

So,  if  he  uses  part  in  part,  he  shall  pay  tithes  for  the  residue, 
p  Mod.  97. 

So,  if  a  man  agists  cattle,  part  profitable  and  part  unprofitable;  be 
^all  pay  tithes  for  herbage  of  those  which  are  unprofitable.  Cod.  Ju. 
Eccl.  707.     Poph.  197. 

Or,  part  with,  cattle  for  the  plough,  and  part  with  the  cattle  of  a  stranger. 
9  Rol.  191. 

Jf  the  owner  of  the  soil  agists  the  cattle,  he  pays  the  tithes.  Jon.  254. 
1  Rol.  656.  1.15. 

If  he  lets  tlie  herbage,  the  lessee  shall  pay  :  for  it  ought  to  be  paid  by 
the  occupier.     R.  Hard.  35. 

[Tithes  for  depasturing  unprofitable  cattle  shall  be  paid  by  the  occupier 
pf  the  ground,  not  by  the  agistor.  H.  1715,  1720,  in  Sc.    Bunb.  3.] 

[If  the  cattle  be* fed  on  a  common,  the  suit  must  be  against  their 
owner ;  for  the  owner  of  the  soil  has  no  profit  by  it.     Ibid.] 

If  all  the  herbage  be  taken  by  the  cattle  agisted,  the  tithe  ought  to  be 
paid  by  the  owner  of  the  cattle :  for  he  is  the  occupier.     R«  Hard.  184. 
The  sum  paid  for  agistment  shall  be  according  to  the  usage  of  the  place. 
Sometimes  the  tenth  part  of  the  yearly  value  of  the  iand«    Hard.  35. 
J84 

Many  times  the  twentieth  part« 

Or,  the  tenth  part  of  the  sum  received  for  the  agistment.  Cod.  Ju* 
Eccl  707. 

[Unprofitable  cattle  shall  pay  in  proportion  to  the  number  of  cattle^ 
Itnd  value  of  the  ground,     1713,  in  Sc.  Bunb.  1.] 

But  no  tithes  are  payable  for  (he  agistment,  or  herbage  of  cattle,  which 
^re  profitable  to  the  parson :  as,  fbr  sheep  for  sale;  for  they  pay  tithes  of 
their  wool     I  Rol.  647. 1.  20, 

[If  sheep  are  depastured  in  the  parish  three  or  four  months  after  they 
Jiave  been  shorn,  and  then  removed  into  another  parish,  and  shorn  there; 
tithe  of  herbage  shall  not  be  paid  for  them.  H.  1731,  Bunb.  313.] 

So,  for  oxen,'  steers,  horses,  &c.  used  for  the  plough  in  th^  same  pa* 
rish,  for  the  parsoi)  has  the  profit  of'  their  labour  in  his  tithes  of  the 
corn.  R.  Hard.  184,  J  Rol.  646. 1,  30^  45.  Win.  33.  2  Inst.  651, 
Yid^  Cro,  Car.  237, 

[Vetches 
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[Vetehes  and  clover  cut,  and  given  green  to  cattle  used  In  husbandry, 
pay  no  tithes.     Semb.  H.  1729,  Bunb.  279.] 

Nor,  for  cows,.8he^,  &c.  used  for  the  pail  in  the  same  parish :  for  the 
parson  has  tithes  of  their  milk,  &c.  R.  Hard.  184.  1  Rol.  6^6.  1.  30. 
Vide  Cro.  Car.  237. 

Nor,  for  cattle  fatted  for  the  victuals  of  the  family  of  the  owner  in  the 
same  parish,     1  Rol.  64<7.  1*  10.     R.  Cro.  Car.  2d7. 

Nor,  for  horses  for  the  riding  of  the  parishioner  himself.  R.  1  Bui.  171* 
Adm.  Poph.  126. 

So,  no  tithes  are  due  for  agistment  of,  beasts  fera  naturae ;  as,  deer, 
conies,  &c.  without  special  custom.     Vide  post,  (H  14.  16.) 

Nor,  for  the  skins  of  the  cattle.     I  Rol.  646.  I.  ?• 

Nor,  for  young  cattle  reared  for  the  plough,  or  for  the  pail.  2  Roi. 
646*  1.  S5.  40.     Mo.  910.     2  Inst.  651. 

So,  no  tithes  are  due  for  agistment  when  tithes  are  paid  for  hay  of  the 
same  land  in  the  same  year.    R.  Yel.  86. 

(H  6.)  The  young  of  cattle. 

So,  of  common  right,  tithes  are  payable  of  the  young  of  animals. 
.    As,  of  colts,  kids; 

Of  calves,  lambs,  pigs,  8cc.« 

The  manner  of  payment  by  the  common  law  is  generally  conformable 
to  the  canon.     Semb.  Cro.  Car.  403. 

By  a  provincial  canon  anno  1305,  pro  sex  agnis  et  infra^  sex  oholi 
dentvr  pro  decimd ;  si  septem  sint  agni^  septimus  detur  pro  decimd  rectori^ 
qui  tres  obolos  solvat  parochiano.  Si  rector  octaxmm  recipil,  det  denarium ; 
si  nonumy  det  obohimy  aid  expectet  ad  alium  annum^  si  maluerit;  et  tunc 
habeat  secundum  aut  tertium  agnum  de  agnis  secundi  anni.  Vide  Cod.  Ju. 
£ccl.  692.  But  this  part  which  allows  the  waiting  for  his  tithes  to  ano- 
ther year,  is  not  agreeable  to  the  common  law^  which  requires  an  annual 
payment  of  tithes.. 

By  another  canon^  incerti  temporis,  agni,  vitulty  pullij  equinij  et  alii 
foetus  decinudeSf  decimeniur  habitatione  ad  loca  ubi  nutriuntur  et  oriwUur. 
Tithe  of  lambs  is  not  divisible,  but  must  be  paid  where  they  fall.} 
If  sheep  are  kept  in  A.  all  the  year  till  Christmas,  when  they  are 
ready  to  lamb,  and  then  carried  to  defendant's  own  land  in  B.  where 
there  is  a  small  modus  for  lambs,  and  there  kept  till  Lady-day  for  conve- 
nience of  forage,  and  then  brought  back  to  A.;  this  is  not  sufficient  evi- 
dence of  fraud.     M.  1723,  Bunb.  139.] 

[N.  B.  Two  barons  thought  at  first  that  issue  should  be  directed,  to 
try  fraud  or  not  fraud.] 

And  the  same  manner  usually  prevails  for  tithes  of  calves,  kids,  pigs, 
&c.  which  the  canon  sup-a  prescribes  for  lambs. 

If  the  number  be  less  than  the  canon  mentions^  the  tenth  part  of  the 
value  is  usually  paid,  unless  where  custom  otherwise  determines. 

[The  tkhe  of  an  odd  numb6r  shall  be  paid  according  to  the  value  and 
not  carried  over  to  next  year.     T.  1725,  Bunb.  198.] 

The  time  of  payment  is  when  the  young  is  weaned,  and  can  live  without 
the  dam ;  unless  where  custom  prescribes  a  certain  time  or  age. 

iThe  ffeneral  rule  of  tithing  lambs  is  when  they  are  capable  of  living 
loutuiedam.     T.  1720,  Bunb.  133.] 

But,  by  custom,  a  man  may  be  exempted  for  the  young  of  cattle  nursed 
for  the  pail  or  plough.    R«  Cro.  £1.  702.    Mo.  910. 

H  h  2  Payment 
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Payment  of  tithes  for  the  young  of  animals  ought  to  be  by  each  owner 
severally. 

Though  the  sheep  of  several  are  depastured  together  in  one  flock. 

(H  7.)  Wool. 

So,  tithes  ought  to  be  paid  of  the  annual  product  of  animals;  as,  of 
wool,  milk,  cheese,  &c. 

And  it  shall  be  of  the  wool,  though  the  sheep  die  of  the  rot,  or  other 
disease. 

Though  the  owner  kills  or  sells  his  sheep.     Vide  1  Rol.  G^G-  1.  8. 

Payment  of  tithes  of  wool  shall  be  where  the  sheep  are  shorn,  gene-^ 
rally,  and  at  the  time  of  the  shearing. 

But  a  custom  to  pay  at  Lammas  is  good.     Mo.  910.     Cro.  £1.  702. 

But  by  canon  1305,  si  oves  alibi  (Estate  et  alibi  in  kieme  nutriftnturi 
dividenda  est  decima.    Vide  Cod.  Ju.  Eccl.  693. 

And  decima  lance  shall  be  paid,  as  well  as  de  agnisy  ubi  sunt  sex  vel 
septem  agni^  &c. 

[Tithe  shall  be  paid  of  the  wool  of  lambs,  though  the  lambs  tithed  two 
months  before.     M.  I73I,  Bunb.  90.] 

So,  if  sheep  be  sold  a  little  time  before  shearing,  into  another  parish; 
each  parson  shall  have  his  proportion  of  the  tithes.  Per  Williams, 
Lane,  16. 

So,  if  wool  be  taken  from  sheep  killed,  tithes  shall  be  paid  for  it 
1  Rol.  646.  1. 7. 

So,  if  cut  from  the  necks  to  prevent  flies,  &c.  without  more.  R. 
8  Bui.  242. 

But  no  tithes  shall  be  paid  for  wool  to  the  parson  of  a  parish,  where 
the  sheep  were  not  thirty  days. 

So,  where  tithes  are  paid  of  the  fleece,  nothing  shall  be  ^aid  for  the 
locks  and  belts.     Vide  1  Rol.  646.  1.  5. 

Nor,  for  wool  shorn  from  the  neck  about  Mich,  to  prevent  the  sheep 
being  caught  in  the  briars.     2  Rol.  645.  1. 45.  50. 

Nor,  for  the  birling  of  sheep,  without  fraud.     I  Rol.  645.  1.  50. 

(H  8.)  Milk. 

By  the  canon  1305,  de  lacte  decima  solvetur  in  caseo  tempore  suOf  et  in 
lacte  in  autumtio  et  kieme ;  nisi  parochiani  velint  redemptionemfacere  ad 
valorem  decima.     Cod.  Jur.  Ekrcl.  692. 

But  by  custom,  sometimes  it  shall  be  paid  in  specie,  throughout  the 
whole  year. 

Sometimes  cheese  only  shall  be  paid  in  lieu  of  tithes  of  milk.  Adm. 
Godb.  329.     R.  Cro.  El.  609.     Mo.  909. 

So,  a  custom,  to  pay  the  tenth  cheese  made  between  the  1st  of  May 
and  1  St  of  August,  in  lieu  of  all  tithe  of  milk,  is  good,  R.  Cro.  EU  609. 
Mo,  909.  ' 

Or,  to  deliver  the  tenth  quart  of  milk  at  the  parson's  house.  Per  Poph. 
Cro.  El.  609. 

If  no  custom  interferes,  the  milk  shall  be  paid  to  the  parson  in  kindt 
Adm*  2  Brownl.  31. 

And  it  is  sufficient  to  deliver  it  where  the  tithe  arises  without  carrying 
it  to  the  church,  or  the  parson's  house.  Cont.  Ray.  278.  Carth.  462. 
Cont.  where  paid  in  cheese.  Semb.  Ley.  70.  (Vide  Pal.  341,  381- 
2  Rol.  328.) — Per  Raymond,  it  shall  be  delivered  at  the  parson's  house ; 

•  per 
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per    three    other    Barons,    at  the  church   porch:   and*  so  decreed. 
Ray.  278. 

So,  by  a  canon,  incerti  temporisy  decima  lactis  et  casei  de  vaccis  et 
capris  lAi  cubant  etpascunt  solvatur.    Vide  Cod.  Jur.  Eccl.  693. 

Si  aibant  in  undparochidj  et  pascutU  in  alidj  inter  rectores  dividatUTn 
Vide  Cod.  Jur.  EccL  693. 

But  where  milk  is  paid  in  kind^  there  shall  be  no  tithe  of  the 
cheese. 

.    Or,  for  the  time  that  tithes  are  paid  of  the  chees,e,  there  shall  be  none 
of  the  milk.     Vide  1  Rol.  651. 1.  20.     Cro.  El.  609. 

Milk,  where  custom  does  not  alter  it,  shall  be  paid  at  every  tenth 
meal;  hot  the  tenth  part  of  every  meal.     R.  Ray.  277. 

[Tithe  milk  ought  to  be  paid  by  every  tenth  meal.  EL  1717> 
Bunb.  20.] 

[The  parishioner  is,  de  jure^  obliged  to  pay  every  tenth  meal;  to 
milk  the  cows  at  the  usual  place  of  milking  into  his  own  pails.  The 
parson  is  obliged  to  fetch  it  away  from  the  milking-place  in  his  ow^ 
pails,  at  a  reasonable  time ;  and  if  he  does  not  before  the  next  milking- 
time,  the. parishioner  may  pour  the  milk  on  the  ground.  P.  n%l^ 
Bunb.  73.] 

But  a  custom  to  pay  the  tenth  meal  for  such  a  time,  in  lieu  of  all 
tithe  of  milk,  is  not  good.     Cro.  El.  609. 

Or,  a  meal  of  the  ninth  day  at  evening,  and  the  tenth  day  in  the 
morning,  till  an  ewe  has  a  lamb  that  bleats.     R.  Sal.  656.    Carth.  461. 

(H  9.)  The  young  of  fowls. 

So,  tithes  oiight  to  be  paid  of  the  young,  or  of  tlie  eggs  of  all  tame 
and  domestic  fowls :  as,  of  geese,  aucks,  swans,  turkeys,  hens,  &c. ; 
cont.  of  turkeys.  Mo.  599.  But  ace.  as  to  turkeys,  per  Barons,  M« 
5  G.  2. 

So,  of  young  pigeons  in  dove*cotes  or  holes,  which  are  for  sale. 
R.  1  Rol.  635. 1.  42.  644. 1.  50. 

.  So,,  of  honey  and  wax  of  bees  in  the  hive.  R.  1  Roh  635.  1.  40. 
Cro.  Car.  559.  Jon.  447*  Semb.  so  by  custom.  F.  N.  B.  51.  G. 
Cod.  Jur.  Eccl.  707* 

O^  geese,  ducks,  .swans,,  the  tithes  are  usually  paid  in  the  young,  if 
custom  does  not  otherwise  determine. 

Of  turkeys  and  hens,  in  the  eggs. 

But  no  tithes  are  paid  of  the  young  where  the  eggs  are  paid  ;  nor 
e  contra.     1  Rol.  642. 1. 7. 

So,  DO  tithes  are  paid  of  animals,  or  fowls,  which  are  /era  natura^ 
wfthout  a  special  custom.    Vide  post,  (H  14.  16.) 
<  .  Nor,  of  the  young  or  eggs  of  pheasants  or  other  fowls,  which  are  kept 
near  the  house  by  the  cljppmg  of  their  wings;  for  they  are  not  reclaimed. 
<R.  1  Rol.  636. 1.  10.     Mo.  599. 

Nor,  of  pigeons  in  ;i  dove-cote,  used  for  the  family,  without  a  cus- 
;  torn.     R.  1  Rol.  642. 1.  48.  644.  L  45.  52. 

Nor,  of  bees,  where  a.custonxis  alleged,  that  by  tithes  of  the  wax 
and  honey,  and  the  cllHi^e  of  hives,  and  maintaining  them  in  winter^  he 
toudit  to  be  discharMd- ,  Cro.  Car.  403,  4.     1  Rol.  651. 1.  5. 

So^  by  some,  wi£out  such  allegation :  for  they  are  ferm  natura. 
1  RoL651. 1.5. 

Hhs  (H  10.)  Fruits, 
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» 

(H  10.)  Fruits,  seeds,  roots,  &c. — When  they  shall  be  paid» 

and  how. 

So,  of  common  right,  tidies  are  payable  of  all  fruits  and  plants  which 
renew  yearly/*,  as,  of  apples,  pears,  plumbs,  and  other  voits  in  or- 
chards, or  gardens.     Vide  2  Inst.  ^S2. 

By  the  canon  Rob.  Winchelsey,  1S05,  decitme  sohanturdefruetibus 
arborunij  seminibus  omnibus^  et  herbis  hortorunij  nisi  parochiani  convpe* 
tentem  redempiianem  fecerint  pro  talibus  decimis.  Vide  Cod.  Jun 
Eccl.  692. 

So,  of  crabs,  mast,  &c. 

[Of  black  cherries,  though  they  grow  wild  in  hedges  and  waste 
places,  and  serve  for  foicing  Uie  ground,     M.  1724,  Bunb.  1&8.] 

So,  of  all  seeds  of  hemp,  flax,  herbs,  &c.  if  tithes  were  not  paid  of 
the  hemp,  flax,  &c.  itself. 

So,  of  acorns,  if  they  are  gathered  and  sold.  Het  27.  Cod.  Ju*  &cd. 
says  of  acorns,  generally.  706.     So,  1 1  Co,  49.  a. . 

So,  of  all  roots ;  as,  turnips,  carrots,  parsnips,  &c. 

So,  for  pease,  beans,  &c.  for  sale,  or  the  feeding  of  hogs.  1  RoU 
647.  h  15. 

So,  of  all  herbs. 

And  tithes  of  fruits,  roots,  and  herbs,  ought  to  be  paid  when  they  are 
gathered;  or  some  rate  for  them. 

Though  theowner  permits  another  to  gather  them.  Cod.  Ju.  Ecd.  707* 

[Of  turnips,  though  sown  after  the  corn  is  cleared,  and  fed  with  sheep 
and  barren  cattle,  and  plaintifl^  has  received  tithe  of  lambs  and  wool 
before.     H.  17S1,  Bunb.  314.] 

[By  St.  SI  6.  2.  c.  12.  tithe  of  madder  is  settled  at  Ss.  per  acre.] 

(H  11.)  When  not. 

But  tithes  shall  not  be  paid  of  seed,  when  it  was  paid  of  the  herbs  or 
plants  themselves  i  nor  e  contra. 

Nor,  for  acorns  which  fall  from  the  oak,  and  are  gathered  and  eaten 
by  hogs.     Het.  27. 

So,  tithe  shall  not  be  paid  for  fruit  stolen ;  for  it  is  not  due  till  it  be 
gathered  by  the  owner,  or  with  his  consent.     Cod.  Jur.  EccL  707. 

(H  12.)  MUIs. 

So,  for  a  mill,  ancient  or  new,  some  tithes  are  doe*     2  Inst.  621. 

And  by  Art.  Cleri.  9  Ed.  2.  5.  where  a  prohibition  for  tithes  of  a 
new  mill  was  prayed  to  be  allowed,  it  was  denied;  and  decreed,  that 
such  prohibition  never  should  be  granted. 

And  this  act  extends  to  all  mills,  public  or  private,  as  a  fulling^  paper, 
iron  mill,  &c.  as  well  as  a  corn-mill.    2  Inst.  621. 

By  the  canon  Rob.  Winchelsey,  arch.  Cant.  an.  1305,  ieprovettii* 
bus  molendorum  decinuc  fideliter  et  integre  sohantur,  viz.  decinue-grano' 
rum  molitorum  ad  molendinarium  periinentiu^f  tanquam  Jructmtm 
pnedialiuMi  expensis  non  deductis.  Lind.  195*  Vide  Cod.  Jar* 
Eccl.  692,  S. 

So,  where  by  usage  the  tenth  tolMish  has  been  paid,  it  shall  be  good| 
though  it  be  a  predial  tithe,  and  not  a  personaL    2  Inst.  621. 

[An  ancient  corn-mill  ought  to  pay  Uie  tenth  toil-dish,  whidi  beiflg 
a  tenth  part  of  the  thing  itself,  is  a  predial  tithe,  and  due  of  common 

2  ri^ 
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right.  Per  Price  B.  and  Montague  B.  Contra,  per  B.iiry  C.  B.  and 
Page  B.  It  is  a  personal  tithe^  and  not  due  of  common  right ;  and  (this) 
not  having  paid,  is  now  exempt  by  st.  2&  S  Ed.  6.    P.  1721,  Bunb.  73.] 

And  the  tenth  toU-dish  seems  the  proper  payment  of  tithes  of  a  corn- 
mill.  Cont.  2  Inst.  621.  Ace.  1  Rol.  656. 1.  35,  2  Rol.  84'.  Per  Holt, 
Sho.  281. 

So,  by  prescription,  a  modus  may  be  paid  for  an  antient  mill.     Sho< 

281.    4  Mod.  45. 

But  tithes  for  a  fulling,  paper,  iron  mill,  &c.  are  properly  a  personal 
tithe:  for  no  tithes  in  kind  are  due.  2  Inst.  621.  1  Rol.  641.  1.  15. 
656. 1.34.  1  Rol.  405.  Semb.  2  Rol.  84.  2  Cro.  523.  Cont.Semb. 
1  Rol.  641. 1.  20.     Vide  ante,  (F  3.) 

So,  for  a  copper^mill.     Lit.  314. 

So,  for  a  tin-mill,  lead*mill,  &c,     2  Rol.  84. 

So,  for  a  glass-house,  &c.     Lit.  314. 

And  if  but  a  personal  tithe,  then  where  no  tithes  are  used  to  be  pai<l5 
none  are  due.     Vide  st.  2  &  3  Ed.  6.  13.      2  Rol.  84.      1  Rol.  465. 

3  Bui.  212. 

So,  an  ancient  grist-mill  may  be  discharged  from  payment  of  tithes  by 

prescription. 

So,  if  a  mill  is  erected  de  novOf  upon  land  discharged  of  tithes  by 
payment  of  a  modus ;  the  mill  shall  not  pay  tithes,  but  the  antient  modus. 
R.  1  Rol.  651.  1.  30.     2  Inst.  490. 

So,  if  a  modus  be' for  two  milk,  and  the  water-course  being  diverted 
Ijy  the  act  of  God,  one  mill  is  removed  to  the  water-course ;  no  tithes, 
but  the  antient  modus  shall  be  paid.     R.  1  Rol.  652. 1. 10. 

Yet  if  a  mill  be  erected  de  novoj  upon  land  discharged  by  the  st.  31  H* 
8. 1 3.  it  shkll  pay  tithe.     R.  2  Cro.  429. 

So,  if  a  modus  be  for  a  house  and  mill,  and  another  mill  is  jiewly 
erected  within  the  house ;  it  shall  pay  tithes :  for  it  is  not  merely  a  pre- 
dial, but  in  part  a  personal  tithe.     Semb.  1  Rol.  652.  1.  25. 

So,  if  a  modus  be  for  two  mills,  and  the  stream  is  diverted  by  the  act 
of  the  party,  and  one  mill  is  removed  to  it ;  it  shall  pay  tithe.  R.  1  Rol. 

652. 1. 20. 

So,  if  tithe  is  payable  at  the  mill,  it  shall  not  be  paid  for  com,  for 
which  tithe  was  paid  the  same  year  to  the  same  parson.     2  Inst.  652, 

[If  there  is  an  antient  mill  under  a  buildmg,  worked  with  one  wheel, 
and  the  owner  under  the  same  roof  erects  two  new  wheels,  and  two  new 
pair  of  stones,  they  are  to  all  intents  two  mills,  and  cannot  be  recovered 
by  the  same  modus.     M.  1743.     3  Atkyns,  17.] 

[If  there  are  two  antient  mills  in  one  parish  paying  tithes,  and  the 
owner  of  a  fulling-mill  covered  with  a  modus  turns  it  into  a  corn-mill,  it 
shall  pay  tithe;    Ibid.]  ,     .    , 

[Where  two  pair  of  stones  are  erected  instead  of  one,  a  modus  is  de- 
stroyed, because  the  miller  can  grind  double  quantity.  Ibid.] 

i If  there  were  two  fulling-mills  and  a  corn-mill  under  the  same  roof, 
the  falling-mills  are  turned  into  corn-mills,  it  is  the  same  as  if  two 

new  mUls  were  erected.    Ibid.] 

[Fulling-mills  only  pay  personal  tithes.  Ibid.] 

[Corn-mills  pay  the  tenth  dish.    Ibid.] 

(H  13.)  Tithes  for  hemp,  flax,  &c.  ascertained 

So,  by  St.  3  W.  &  M.  3,  revived  by  1 1  &  12  W.  16.  and  contmncdfof 

seven  years,  every  acre  of  land  not  discharged  by  modus,  and  sown  with 

•^  Hh4  hwv 
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hemp  or  flax,  shall  pay  5s.  and  do  more  for  tithes,  and  so  proportion- 
ably,  &c — Continued  by  other  acU^  and  made  perpetual  by  1  Geo.  sL  2. 
c  26. 

(U  14.)  Of  what  things  tithes  are  not  payable^  of  common 

right. 

But  no  tithes  are  payable,  of  common  right,  for  a  house  of  habitation: 
for  tithes  are  paid  for  things  annually  renewing  by  the  act  of  God. 
11  Co.  16.  a.     1  Rol.  636.  1.  40.     Hob.  11.     Vide  Cro.  £1.  276. 

Nor,  for  rent  reserved  upon  a  house  or  land*  1 1  Co.  16.  a.  1  Rol. 
636.1.43. 

Nor,  for  profit  made  by  sale  of  a  house*     R.  I  Rol.  656. 1.  55. 

So,  of  common  right,  tithes  are  not  payable  for  things  parcel  of  the 
freehold :  as  for  quarries  of  stone,  &c.  1  Rol.  637. 1. 5.  R.  Cro.  £!• 
277.     Mo.  908.     2  Inst.  651.     Seld.  3  vol.  1201.     2  Leo.  79. 

Or,  for  coak.     1  Rol.  637. 1.  7.    2  Leo.  79.    2  Inst  651. 

Or,  t'm.  1  Rol.  637-  1.  12.     2  Inst.  651. 

Or,  for  lime,  or  chalk.    R.  1  Rol.  637. 1.  17.     Hetl4.    2  Inst  651. 

Or»  for  lead,  copper,  or  other  ore.    2yer*  46.     Het.  14.  2  Inst  651* 

Or,  for  gravel,  or  clay. 

Or,  for  brick,  or  tile,  &c.     R.  2  Mod.  77.     2  Inst.  65 1. 

Or,  for  turf  used  for  fire.     R.  1  Rol.  637. 1.  10.     2  Inst  651. 

Or,  for  fla^  marl,  chalk.     2  Inst  651. 

So,  no  times  are  due,  of  common  right,  of  thmgs  which  arejer^ 
ntUura :  as  of  deer  in  a  park.     2  Rol.  458.     2  Inst  651. 

Nor,  of  conies.  R.  1  RoL  635. 1. 45.  Per  two  J.  Lit  13.  Hard. 
188.     Semb.  2  Rol.  458. 

Nor,  for  fish  taken  in  the  high  sea :  for  there  is  only  a  personal  tithe 
due^  dedudis  expensis*  R.  1  Rol.  636.1.  20.  Cro.  Car.  264.  Vide  post, 
(H  16.) 

Nor,  for  fish  taken  in  a  common  river.  R.  1  RoL  636. 1. 5.  25.  Cro. 
Car.  339.     R.  Het.  13. 

Nor,  for  doves  or  pigeons.  2  Mod.  77.  Per  cur.  cont.  2  Rol.  2. 
1  Rol.  635. 1. 42. ;  but  Ais  seems  intended  by  custom,  for  they  are  not 
due  of  common  right,  where  consumed  in  the  house  of  the  owner.  Per 
cur.  1  Rol.  642.  L  43.  644. 1.  45.    R.  Lit  311.     Het.  27.  147. 

Though  the  owner  has  no  dove-cote,  but  pigeon-holtes  fastened  to 
his  house.     1  Rol.  644. 1.  &^. 

Yet  if  the  owner  sells  his  young  pigeons,  tithes  are  due.  1  Rol.  644. 
L  50.     Per  Hendon,  Lit  311.     Het  147.  Vide  ante,  (H  9.) 

So,  tithes  are  not  paid  of  dogs,  cats,  &c.     12  H.  8.  4.  b. 

[Of  headlands  only  large  enough  to  turn  the  plough  upon. .  M.  1724, 
Bunb.  183.] 

(H  15.)  What  are  exempted  for  seven  years. 

So,  by  St  2  &  3  Ed.  6.  13.  all  barren  heatli  or  waste  ground  (not 
otherwise  discharged)  which  paid  no  tithe  by  reason  of  its  barrenness)  if 
improved,  shall  pay  tithes  after  seven  years  after  its  improvment. 

And  therefore,  such  barren  and  sterile  lands  ax^e  exempted  from  tithes 
for  seven  years.     2  Inst.  655^  656. 


Of  "what  things  tithes  are  payable.  4fJS 

Sc^  by  the  same  stat.  if  they  pdd  any  tithes,  till  seven  years  after  im- 
provement tbey  shall  pay  no  other  tithe  than  faNefore. 

And  if  it  be  barren  as  to  tillage,  and  be  afterwards  improved  for  till- 
age, it  shall  be  exempted  for  seven  years ;  though  it  paid  tithes  of  lambs 
and  wool  before. .  2  Inst  655^  656.     Cont.  Het.  I47- 

So,  heath,  or  land  which  only  produces  a  flower  in  autumn  upon 
which  the  cattle  and  sheep  brouse^  or  flags,  or  turf  for  fuel.  2  Inst  6S6* 

But  the  lands  excused  are  such  as  are  barren  in  their  nature,  and  not 
by  bad  husbandry.     R.  Mo.  909.     Cro.  £1.  475.    Vide  2  Inst  656. 

And  therefore,  fenny  land  shall  not  be  excused,  though  it  be  drained. 
Mo.  430.     3  Bui.  166. 

[If  land,  after  being  grubbed  up,  will  produce  nothing  without  being 
dunged  or  chalked,  it  is  within  the  statute ;  if  it  will  produce  one  crop 
with  only  ploughing,  it  is  not.    T.  1748, 1  Vesey,  115.] 

[Nor,  wood  lanos  grubbed,  and  afterwards  sown  with  com^  or  grass. 
Bend.  80.     2  Inst  656.     H.  1723,  Bunb.  159.] 

Nor,  land  overgrown  with  thorns  and  bushes,  though  it  be  cleared 
by  industry.     R.  Cro.  E^.  475.     2  Inst.  656. 

Nor,  a  salt-marsh ;  though  by  a  great  charge  enclosed  or  recovered 
from  the  sea.     R.  3  BuL  166. 

Nor,  a  marsh  surrounded^  for  want  of  cleansing  the  sewers  or  ditches^ 
or  by  accident,  or  inundation,  when  afterwards  recovered.    2  Inst  656. 

S09  lands  enclosed  with  hedge  and  ditch,  are  not  exempted,  as 
waste  or  heath.     Bend,  80.  ' 

(H  16.)  Of  what  things  tithes  are  due  by  custom. 

Y^  by  custom  or  prescription,  tithes  may  be  due  for  rent  of  houses 
in  an  antient  city  or  borough.  R.  1 1  Co.  16.  a.  Qu.  1  Rol.  642. 1. 30. 
Adm.  by  a  proviso  in  the  st.  2  &  3  Ed.  6.  13.  s.  12. 

But  this  does  not  extend  to  a  house  newly  erected.  1  Rol.  642. 
1.  35. 

[Houses  in  St.  Saviour's,  Southwark.    H.  1721,  Bunb.  102.] 

So,  by  custom,  tithes  may  be  due  for  things  which  are  parcel  of  the 
freehold;  as^  for  a  lime  kiln.     1  Rol.  642. 1.  50.     Het.  14. 

For  salt.     1  Rol.  642.  1.  52. 

For  iron  ore,  or  lead  ore.     Het.  13, 14. 

So^  by  custom,  they  maybe  due  for  things /fnr  natura:  as,  for  fish 
taken  in  a  river,  or  tlie  sea.  Semb.  1  Rot.  636. 1.  20.  R.  Cro.  Car. 
264.  Cro.  Car.  339.  Adm.  by  the  st  2  &  3  Ed.  6. 13.  s.  1 1.  Pal. 
527.     Het  13.  .... 

[Of  fish  taken  in  the  adjoining  seas  by  occupiers  of  fishing  net  or  craft 
kept  in  the  parish,  by  parishioners  or  others.  M.  1728.  0^  trial  at 
bar ;  and  affirmed,  on  appeal  to  the  Lords.     Bunb.  256.]  ,^ 

[A  double  tithe  may  be  payable  (as  offish) ;  one  may  be  due  by  cus- 
tom, and  another  of  common  right.  P.  1.719,  Bunb.  43.] 

For  conies.  1  Rol.  635.  L  50.  Lit.  13.  Hard.  188.  1  Vent.  5. 
Het  13. 

So,  for  doves  or  pigeons.     1  RoL  642. 1. 43. 644. 1.  34.     1  Vent.  5. 

And  where  tithes  are  not  due  by  the  common  law,  but  only  by  pre- 
scription, the  parishioner  may  prescribe  to  pay  the  twentieth  fish,  &c. 
or  other  share  in  lieu  of  the  tithe.     1  Lev.  179. 

So,  for  great  trees.     1  RoL  642.  L  38. 

Or, 
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Qr»  for  wood  cut  to  be  ccmsuBied  in  the  lioiise  of  the  owner.  1  Rol. 
642. 1. 46. 

S09  a  man  may  prescribe  for  tithes  of  some  thin^  for  which  no  tithes 
are  due  of  common  right:  as,  by  the  custom  in  vVales,  for  tithes  of 
goods  given  in  marriage ;  but  this  is  now  taken  away  by  the  st«  2  &  3 
£d.  6.  IS.     2  Inst.  66^. 

(I)  C&e  manner  of  papmrnt^ 

(II.)  They  ought  to  be  severed  from  the  nine  parts. 

How  tithes  of  com,  hay,  and  wood,  shall  be  paid^  vide  ante^  (H.  I, 
2,  S,4.  10.  12,  13.) 

[The  tithe  mast  be  set  out  before  the  fiirmer  remove  his  nine  parts; 
therefore  he  may  not  thf  ow  nine  sheaves  into  the  carti  and  leave  the  tenth 
for  the  tithe.  H.  1 724,  Banb.  1 86.  N.  B.  Thb  is  called  tithing  bv  the 
fork  in  that  neighbourhood,  and  is  a  very  fraudulent  method  of  tithing, 
being  in  efiect  tithing  absque  visu  et  iactu.] 

Howagbtment^  or  increase  of  cattle  and  poultry^  vide  ante,  (H  5, 

€,  %  S,  9.) 

By  the  st.  2  &  S  Ed.  6. 13.  every  subject  shall  justly^  without  guile, 
set  out,  divide,  and  pay  all  manner  of  predial  tithes,  in  sudi  manner  as 
hath  been  of  right  used  for  40  years  past. 

And  therefore,  if  he  does  not  sever  the  tenth  from  the  nine  parts,  it  is 
within  the  statute. 

Or,  if  he  severs,  and  afterwards  carries  the  tithes  severed ;  for  this  is 
a  fraudulent  severance.     S  Inst.  649. 

Or,  grants  the  tithes,  before  severance,  to  A.,  and  immediately  after 
severance  A.  carries  them  away.    2  Inst.  649. 

So,  by  St.  2  &  3  Ed.  6. 13.  at  the  tithing  d^  predial  dthes,  it  shall  be 
lawfiil  for  any  to  whom  tithes  are  due,  or  his  servant,  to  see  his  tithes 
truly  set  forUi,  and  severed  from  the  nine  parts,  and  the  same  to  take 
and  carry  away. 

And  therefore,  a  custom  that  tithes  shall  be  set  out  absque  visu  ettactu 
of  the  parson,  is  not  good.    2  Vent.  49.     R.  Hob.  107. 

(I  2.)  But  there  needs  no  notice  of  tlie  severaoce. 

But  notice  need  not  be  given  when  tithes  are  set  out,  though  it  is 
required  by  the  ecclesiastical  law.  R.  2  Vent.  48.  Ace.  Caru.  143. 
Per  Button,  Noy,  19. 

•     So,  if  there  be  two  impropriators,  he  need  not  divide  his  tithes  into 
moieties  when  they  are  severed.     Latch.  24.  228. 

Yet  before  an  action  on  the  case  is  brought  for  not  carrying  away  his 
tithes,  notice  oftheseyeranoe  shall  be  given.    Vide  post,  (L  3.) 

[Notice  of  severance  is:  not  by  common  law  necessary  even  to  support 
action  on  the  case  for  not  fetching  them  away  in  time :  but  a  custom  tp 

?'ve  notice  is  good,  and  dight  evidence  will  support  such  custom. 
.6  0.  3.    SB.  M.  1891.] 


(K)  citfteit 
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(K)  Citf)e0  belong  to  tte  eutttegov  from  tbe  tieatf),  ^t. 

of  t&e  las^t  incumbent*  * 

By  the  st.  28  H.  8.  11.  the  tithes^  fruits,  oblations,  &c.  rents,  and 
all  profits  belonging  to  any  archdeaconry^  parsonage,  &c  or  other 
spiritual  promotion,  &c.  arising  during  vacation^  shall  belong  to  the 
person  next  presented,  promoted,  instituted,  &c. 

And  if  any  ordinary,  or  any  other,  take  them,  and  refuse  to  render 
them  to  the  next  incumbent,  or  hinder  his  taking,  &c.  he  shall  forfeit 
treble  the  value,  &c. ;  a  moiety  to  the  king,  a  moiety  to  the  next  incum- 
bent, save  the  charge  of  the  cure  and  collecting  the  tithes,  &c. 

And  therefore,  we  tithes  belong  to  the  successor  from  the  death  of 
the  former  incumbent;  though  anoUier  officiates  for  10  years  before  the 
successor  be  instituted  and  inducted.     R.  Hard.  329. 

But  by  the  St.  28  H.  8.  11.  the  executor  of  the  former  incumbent 
shall  have  the  com  of  the  glebe  sown  by  his  testator. 

If  the  testator  makes  a  lease,  rendering  rent  payable  at  Lady-day  and 
Michaelmas,  and  dies  after  all  the  profits  of  the  yeitr  received^  but 
before  Michaelmas,  the  next  incumbent  shall  not  have  a  bill  for  the 
rent  due  at  Michaelmas,  without  making  the  executor  a  party. 
2  Ver.  1S6.204. 

[Sequestrator  alone  cannot  sue  ibr  tithes.     T.  1692;,  Bunb.  192.] 

[If  the  incumbent  sue  the  sequestrator^  the  bishop  must  be  made  a 
party.    H.  1724-,  Bunb.  192.] 

(L  1 .)  mttn  titbtg  0WI  not  be  paiD. 

But  by  St  2  &  3  Ed.  6.  IS.  no  person  shall  be  sued  for,  or  pay  any 
tithes  for  any  lands,  &c.  which  by  the  laws  and  statutes  of  this  realm, 
or  by  privilege  or  prescription  are  not  chargeable,  or  are  discharged  by 
real  composition.     Vide  ante,  (E  I,  &c.) 

(L2.)  A  parson  shall  not  have  tithes    during  a  lease  or 

composition  for  them. 

If  a  parson  leases  his  tithes  to  another,  he  cannot  afterwards  demand 
tithes  of  his  parishioner  during  the  lease.     Vide  ante,  (E  21.) 

So,  if  he  leases  or  makes  a  composition  or  agreement  with  any  pa- 
rishioner for  his  own  tithes.     R.  1  Lev.  24. 

Though  it  be  an  agreement  by  parol  for  the  life  of  the  parishioner,  if 
the  plaintiff  so  long  continues  parson.     R.  per  tot.  cur.    1  Lev.  24. 

But  an  agreement  by  a  parson  with  a  parishioner,  to  take  a  compo- 
sition of  so  much  as  long  as  he  continues  parson,  binds  only  at  will,  if  it 
be  by  parol.     R.  Hard.  20S. 

So,  a  lease  of  tithes  above  a  y^ar  shall  not  be  good  by  parol. 
Godb.  854.     Ow.  103. 

Nor>anyleasetoastranger>thoughitbebutforayear.  R.  Godb.  374. 
Latch,  176. 

[A  composition,  by  way  of  retainer,  by  parol>  is  good  only  for  one 
year;  a  lease  oftithes  by  parol^  even  for  one  year,  is  void.  1715,  in  Sc. 
Bunb.  2.] 

So,  a  covenant  by  a  parson,  that  his  parishioner  shall  not  pay 
tithes,  and  by  the  parishioner,  to  pay  so  much  for  a  year,  shall  be  no 

dis- 
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dischafge  of  a  suit  for  tithes:  for  it  rests  ia  oovenant  Poph.l^O. 
2  Lev.  73. 

Yet  sach  a  composition  by  parol  excnses  the  parishioner  from  damsses 
upon  the  st.  2  Ed.  6*  IS.  so  long  as  the  parishioner  has  no  notice  mi 
the  parson  will  determine  it.     R.  Hard.  203. 

So,  if  the  parson  sues  in  the  ecclesiastical  court  after  such  a  compo- 
sition, a  prohibition  goes.     Godb.  333. 

So,  if  a  composition  for  so  much  per  annum  be  made  quamdiuplacutrity 
the  parson  cannot  determine  his  composition  after  the  com  sown. 
PerHal^  Sal.  iU.     Hard.  203. 

[It  is  time  enough  to  give  notice,  to  determine  a  composition,  before 
reaping  the  corn,  or  picking  the  hops,  but  not  after.  Per  Price  6. 
Bunb.  15.     Sed.  qu.] 

Neither  shall  he  avoid  it  (or  the  time  passed,  by  notice  to  determine 
it  after  tbeday  of  payment  incurred.     Hard.  203. 

[A  composition  cannot  be  determined  as  to  part,  and  continued  as  to 
the  rest.     T.  1717,  in  Sc.     Bunb.  15.] 

(L  3.)  He  ought  to  take  them  away  within  a  reasonable  time, 
and  herein  of  the  consequences  of  not  removing  them. 

'  When  the  tithes  are  severed  from  the  nine  parts,  the  parson  oueht  to 
watch  them  till  he  carries  them  away :  not  the  owner  of  the  lan^  &c. 
Nov,  31.        * 

If  the  parson  does  not  take  away  his  tith^  within  a  reasonable  time, 
but  suffers  them  after  severance  to  continue  upon*  the  land  to  the  damage 
of  the  parishioner,  an  action  upon  the  case  lies  by  him  against  the  par- 
son.    Pal.  341.  381.     Noy,  31. 

So,  if  the  parson  will  not  take  his  tidie-cheese  after  notice  to  take  it. 
Semb.  Cod.  330.  332.     R.  perthree  J.  Pal.  341.  381.     Noy,  31. 

So,  a  parishioner  may  distrain  tithes  as  damage -feasant,  which 
continue  upon  his  land  for  an  unreasonable  time,  to*  his  damage. 
Semb.  3  Bui.  336. 

But  before  an  action  upon  the  case  against  the  parson,  notice  of  the 
severance  ought  to  be  given  to  him.  (Vide.2  Vent  48.  &  1  RoL  643. 
1. 38.    Qu.  if  not  Semb.  cont.) 

So,  the  parishioner  ought  to  shew  how  long  the  tithes  continued  upon 
his  land  after  notice. 

So,  a  tender  of  the  tithe-cheese  ought  to  be  made,  before  an  acuon  is 
maintainable  for  not  taking  it.     R.  per  two  J.    Pal.'  382. 

So,  if  the  owner  takes  tithes  severed  damage-feasant,  he  ought  to  shew 
thai  the  tithes  continued  a  long  time  upon  the  land.     R.  3  Bui.  336* 

[Though  the  proprietor  of  tithes  does  not  remove  them  in  a  conve- 
nient time,  the  owner  of  the  land  cannot  put  in  his  catde  and  depasture 
them.  C.  P.  £.  8  &  9  W.  3.  1  Ld.  Raym.  187.  B.  R.  M.  39  G.  3. 
•  8  T.  R.  72.] 

« 

(M)  KemeHg  for  tftljeiBf. 

(Ml.)  In  the  ecclesiastical  court. — By  spoliation. 

Remedy  for  tithes  lies  in  the  spiritual,  or  temporal  court.    The  re- 
medy in  the  spiritual  court  is  either  for  the  right,  or  the  detaining  of 
.  tithes. 

In 
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In  all  cases,  where  theri^ht  of  presentation  does  not  come  in  question, 
9L  spoliation  may  be  sued  m  the  spiritual  court  for  the  church  itseli^ 
or  for  the  profits  of  the  church,  by  one  incumbent  against  another. 
F.  N.  B.37.51.  , 

As,  if  an  incumbent  be  created  bishop  and  holds  his  church  in  com- 
mendamj  and  another  be  instituted  and  inducted;  spoliation  lies  by 
the  one  against  the  other,  for  the  tithes  and  profits  of  the  church. 
F.  N.  B.  36.  H. 

So,  if  the  incumbent  accepts  a  plurality,  and  another  is  afterwards 
instituted  and  inducted.     F.  N.  B.  36.  H. 

So,  if  a  bishop  collates  to  a  prebend,  and  dies,  and  the  prebendary  is 
inducted,  and  then  the  king  collates  another^  who  is  inducted;  spoliation 
lies  by  one  against  the  other :  for  the  right  of  patronage  is  not  in  debate, 
the  king's  clerk  not  having  title  till  the  other  be  removed  by  quare  im' 
pedit.     F.  N.  B.  36.  K. 

So,  if  a  clerk  has  a  church  by  provision  contraiy  to  the  st.  25  Ed.  3. 
upon  which  the  king  presents  one  who  takes  the  profits  before  in- 
duction :  for  the  king's  presenteci  not  being  inducted,  is  a  trespasser. 
F.  N.  B.  37.  C. 

So,  if  one  clerk  claims  the  tithes  as  parson,  the  other  as  vicar  to  the 
same  church,  spoliation  lies. 

If  one  claims  as  parson,  the  other  a  portion  of  tithes  of  the  same  church 
due  to  him  by  prescription.     1  Leo.  58,  59. 

Soi  spoliation  lies  by  a  farmer,  &c.  of  a  parson,  against  another  parson, 
or  his  farmer. 

So,  one  clerk  may  have  spoliation  against  the  other,  if  the  tithes  do 
not  amount  to  the  fourth  part  of  the  value  of  the  church,  though  claimed 
by  several  tithes ;  in  which  case  the  r^ht  of  patronage  may  come  into 
debate.     F.  N.  B.  37.  E. 

When  qK>liaiion  lies,  the  suit  cannot  be  stayed  by  prohibition,  or 
indicavit.     Vide  Prohibition,  (G  5,  &c.) 

And  if  trespass,  or  other  action  at  the  common  law,  be  sued  for  such 
titheis,  the  other  clerk  may  plead  to  the  jurisdiction  of  the  court. 

But  spoliation  does  not  lie  by  one  clerk  against  another,  who  claims  as 
incumbent  of  another  church. 

Or,  by  the  presentation  of  another  patron  to  the  same  church, 
F.  N.  B.  36.  H. 

So,  if  an  abbot  claims  as  an  appropriation  to  his  house,  the  other  by 
the  presentation  of  a  stranger.     F.  N.  B.  37-  B. 

Or,  by  the  presentation  of  the  lessee  of  the  same  abbot.  F.  N.  B.  37-  A. 

So,  spoliation' does  not  lie  against  a  clerk,  who  has  not  a  title  by  the 
ecclesiastical  law:  as,  if  he  takes  the  profits  of  a  church  without  presen- 
t/Ation,  iiistitution,  and  induction.     F.  N.  B.  36.  H.  L  37*  C.  D. 

So,  it  does  not  lie,  where  tithes  are  demanded  by  a  clerk  against 
another  claiming  by  a  several  title,  to  the  value  of  the  fourth  part  of  the 
church,  or  above.     Vide  F.  N.  B.  37.  £• 

(M  2.)  By  libel.     In  what  cases  a  suit  by  libel  shall  be  in  the 

spiritual  court. 

Remedy  for  substraction  of  tithes,  in  the  spiritual  court,  began  origi- 

naUy  by  act  of  parliament.    2  Inst.  489.    Vide  Prohibition,  (G  5.) 

But  it  was  antiently  allowed.     2  Inst  364.     2  Rol.  217.  I.  5.     Seld. 

of  tithes,  c.  14. 

By 
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Bj  the  St.  ciraunspecie  agaiis,  13  Ed.  1.  si  redor  peUU  versus  parocAi- 
anos  oblationes  out  decimas  debitas  vel  consutias,  vel  si  rector  agat  contra 
Tectar.  de  decimis^   modo  nan  peiatur  quarta  pars  valoris  ecdesuc^  kabet 
judex  ecclesiasticus  cognosccre* — And  hy  art.  clcri,  9  Ed.  2.  1.  no  pro- 
hibition shall  go.    2  Inst  487.  619. 

.  By  the  st  1  R.  2.  IS.  such  who  by  indictment,  imprisonment,  &c 
endeavour  to  oust  the  jurisdiction  of  the  spiritual  court  in  such  suits,  &c. 
incur  the  penalty  against  fiilse  appeals. 

By  die  St  27  H.  8.  20.  and  32  H.  8.  7.  every  subject,  &c.  shall  pay  his 
tithes  according  to  the  ecclesiastical  laws  and  custom  of  the  parish  ;  and 
for  substraction,  &c.  any  person,  ecclesiastical  or  lay,  may  convent 
the  offender,  &c.  before  the  ordinary,  &c.  and  compel  him  to  yield 
his  dues. 

By  the  st.  2  &  3  Ed.  6.  13*  if  any  carry  away,  &c.  his  predial  tithes 
before  they  be  set  out,  on  proof  before  the  spiritual  judge  or  other  judge, 
&c.  he  shall  pay  double  the  value  besides  costs,  to  be  recovered  before 
the  ecclesiastical  judge,  according  to  the  ecclesiastical  laws. 

And  by  the  provisoes  in  the  st  32  H.  8.  7.  and  2  &  3  Ed.  6. 13.  if 
any  substract  tithes,  &c.  he  shall  be  sued  in  the  ecclesiastical  court  to  the 
intent  the  ecclesiastical  judge  may  hear  and  determine  the  «ame :  and  it 
shall  not  be  lawful  for  any  to  sue,  &c.  before  any  other  judge  than  the 
ecclesiastical. 

But  by  a  proviso  the  statntes  do  not  extend  to  the  citizens  of  London. 
Vide  post,  (M  6,  7.) 

And  by  a  proviso  in  the  st.  2  &  3  Ekl.  6.  13.  that  act  does  not  extend 
to  give  jurisdiction  to  the  ecclesiastical  judge  to  hold  plea  against  the 
effect  of  W.  2.  5  art  cleri.  circ.  agatis  siha  cadua^lhe  treatise  De  Regia 
Prohibitione^  the  st  1  Eld.  3.  10.  or  in  any  matter  where  the  king's  court 
ought  to  have  jurisdiction. 

And  tiierefore,  in  all  cases  of  substraction  of  tithes  due,  the  proprietor, 
ecclesiastical  or  lay,  may  sue  for  the  single  vdue  in  tiie  ecclesiastical 
court    2  Inst  490.     R.  3  Bui.  271. 

And  for  the  double  value,  where  predial  tithes  are  detained, 
Oodb.  245. 

And  shaU  recover  the  tithes  themselves,  as  well  as  the  double  value, 
and  his  costs.     R.  2  Inst  612*  615. 

A  suit  may  be  in  the  spiritual  court,  though  the  tithes  are  severed  and 
nfterwards  subtracted,  &c.  by  the  owner.     Cro.  El.  843, 4. 

Though  the  actor  there  claims  by  a  lease  of  the  tithes  by  parol ;  for 
the  defendant  ought  to  set  forth  his  tithes.     R.  1  Leo.  23. 

By  the  st.  27  H.  8.  20.  every  defendant  to  a  suit  in  the  ecclesiastical 
court  may  have  his  lawful  demand,  prosec;yition,  appeal,  prohibition,  or 
other  lawful  defence,  or  remedy,  according  to  the  ecclesiastical  laws  and 
statutes  of  this  realm. 

(Ms.)  By  what  means  payment  shall  be  compelled  there. 

By  the  canon  Ro.Winchdsey,  1305,  parochiani  moneantur  \%  2%  3*^, 
ut  iecimasjideliter  sdvant ;  et  si  non  emendaverint,  I'',  ab  ingressu  ecde^ 
sice  suspendaniur ;  et  sic  demum  ad  solvendum  per  censuram  ecclesiasti" 
cam,  si  necesse  sit$  compellantur.    Vide  Cod*  Ju.  EccL  693. 


(M  4.)  When 
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(M  40  When  it  shall  have  the  aid  of  justices  of  peace. 

By  the  stat.  27  H.  8. 20.  in  case  the  ordinary,  &c.  for  any  contempt 
of  the  defendant,  &c.  make  information  and  request  to  any  of  the  kin^sr 
council,  or  to  justices  of  peace  where  the  o£fender  dwells,  to  assist  we 
ordinary,  Sec.  or  reform  the  defendant  in  any  such  cause>  such  king^s 
council  or  two  justices  [qum*um  unm)  shall  attach  such  defendant,  and 
commit  him  to  ward  without  bail,  Sec.  till  he  find  surety  before  him,  or 
some  other  counsellor,  or  justice,  by  rec(^izance,  &c.  to  the  king, 
to  give  obedience  to  the  process,  and  decree  of  such  ecclesiastical 
court. 

So,  by  the  st.  S2  H.  8.  7.  if  he  refuse  after  sentence,  &c.  two  justices 
[quorum  urms)  on  certificate,  or  complaint  of  the  ecclesiastical  judge  may 
attach  and  commit  to  the  next  gaol,  till  he  find  surety,  &c.  to  perform 
the  sentence. 

And  by  the  St.  2  &  S  Ed.  6.  13.  the  ecclesiastical  judge^  if  he  obqrnot 
the  sentence,  &c.  and  no  appeal,  or  prohibition  be  pending,  may  excom- 
municate him;  and  in  case  he  continues  so  40  days  after  publication  of 
it  in  the  parish  church  where  he  dwells,  may  signify  it  to  the  chancery, 
and  pray  process  of  excommunicato  capiendo. 

By  the  st.  27  H.  8.  20.  before  sentence,  on  certificate  of  contumacy, 
two  justices  of  peace  may  commit,  &c. — But  they  cannot  proceed  upon 
the  St.  32  H.  8.  or  2  &  S  Ed.  6.  till  sentence  is  passed. 

And  by  these  statutes  in  all  suits  for  tithes,  oblations,  8cc.  due  by  uswe 
where  only  the  single  value  is  demanded,  the  ordinary  may  have  the  aid 
of  justices  of  peace. 

The  justices  may  take  surety  by  recogniamnce,  or  obl^ation  to  the 
kmg. 

And  upon  the  st.  32  H.  8.  they  ou^t  tp  take  two  sureties ;  but  upon 
the  %U  27  H.  8.  one  is  sufficient. 

But  justices  of  peace  cannot  commit,  &c.  exoqit  where  the  defieadant 
is  obstinate. 

Neither  can  they  commit  before  sentence,  where  ikte  suit  is  by  a  lay 
person. 

If  a  commitment  be  irregularly  made,  an  hiAeas  corpus  lies.  Cart. 
221. 

[There  need  be  no  oath  to  ground  the  commitment,  the  certificate  t^ 
sufficient.  Tithes  and  other  rights  good,  tithds  or  other,  bad.  Certifi- 
cate  of  the  vicar-general  need  not  recite  that  the  bishop  was  out  of  the 
diocese,  ^nor  need  the  justices  convene  the  defendant  before  them.  T. 
7  G.  8. !  4  B.  M.  2095.] 

Vide  Justices  of  Peace,  (B  34.) 

(M  5.)  In  the  temporal  courts. — In  the  hundred  or  county. 

court. 

Remedy  for  substraction  of  tithes  in  the  temporal  courts,  may  be  pea* 
sued  in  the  hundred,  or  county-court,  before  the  mayor  of  London,  in 
the  courts  of  Westminster,  or  a  court  of  equity. 

Anliently  a  suit  for  tithes  was  allowed  in  the  cotinty-court.  Setd.  de 
Decc.  14. 

In  the  sheriff's  toum.    2  Inst.  661. 

So,  in  the  hundred  court. 

(M  6.)  Be. 
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(M.60  Before  the  mayor  of  London.     When  tithes  are  paid 

in  London. 

By  8t.  37  B«  b.  12.  sect.  2.  11.  a  decree  is  confirmed  by  wliichit  was 
directed,  that  the  inhabitants  of  London  and  liberties  shall  pay  tithes 
to  the  parsons,  vicars,  and  curates  of  the  city  according  to  the  rate 
of  I6d.  ob.  for  every  105.  per  ann,  of  all  houses,  shops,  warehouses, 
cellars,  and  stables  in  the  city  or  liberties,  and  25.  9d.  for  every 
205.  rent,  &c.  by  quarterly  payments.  Ca.  £q.  192.  Seld.  3  voL 
1202. 

By  s.  S,  4.  if  by  fraud  less  rent  be  reserved,  and  a  fine,  &c.  taken, 
the  tenant  shall  pay  tithes  according  to  the  rent  when  last  let,  without 
fraud :  and  if  the  owner  occupy  it  himself>  he  shall  pay  according  to  the 
rent  when  last  let. 

By  s.  6.  if  a  lessee  make  an  under-lease  of  part,  each  shall  pay 
according  to  his  rent. 

By  8.  IS.  if  he  lets. it  in  parcels  under  lOs.per  ann.  the  owner^  if 
he  dwells  in  part  of  it,  or  else  the  principal  lessee,  shall  pay  after 
the  rate  the  house  let  at ;  and  the  tenants  of  such  small  parcels  shall 
be  discharged,  paying  Qd.  a  piece  for  ofierings. 

So,  tithes  shall  be  paid  for  a  house  according  to  the  rent  upon  the 
former  demise,  though  no  rent  be  reserved,  nor  fine  paid.     2  Inst.  660. 

Though  the  rent  be  reserved  for  half  a  year,  and  afterwards  for  an- 
other h^f  year. 

Though  the  house  was  before  discharged  by  thest.  31  H.  8.  or  other- 
wise.    R.  Cro.  £1.  276.     Mo.  912. 

But  by  the  same  decree,  s.  14.  no  tithes  shall  be  paid  for  gardens  of 
pleasure,  nor  let  out  to  profit. 

Nor,  by  s.  16.  noblemen's  or  great  men's  houses  while  unlet,  if  they 
did  not  formerly  pay  tithes. 

Nor^  by  s.  16.  for  halls  of  crafts  or  companies^  not  using  to  pay  tithes 
while  unlet. 

Nor^  by  s.  17*  for  sheds,  stables^  cellars,  timber-yards^  or  tenter-yards, 
never  belonging  to  a  dwelling-house,  and  not  using  to  pay  tithes. 

And,  by  the  same  decree,  s.  18.  where  less  than  25.  9d.  for  every  205*. 
hath  been  accustomed,  the  inhabitants  shall  pay  only  the  rate  accus- 
tomed. • Though  the  lesser  sum  was  paid  by  usual  agreement,  or 

assent,  and  not  by  prescription.      R.  per  three  Barons.      12  Geo.  1. 
Ca.  Eq.  193. 

Or,  by  s.  21.  if  a  tenement  be  let  at  less  by  reason  of  its  niins^  the 
tithes  shall  be  only  at  the  rate  it  is  let  at. 

Andj  by  s.  12.  an  householder  paying  105.  ^er  ann,  or  more^  shall 
pay  nothing  for  ofierings ;  but  his  wue^  children,  servants,  &c.  shall 
pay  2d.  yearly. 

So,  by  construction  upon  this  statute  and  decree,  if  the  rent  be  re- 
served which  was  paid  at  the  time  of  the  decree;  it  shall  not  be  a  fraud  if 
the  lessee  by  covenant  be  bound  to  pay  more  annually  as  a  fine.  2  Inst. 
659. 

So,  tithes  shall  not  be  piud  for  an  house,  which  never  was  demised, 
but  occupied  by  the  owner:  for  it  is  casus  omissus.     2  Inst.  660. 

So,  an  impropriator  cannot  sue  for  tithes  upon  this  decree :  for  he  is 
not  within  the  statute,  which  names  the  parson,  vicar,  and  curate  only. 
Hard.  102. 

Nor, 
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Nor>  a  sequestrator  by  ordinance  of  parliament.  Dub.  Hard.  102. 
Cro.  Car,  596. 

(M  70  How  recovered. 

By  St.  37  H.  8.  12.  s.  19.   (which  confirms  the  decree  for  tithes  ih 
London)  it  is  enacted,  that  if  variance  arise  in  the  city  for  nonpayment 
of  tithes^  or  upon  the  knowledge  of  the  rent  or  tithes,  &c.  on  complaint , 
by  the  party  grieved  to  the  mayor,  he  shall  by  advice  of  council  call  the 
parties,  and  make  a  final  end,  with  costs,  &c. 

'  But  by  the  said  st.  37  H.  8.  12.  s.  20.  if  the  mayor  end  not  the  suit  in 
two  months  after  complaint  to  him,  or  if  any  paity  is  aggrieved  by  him, 
the  chancellor  on  complaint,  shall  in  three  months  make  an  end,  with 
costs,  &c. 

And  therefore,  there  can  be  no  suit  for  tithes  in  London,  pursuant 
to  this  act,  in  the  ecclesiastical  court :  for  another  remedy  is  expressly 
appointed.     2  Inst  660. 

And  if  a  suit  be  for  tithes  pursuant  to  this  decree,  in  the  ecclesiastical 
court,  a  prohibition  shall  go.     Dub.  Cro.  Car.  596.     Ace.  2  Inst.  660. 

Yet,  there  may  be  a  suit  for  tithesin  London,  by  bill  in  the  exchequer. 
Vide  post,  (M  13,  &c.) 

(M  8.)  In  the  courts  of  Westminster.      By  scire  facias  and 

mandamus. 

Remedy  for  tithes  in  the  courts  of  Westminster  was  by  scire  facias^ 
mandamusy  prohibition,  indicavit^  right  of  advowson,  or  action. 

By  the  common  law,  a  commission  issued  out  of  chancery  to  inquire 
by  an  inquest,  whether  such  a  spiritual  person  had  a  right  to  the  tithes 
of  such  land ;  and  if  the  inquisition  returned  that  h^had,  and  afterwards 
another  religious  body,  or  ecclesiastical  person,  took  the  same  tithes 
after  severauQe,  a  scire  facias  lay  upon  this  return,  to  shew  cause  why 
he  took  them ;  and  the  defendant  pleaded  to  it,  &c.  Seld.  de  Dec.  435. 
2  Inst.  640. 

So,  a  scire  facias  lay  by  a  patentee  upon  a  grant  to  him  of  tithes 
by  the  king.     2  Inst.  640.     Seld.  de  Dec.  441. 

And  upon  a  fine  executory  of  tithes.  2  Inst.  640.  Seld.  de  Dec. 
439. 

But  9l  scire  facias  lay  only  against  the  pernor  of  the  tithes  after  sever- 
ance \  not  against  the  owner  of  the  land  for  his  substraction.  2  Inst. 
640. 

So,  by  the  st.  18  Ed.  3. 7*  (which  though  it  be  in  the  form  of  a  patent, 
is  a  statute,  2  Inst.  639.)  such  writs  shall  not  be  granted  from  henceforth^ 
saving  to  the  king  his  right,  &c. 

And  therefore,  after  this  statute  a  scire  facias  does  not  lie^  except  in 
the  case  of  the  king  and  his  patentee.    2  Inst.  640. 

Though  the  parties  admit  the  jurisdiction  of  the  court     2  Inst.  641.. 

So,  wnere  the  king  had  granted  tithes  to  a  church  out  of  his  land, 
&C.  a  mandamus  antiently  used  to  be  directed  tp  the  sheriff,  that  he  should 
perinit  the  parson,  &c.  to  enjoy  them.     Seld.  de  Dec.  445. 

And  sometimes  such  mandamus  seems  to  be 'granted,  where  tithes 
belonged  to  a  church  out  of  other  lands  than  those  of  the  king.  Seld. 
de  Dec.  447« 

But  such  writs  have  been  discontinued  many  years. 

Vol.  hi.  I  i  (M  9.)  By 
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(M9.)  By  prohibitbn. 

So^  the  party  shall  have  remedy  for  tithes  upon  a  prohibition  in  B.  R. 
and  C.  B.  the  exchequer,  or  chancery,  where  the  suit  for  them  is  out  of 
the  jurisdiction  of  the  ecclesiastical  court.  Vide  Fmhibiliofi,  (At. — 
B— G5,&c) 

As,  if  a  suit  be  in  the  spiritual  court  for  tithes  of  things  for  which  no 
tithes  are  payable  by  law^  a  prohibition  lies. 

Of  what  things  no  tithesareducy  vide  ante,  (H  14,  15,  16.) 

So,  by  St  1  K.  2.  IS.  if  parsons.  Sec.  sue  in  die  q)iritual  courts  for 
tidies,  &C.  and  the  judges  be  indicted,  or  by  forced  oUigadonsi  &c  be 
compelled  to  desist,  &c.  such  obligations  shall  be  null,  and  the  procurers 
of  such  indictment  shall  incur  the  pain  of  the  st.  W.  2.  12.  against  such 
as  procure  false  iippeals. 

(M  10.)  By  right  of  advowson  and  indicavit. 

As  to  remedy  for  tithes  by  right  of  advowson,  vide  Quare  Impedit, 
{Bl,2.) 

If  a  suit  be  in  the  spiritual  court  by  a  spiritual  person,  or  his  patron, 
for  tithes,  against  another  spiritual  person,  he  or  his  patron  shall  have 
a  writ  ot indicavit  (which  is  in  the  nature  of  a  prohibition)  after  libel, 
and  before  sentence.  Cod.  Jur.  Eccl.  721.  F.  N.  B.  da  E.  G.  SeU^  de 
Dec.  c.  14.  s.  5' 

Or,  after  sentence,  if  there  be  an  appeal  from  the  sentence.  12  Ed.  4. 
13, 14. 

And  it  lies,  by  the  common  law,  where  the  suit  was  in  the  spiritual 
court  for  tithes  of  any  value;     Seld.  deDec.  c.  14.  s.  d. 

So,  where  a  clerk  was  impleaded  for  the  advowson  itself,  or  the 
vicarage,  prebend,  or  chapel,  as  well  as  where  he  was  sued  in  the  spiri- 
tual court  for  tithes  pf  an  advowson,  vicarage,  prebend,  or  chapd. 
P.  N.  B.  SO.  L.  45.  B. 

So,  it  lies,  where  a  suit  is  for  oblations,  as  well  as  for  the  advowson, 
or  tithes.     F.  N.  B.  45.  D. 

So,  it  lies  by  the  king  where  bis  derk  is  sued,  as  wdl  as  by  a  common 
person      F.  N.  B.  45.  B. 

And  commonly  it  is  between  four  persons,  viz.  by  one  clerk  and  his 
patron  against  another  and  his  patron.     F.  N.  B  45.  B. 

If  the  church  be  appropriate  to  an  abbot,  it  may  be  between  three; 
viz.  the  abbot  who  is  parson  and  patron,  and  the  patron  and  parson  of  the 
other  church:  but  there  the  abbot  represents  two  persons.  IL12  Ed.  4. 
13.  b. 

This  writ  is  in  the  nature  of  a  prohibition.  Vide  F.N.B.50.  E.  45.  ft* 

And  maybe  directed  to  the  judge,  as  well  as  to  the  party.  F.  N.  B>. 
SO.E.  45.B 

And  the  plaintiff  who  sues  an  iniicaxjitj  ought  to  shew  a  copy  of  the 
libel  in  chancery.     F.  N.  B.  80.  G.    45  C.     12  Ed.  4.  IS.  b. 

iBut  by  the  st.  de  circumspecte  agaiis^  IS  Ed.  1.  and  by  art.  deri^ 
9  Ed.  2. 2.  if  a  parson  demands  oblations,  or  tithes,  due,  or  accustodied, 
or  a  parson  sues  another  for  tithes,  so  that  the  fourth  part  of  the  value  <^ 
tiie  benefice  be  not  demanded,  the  spiritual  judge  shall  have  conusaooe, 
ihe  king's  prohibition  notwithstanding. 

And  therefore  in  the  case  of  a  commonperson,  a  writ  of  indicavQdoes 
not  lie  if  the  tithes  do  not  amount  to  a  fourth  part  of  the  value  of  the 
church.     2  Inst.  S64.     12  Ed.  4.  13.  b. 

So, 
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So^  by  the  St*  W.  2..  13  Ed.  I:.  5.  the  pattpo  of  |lie  parson  disturbed 
by  iudicavtt,  shall  have  a  writ  to  demand  the  advowson  of  the  tithes  in 
demand,  and  when  it  is  deraigned,  the  plea  shall  pass  in  the  court 
christian. 

And  therefore,  though  the  right  of  tithes  before  this  statute  could  ppt 
be  tried  between  the  parsons  after  an  indicavit;  now  the  patron  of  tl^e 
parson  prohibited  may  have  a  writ  of  right  of  advowson^  and  if  he 
recovers,  the  plea  shall  be  remanded  to  due  court  christian.  Cod.  Jpr. 
JiSccI.  721.     2  Inst.  364. 

(M  1 1.)  By  action.    Bv  action  upon  the  st.  2  &  3  Ed.  6.  for 

the  treble  value. 

So,  by  the  st.  2  &  3  Ed.  6.  IS.  no  person  shall  carry  away  predi^ 
tithes  before  he  hath  justly  set  forth  the  tithes,  or  agreed'  for  the  same 
with  the  parson,  .&c.  or  farmer,  under  paiu  of  the  treble  value  of  the 
tithes  carried  away.     Vide  post,  (M  18.) 

Upon  this  statute  debt  lies  at  common  law  for  the  treble  value,  against 
him  who  carries  away  his  tithes  without  severance  from  the  nine  part^, 
or  a  composition  for  diem.  2  lust.  650.  Vide  Dett,  (A  1.] — Pleader^ 
(2  S  14,  &c.) 

[Evidence  that  the  land  had  always  been  remembered  to  be  in  pasture, 
and  had  never  within  living  memory  paid  any  tithe,  was  holden  insuffi- 
cient to  defeat  an  action  on  this  statute. '  B.  R.  E.  33  Geo.  3. 
5  T.  R.  260.] 

And  it  lies  by  an  impropriator  or  his  lessee^  though  lay,  as  well  as  \fy 
VR  ecclettastical  person.     Vide  2  Inst  650. 

But  an  action  does  not  lie  foi  the  treble  value  for  any  other  than 
predial  tithes.     1  Biownl.  31 .     2  Inst.  649. 

So,  an  information  does  not  lie  by  the  king,  for  where  the  treble  Val^e 
is  given  as  a  recompence  to  the  owner,  an  informadcm  does  not  He  for 
the  kuig.    2  Inst.  650. 

(M  12.)  By  trespass. 

So,  where  tithes  are  severed  from  the  nine  parts,  and  afterwards  a  lay 
person  takes  them  away,  trespass  lies.     50  Ed.  3.  20.  b. 

By  the  st.  art.  cl.  9  Ed.  2. 1.  if  a  qlerk,  &c.  sells  his  tithes,  and  after- 
wards demands  the  money  before  a  spirftual  judge,  a  prohibition  lies : 
for  by  the  sale,  the  tithes  are  made  chattels. 

So,  if  a  parishioner  sets  forth  his  tithes,  and  a  stranger  takes  them, 
and  a  libel  be  against  him  for  it  in  the  spiritual  court,  a  prohibition  li^s. 
Mo.  912. 

But  by  the  st.  1  R.  2.  14.  if  a  spiritual  person  be  drawn  in  plea  in  the 
secular  court,  for  his  tithes  taken,  by  name  of  goods  taken,  and  heall^e 
the  suit  is  for  tithes  due  to  his  church ;  the  general  averment  shall  not 
be  taken,  without  shewing  specially  bow  the  same  was  his  lay-chattel. 
Cod.  Jur.  Eccl.  724,  5. 

(M  IS.)  In  a  court  of  equity.  In  the  exchequer.. 

Soy  upon  a  bill  in  the  exchequer  by  a  parson  against  his  parishioner^ 
for  discovery  and  substraction  of  tithes,  the  court  decrees  the  single 
value,  vrith  costs  and  payment  injiituro. 

And  this  did  not  l^^in  in  the  time  of  war ;  but  was  used  ab  anti^iQ* 
Hard.  5. 116.     Sav.  63.     33  Ass.  pi.  20. 

I  i  2  And 
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And  thercforey  where ,  the  plaintiff  demands  the  single  value  onljv 
and  makes  proof  of  the  quantity  and  value,  the  tithes  shall  be  decreed. 
R.  Hard.  4,  5. 

So,  a  bill  in  the  exchequer  may  be  for  tithes  in  London  upon  the  de- 
cree 87  H.  8.  though  by  the  st.  37  H.  8.  12.  remedy  is  given  before  the 
mayor.     R.  Hard.  116« 

And  as  the  king  himself  may  sue  without  question,  so  his  patentee 
may :  for  he  has  the  same  personal  privilege.     Hard.  116. 

So,  a  suit  may  be  by  will  in  the  exchequer  between  an  impropriator 
and  vicar^  for  tithes,  where  the  king  is  patron.  Lane^  100.  1  RoU 
638. 1.  45.     Vide  Courts,  (D  2.) 

So,  a  bill  may  be  for  a  discovery  only,  without  paying  relief,  (in 
order  to  sue  for  the  treble  value  at  common  law),  though  he  does  not 
offer  to  take  the  single  value  only.     Semb.  upon  Demurrer,  Hard.  190. 

[On  a  bill  for  tithes,  defendant  may  move,  that  the  value  be  ascer- 
tained by  the  oath  of  the  plaintiff;  and  on  consent  the  court  will  order 
it,  and  without  consent,  will  order  plaintiff  to  shew  cause  why  he  should 
not  consent.     T.  1718,  Bunb.  26.] 

[If  a  bill  is  brought  for  tithes,  glebe  and  common,,  the  court  will  re- 
tain it  till  plaintiff  makes  out  his  title  by  an  action  to  the  two  last  T. 
1727,  Bunb.  238.] 

(M  14.)  The  bill,  when  sufficient. 

A  bill  in  the  exchequer  ought  to  shew  how,  or  by  what  title.the  plata* 
tiff  demands  tithes.     Vide  Hard.  130.  321.     Vide  Chancery,  (3  C.) 

[Lay-impropriator,  if  he  sets  out  a  title  under  the  crown,  and  derives 
it  down,  must  prove  it ;  but  if  he  does  not  set  out  such  title,  it  is  enough 
if  he  proves  that  the  tithes  belonged  to  those  under  whom  he  claims. 
H.  1730,  Bunb.  296.] 

[A  lay-impropriator  need  not  prove  payment  of  tithes  to  him,  if 
defendant  admits  his  general  rights  but  claims  exemption.  T.  1730, 
Bunb.  384.] 

[W^here  there  is  a  lay-impropriator,  plaintiff  must  shew  in  whom  the 
fee  is  vested,  and  derive  his  title  from  thence.   T.  1722,  Bunb.  115.] 

[A  vicar  must  shew  his  endowment  of  the  tithes  for  depasturing  barren 
cattle,  or  that  they  have  been  usuiUy  received  by  the  vicar.  T.  1716, 
Bunb.  7.] 

[If  a  layman  claims  as  lessee  of  a  dean  and  chapter,  it  is  a  sufficient 
settmg  forth  of  title.     P.  1723,  Bunb.  129.] 

[Bui  by  the  bishop  and  sequestrator,  during  incapacity  of  mind  of 
incumbent,  is  not  good,  unless  the  incumbent  in  person,  or  by  his  coili- 
mittee,  is  a  party.     M.  1723,  Bunb.  141.] 

[Bill  laying  a  custom,  or  some  such  custom,  is  bad.  H.  1733> 
Bunb.  333] 

[But  if  a  vicar  demands  tithes,  without  saying  how  entitled,  by  pre- 
scription or  endowment,  it  is  well,  where  the  defendant  by  his  answer 
admits  him  to  be  vicar,  and  does  not  controvert  his  right,  buf  insists 
upon  a  satisfaction  given.     R.Hard.  130.     P.  1721,  Bunb.  72.]  - 

So,  if  the  plaintiff  shews,  that  he  is  vicar,  and  entitled  generally. 
R.  Hard.  321.  though  it  is  diere  said,  that  such  bill  has  been  held  insuf- 
ficient upon  demurrer. 

[In  bill  by  vicar  for  tithe,  herbage,  and  furze^  it  is  sufficient  if  he  shews 

2  that 
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that  he  WAS  entitled  to  all  small  tithes,  and  one  composition  for  the  land 
in  question.     H.  1723,  Bimb.  144.] 

So,  it  is  sufficient,  if  the  plaintiff  shews  that  he  h  rector^  and  cn« 
titled  to  the  tithes  in  the  parish,  without  more. 

[In  equity  they  never  hold  the  parson  to  the  proof  of  his  admission, 
institution,  induction,  and  reading  the  articles.  Per  totam  Curiam, 
T,  1718,  Bunb.  25.] 

But  if  the  plaintiff  by  his  bill  demands  the  treble  value,  his  bill  shall  ' 
be  dismissed.     R.  9  Leo.  204. 

So,  if  he  does  not  make  proof  of  the  quantities  and  values  of  the 
tithes,  where  the  defendant  insists  upon  an  extinguishment  by  unity  of 
possession :  for  no  damage  to  the  plaintiff  appears.     R.  Hard.  4. 

[In  a  bill  for  a  portion  of  great  and  small  tithes  in  another  parish,  the 
vicar  of  that  parish  must  be  a  party.     T.  1722,  Bunb.  115.]' 

(M  15.)  The  plea. 

The  defendant,  upon  a  bill  for  tithes,  may  plead  non-residence,  See. 
without  shewing  quantities  and  values.  K.  Ca.  £q,  228.  (Vide 
Com.  392,  S.) 

[If  bill  is  brought  for  tithes,  by  the  lessee  of  the  parson  with  cure  of 
souls,  defendant  may  plead  the  non-residence  of  the  parson  for  80  days 
before  filing  the  bill,  without  setting  forth  the  quantities,  &c.  for  the 
lease  is  void.     H.  1725.     P.  1726.     M.  1726,  Bunb.  210.] 

[Sed  qu.  If  rector  and  lessee  join  in  the  bill :  for  by  non-residence, 
before  sentence,  he  only  forfeits  his  lease  and  rent,  not  his  tithes^ 
Ibid.] 

[If  the  ple^  does  not  shew  that  the  non-residence  was  not  after  the 
time  wherein  die  tithes  were  demanded,  it  is  bad.  Anon.  M.  1726, 
Ibid.] 

Or,  {jdefendant  may  plead]  a  modus^  if  he  shews  quantities  and  values. 
Ca.  Eo.  228. 

[If  defendant  pleads  payment  of  money  in  satisfaction,  he  must  shew 
quantities  and  values.    P.  1720,  Bunb.  60.] 

But  the  statute  of  limitations  is  no  plea.     Ca.  Eq.  229. 

[For  deicndant  is  in  the  nature  of  a  receiver  for  plaintiff.  P.  1726, 
Bunb.  2 1  S.J 

[To  a  bill  for  tithes^  setting  forth  a  former  bill  in  Sc,  and  a  decree 
for  these  tithes;  after  issue  to  try  modus,  and  a  verdict  for  plaintifl^  de- 
fendant may  plead  in  bar  a  subsequent  suit  in  chanceiy,  and  issues 
directed  and  Ipund  for  the  mixlus,  and  decree  to  establish  them.  H.  1 725. 
Bunb.  2;jL.} 

(M  16.)  The  answer. 

The  defendant  by  bis  answer  ought  to  answer  all  the  material  parts  of 
the  bill. 

If  he  insists  by  fai^  answer  (and  not  by  plea)  upon  a  discharge  by  a 
modiis,  he  ought  to  answer  to  quantities  and  values ;  and  an  examina* 
tion  upon  interrogatories,  if  the  modus  be  proved,  does  not  excuse  firom 
a  fiill  answer.     R.  Hard.  180.    (Vide  Com.  892.) 

So,  if  he  insists  upon  a  modus,  by  plea :  for  the  plea  does  not  go  to 
the  right  of  the  plaintifl^  but  to  avoid  the  account  by  the  defendant. 
Semb.  cont  Hani.  180* 

Yet  it  is  sufficient  by  answer  to  say,  that  thle  lands  belonged  to  such 
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an  abbey,  &c.  which  was  of  such  an  order^  and  therefore  by  stat- 
31  H.  8.  ought  to  be  discharged,  without  more  certainty.  R.  Hard.  322* 

[If  defendant  answers,  that  the  matior  was  part  of  the  possessions  of 
the  priofs  of  St.  John  of  Jerusalem,  it  is-a  gdod  discharge.  P.  1726, 
Bunb.  214.] 

[It  is  not  sufficient  to  say  the  lands  Were  formerly  in  the  hands  of  the 
abbot  of  A.,  one  of  the  greater  monasteries  dissolved  by  31  M.  8*,  It 
must  say  they  were  discharged  in  his  hands.    H.  1718,  Bunb«  370 

[It  is  sufficient,  if  it  says  that  the  lands  where,  &c.  were  part  of  the 
bishop's  palace,  and  therefore  exempt ;  though  he  does  not  lay  it  per- 
sonally in  the  bishop,  because  the  exemption  goes  with  the  lands ;  though 
it  woiddbe  better  to  lay  it  by  prescription.  As  to  lands  belonging  to 
monasteries,  they  must  set  out  how  the  prescription  is«  T.  1718, 
Bunb.  26.] 

So,  if  a  demand  be  of  tithes  by  cUstdm  of  things,  for  which  none 
are  due  dejwre^  he  need  not  answer  to  quantities  or  values,  if  he  denies 
the  custom ;  for  it  is  sufficient  that  he  be  examined  upon  interrogatories 
when  the  custom  is  tried.     R.-Hard.  188. 

[It  18  sufficient  to  set  forth  what  titheable  matters  he  has,  and  to  say 
he  had  no  other  titheable  matters  whatever.     P.  1722^  Bunb.  108.] 

SOn  a  bill  ibr  tithe  wood,  if  defendant  insists  it  Was  timber,  the  Court 
presume  it  was  abotre  twenty  years  growth,  unless  plaintiff  prove  the 
contrary.     M.  1723,  Bunb.  138.]  i 

Soy  by  bill  in  chancery.    Vide  Chancery,  (3  C.) 

(M  17.)  In  chancery. 

[By  St.  7  &  8  W.  3.  c.  34.  s.  4.  where  any  quaker  shall  r^fllsii  to  pay 
or  compound  for  his  great  or  small  tithes,  or  to  pay  any  church  rates, 
the  two  next  justices  of  peace  of  the  same  county,  neither  of  whom  is 
patron  of  the  church  or  chapel,  from  whence  the  said  tithes  arise,  noir  atay 
ways  interested  in  the  said  tithes,  on  complaint  of  any  parson,  &C.  by 
warrant  undertheir  hands  and  seals,  may  convene  before  them  such  quaker, 
and  examine  upon  oath,  or  in  such  manner  as  by  this  act  is  provided, 
the  truth  of  the  complaint,  and  ascertain  and  state  what  is  due  and  bay- 
able  by  such  quaker  to  the  party  complaining,  and  by  order  undek*  aieir 
hands  and  seals  direct  the  payment  thereof,  so  as  the  sum  ordered  do  not 
exceed  \0U\  and  on  refusal,  any  one  of  the  said  justices,  by  warrant 
under  his  hand  and  seal,  may  levy  the  money  ordered,  by  distress ; 
any  person  aggrieved  may  appeal  to  the  next  general  quarter  sessiona 
for  the  county,  &c.  who  may  reverse  or  confirm  the  order;  and  no  pro* 
ceedings  under  this  act  shfdl  be  removed  by  certiorari,  &c.  unleds  tlie 
title  ot  such  fithes  shall  be  in  question.] 

[But  this  act  being  temporaiy  and  relating  only  to  great  and  emali 
tithes  and  church  rates,  it  was  bv  st.  1  G.  1.  st.  2.  c.  6.  s.  2.  made  per- 
petual, and  extended  to  any  tith^  or  rates,  or  any  customary  or  olher 
rates,  dues,  or  payments,  Monging  to  any  church  or  chapel,  whidi  of 
fight  by  law  or  custom  ought  to  be  paid  for  the  stipend  or  mainteDanc^ 
otany  minister  or  curate  officiating  in  any  church  or  chapel*] 

[Under  these  acts,  the  mere  circumstance  of  the  <^akeia*  contro- 
verting the  title,  and  asserting  that  the  title  waa  in  question,  withom 
shewing  on  what  principle  they  dispute  the  title,  is  not  sufficient  to  fbuiid 
ttn  aplHicatinii  for  a  cafiiqmri.    \  Bur»  i88»j 

(M  18.)  The 
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(M  180  The  rem^y  upon  a  disseisin  of  tithes. 

By  8t*  82  H.  8.  7.  if  ^ny  having  an  inheritance  freehold^  tepn,  or 
mterest  in  a  parsonage^'yicarage,  portion,  tithes,  &c«  or  other  ecclesi- 
astical profit,  which  he  or  shall  be  nuule  temporal,  or  in  temporal  hands, 
be  disseised,  &c.  he  may  have  remod j  in  the  teoiporel  cpurta  by  precipe 
quad  reddatj  assise,  mori  d^anctUor^  quod  ei  dfforceah  ilower>  or  other 
writ  origind,  &c.  in  like  manner  as  of  other  lands  or  tenements. 

Bv  the  St.  27  H.  8.  28.  SI  H.  8.  13.  87  H.  8.  i.  and  I  &  2  Ed.  6. 
14.  for  the  dissolution  of  houses  of  religion,  and  this  act  of  32  H.  8. 7« 
and  the  st.  1  &  2  Ph.  &  M.  8.  tithes  and  odier  ecclesiastical  duties, 
which  come  to  the  king,  are  temporal  inheritances,  and  have  all 
the  incidents  of  other  inhoritances.  Co.  L.  159.  a.  Vide  Advow- 
son,  (E). 

AimI  therefore,  shall  he  assets  in  the  hands  of  an  beiri  or  executor. 
Co.  L.  159.  a. 

A  wife  shall  have  dower  of  them.    Co.  L.  159.  a. 

And  a  husband  be  tenant  by  the  eurtesy.    Co.  L.  159.  a. 

So,  the  same  actions  and  remedy  shall  be  allowed  for  them  as  for  other 
estates. 

An  ejectment  lies  for  tithes.    Cro.  Car.  301.     R.  Jon.  322.  . 

So,  tithes  or  a  rectory  impropriate  being  lay-fee,  cannot  be  seques- 
tered in  the  spiritual  court,  for  not  repairing  die  chancel,  &c.  Semfau 
2  Vent.  S6^ 

[Tithes  have  every  property  of  an  inheritance  in  land,  ^cept  that 
they  lie  in  grant  and  not  in  livery :  and  therefore,  if  leasee  of  tithes 
covenant  for  him  and  his  assigns,  that  he  will  not  let  any  of  the  farmers 
in  the  parish  have  any  part  of  the  tithes;  this  covenant  runs  with  the 
tithes,  and  binds  the  assignee,  against  whom  the  action  is  brought,  for 
breach  of  covenant  3  Wm.  25»  80.] 

(N)  ajK0urante  Of  tftfietf. 

By  the  st.  32  H.  8.  7.  writs  of  covenant^  md  aU  other  writs  for  finest 
and  all  other  assurancesf  shall  be  devised  and  fffanted  in  chancery,  of 
parsonages,  vicarages,  tithes,  &c.  as  are  used  of  other  lands;  and  shall 
be  Y>f  like  force. 
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DISPENSATION. 

Vide  CoMnrrioN,  (P).^Cop)riioi.p>  (M  SO-^FowrKio-uai:,  A  11, 12.) 

'  — PiwtoaA'nvSy  (D  4|  ^  18f  &c.) 
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DISPOSITION. 


Stoptaitfm  bf  a  tofb.    IHde  Babom  and  Feme,  (Pi.  3.) — Chancebt* 
j(2Ml4,15.) 

Ii4  DIS- 
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DISSEISIN. 

Vide  Abatement,  (H  47.) —  Dismes,  (M  18.)  — Garranty,  (1 1.) 

Rent,  (D  2.)— Seisin,  (F  1,  &c.) 

J9oM  tito0ei0im    Vide  Assise,  (B  1,&c.) 
%%AimMxi  anT)  po0t'tii90ei0in»    Vide  Assise,  (F  1,  &c.) 
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DISSOLUTION. 

ff)l«0olutimi  of  a  corporation.    Vide  Franchises,  (G  4,  &c,) 


of  i^O0pit8U»    Vide  Hospital,  (B — C.) 

of  monaj0terie0»    Vide  Dismes,  (C  5. — E  7.) — Monastxrt- 

of  marriace*    Vide  Parliament,  (H  S.) 

of  partiatnent.    Vide  Parliament,  (P  1,  2.) 
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(D3.)  Rescous.  When  it  lies.  p«500. 
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(D  6.)  But  a  distress  shall  not  be  used.  p.  501. 

(D  70  Nor  sold.— By  the  common  law.  p.  502. 
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(D  9t)  When  not.  p.503, 

(A)  ©10. 
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(A)  E)f0trejBf]Bt- 

(A  1.)  When  it  may  be  taken. 

For  all  services  a  distress  may  be  made  of  comn^on  right.    Doct«  tc 
St.  1.  9.  c.  9.     Co.  L.  150.  b. 

As,  for  rent-service.      45  Ed.  3.  15.  b.     1  Bol.  665.  !•  37.     Co.  L. 
142.  a. 

So,  for  heriot-service.     1  Rol.  665. 1.  47.     Vide  Copyhold,  (K  21.) 

So,  for  suit-service:  as,  suit  to  a  hundred-court^  or  court-baron. 
1  Rol.  665. 1. 40.     Vide  Copyhold,  (K  17.) 

So,  for  a  fine  assessed  in  a  court,  a  distress  is  due  of  common  right. 
1  Rol.  666.  1. 4.     R.  8  Co.  41.  b. 

'  So,  for  an  amerciament  in  a  court-leet,  for  an  offence  in  or  out  of 
court.  D.  Kel.  66.  b.  1  Rol.  665.  F.  R.  8  Co.  41.  Sav.  94.  R. 
cont.  that  there  ought  to  be  a  custom  alleged  for  distraining.  1  Sal.  175. 
R.  ace.  9  H.  7. 2 1,  b.  D.  that  in  the  case  of  a  common  person  there  ought 
to  be  a  custom  alleged ;  otherwise  in  a  leet  of  the  king.  Cro.  £1.  748. 
Vide  Leet,  (O  10.) 

So,  a  distress  mig|it  be  for  aid  pur  foirejliz  chivdUry  ouJUe  marrier. 
1  Rol.  665. 1.  42. 

So,  for  a  relief  the  lord  himself  may  distrain.     1  Rol.  665. 1.45. 
{^  Or,  pro  vahre  maritagiL     D.  Cro.  Car.  533. 

So,  for  trespass  with  cattle,  a  distress  may  be  of  the  cattle  damage- 
feasant. 

.  [A  tenant  holding  over  after  the  expiration  of  his  term  cannot  distrain 
the  landlord's  cattle  which  were  put  upon  the  premises  by  way  of  taking 
possession.     B.  R.  M.  38  Geo.  3.     7  T.  R.  431.] 

And  a  bailiff,  by  his  office,  may  distrain  without  a  special  warrant. 
Dub.  Cra  El.  698.     Vide  Cro.  El.  748. 

But  for  a  thing  due  against  common  right,  a  distress  cannot  be  made 
without  a  prescription :  as,  pro  cerio  lettey  he  ought  to  prescribe  to  distrain 
for  it,  as  well  as  to  have  it.     R.  1 1  Co.  44.  b. 

So,  for  an  amerciament  in  a  court-baron.  D.  11  Co.  45.  a.  Doct.  & 
St.  ).  8.  c.  9.     1  Rol.  666. 1. 6. 

So,  for  toll  in  a  fair.     1  Rol.  666. 1. 10. 15.     Hob.  187. 

[But  a  distress  cannot  be  made  for  the  toll  of  goods  fraudulently  sold 
out  of  the  market,  to  avoid  the  toll :  but  the  party  injured  must  bring  a 
special  action  on  the  case.     Cowp.  661  •] 

So,  for  a  tax  chargeable  by  custom  in  a  viU,  &c.  for  the  repair  of  a 
bridge.     1  Rol.  666. 1. 20. 

So,  for  land-cheap,  or  the  like  customary  payment  within  a  vill,  &c. 

So,  for  the  profits  of  a  court-baron  reserved  to  the  lord  upon  the  grant 
of  a  manor. '  R.  Mo.  870. 

So,  for  a  fine  granted  pro  licentia  concordandi.    Semb.  1  Leo.  249. 

So,  for  the  cattle  of  the  lord  where  the  tenants  have  the  sole  pasture. 
Semb.  2  Cro.  208. 

So,  for  a  fine  assessed  in  a  leet  by  custom  for  refusing  to  be  sworn 
constable.     R.  Skin.  636. 

So^  for  a  relief  upon  an  alienation,  where  due  only  by  custom,  and  not 
by  taiure,  or  reservation.    Jon.  133. 

So,  for  debt,  account,  or  contract,  &c.  a  distress  cannot  be  taken. 
Poet.  &  St,  1.  %,  c.  9. 

Nor, 
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Nor,  for  wastei  reparatioiii  &c.    Doet  &;  St  1. 2.  c.  9. 

So,  for  a  service  wholly  uncertain,  a  distress  cannot  be  taken ;  as,  for 
service  mjrankalmoigne.     Co.  L.  96.  a* 

So,  a  man  cannot  take  two  distresses  for  the  same  rent :  for  it  was  his 
folly  that  he  did  not  take  sufficient  at  first.  R.  Mo.  ?•  Cro.  £L  13. 
R.  Lut.  1536. 

Though  he  alleges  that  his  first  distress  was  but  of  such  a  value,  and 
that  it  was  not  sufficient.  Dub.  Cro.  El^  13.  Q.  LuL  1536.  [Vide 
1  Burr.  679,  et  seqS\ 

But  for  rent  due  at  several  daysj  he  may  take  several  distresses;  though 
the  whole  was  due  at  first.     Mo.  7. 

[It  may  be  taken  for  rent  under  a  lease,  though  the  tenant  entered 
before  the  commencement  of  it.     P.  9  G.     Str.  550.^^ 

[A  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant  in 
possession  under  a  lease  prior  to  the  mortgage,  is  entitled^to  the  rent  in 
arrear  at  the  time  of  the  notice,  as  well  as  to  what  accrues  afterwards^ 
and  he  may  distrain  for  it  after  such  notice.     Doug.  279.] 

[An  annuitant  may  distrain  for  arrears,  though  a  term  be  vested  ia 
himself  to  secure  the  payment,  the  reversioner  (in  possession)  being  con- 
sidered as  his  under-tenant.     2  Blk.  1326.] 

[If  a  lessee  assigns  or  surrenders  his  entire  estate,  reserving  a  rent^  no 
distress  can  be  taken  for  it.  2  Wils.  375.  Since,  having  no  reversion, 
if  the  transaction  be  without  deed,  the  sum  reserved  is  m  gross;  if  by 
deed,  a  power  of  distress  should  be  annexed,  the  rent  being  seek  and 
not  service.  Quaere,  in  this  latter  case,  whether  he  may  not  distrain 
under  stat.  4  Geo.  2.  c.  28.  s.  5.,  which  authorizes  a  distress  for  rents 
seek,  rents  of  assize,  and  chief  rents,  the  same  as  for  rents  service.] 

[A  termor,  after  his  term  expired,  and  demand  of  possesion  oy  his 
lessor,  cannot  distrain  on  his  under-tenant  continuing  in  possession* 
4  Taunt.  720.] 

[Distress  is  not  incident  to  a  fee-&rm  rent  as  such,  imless  the  case  is 
brought  within  4  Oeo.  2.  c.  28.  s.  5.     Dougl.  624.] 

[Where  a  party  is  in  possession  of  premises  under  an  agreement  ibr  a 
lease,  and  no  other  circumstances  exist  whence  an  implied  tenancy  can 
be  raised,  since  no  rent  is  due  for  the  occiqpation,  but  only^  if  any,  a 
compensation  in  nature  of  rent,  the  owner  cannot  distrain  for  nonpay- 
ment.    2  Taunt.  148.] 

[Since  a  landlord  has  a  right  to  tiJce  possession  of  the  premises,  at  the 
expiration  of  the  term,  without  bringing  an  ejectment,  the  tenant  holding 
over  cannot  distrain  his  cattle  damage  feasant  put  upon  the  premises  by 
way  of  taking  possession.     7  T.  R.  431.] 

fSemble,  that  the  owner  of  the  land  may  distrain  tithes  as  damage- 
feasant,  after  a  reasonable  time.     Wightw.  lid.] 

£lf  two  persons  have  distinct  rights  m  the  same  close^  and  the  cattle  of 
one,  in  the  fair  exercise  of  his  right,  injure  that  of  the  other,  his  remedyt 
if  any,  is  by  action,  not  distress.     1  Taunt.  529.] 

(A  2.)  At  what  time. 

A  distress  for  damage-feasant  m^  be  in  the  night:  otherwise  the 
6rttle  may  escape.    Co.  L.  142.  a.     Vide  Doct.  &  St.  1. 2.  c.  9. 

But  fojr  a  rent-service  or  a  rent-charge  a  distress  cannot  be  in  the 
night.    Co.  L.  £42.  a. 

A  distress  for  rent  cannot  be  made  upon  the  day  hi  which  the  rent  is 

payable : 
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payable :  for  it  caimot  be  dne  till  the  last  moment  of  the  day.    Doct.  & 
Sl  1.  2.  e.  9.     Co.  L.  47.  b.     [See  st  8  Ann.  c  14.  a.  6,  7.] 

So;  it  cannot  be  after  the  term  ended.  1  Rol.  67^'  1. 15.  Doct  ft 
St.  1. 2.  c.  9.     Co.  L.  47.  b.    [B.  R.  M.  27  G.  3.     1  T.  R.  441.] 

Though  the  lessee  continues  in  possession  by  snfferanoei  or  by  wron^ 
after  his  lease  expired  :  for  he  is  not  in,  in  privity  of  the  lease.  Cont. 
Kel.  96.  a.     R.  ace.  1  Rol.  672. 1. 20. 

So,  a  distress  cannot  be  for  rent  after  his  estate  is  determined:  as,  if  a 
roan  seised  of  a  rent-charge,  or  rent-service,  in  fee^  or  for  life,  grants 
over  his  estate,  he  cannot  distrain  for  arrears  due  before  his  grant* 
4  Co.  50.  b.  Ognel.     1  Rol.  672. 1. 80.     Co.  L.  1 62.  b.  Vide  Dett,  (B.) 

So,  if  a  grantee  of  a  rent  for  years,  if  he  so  long  live,  dies,  his  executor  < 
or  administrator  cannot  distrain  for  the  arrears  by  the  common  law^nor 
by  the  st.  32  H.  8.  37-     Cro.  Car.  471. 

So,  if  a  man  seised  in  fee,  tail,  or  for  life^  of  a  rent^  or  fee-&rm,  dies, 
his  executor  or  heir  cannot  distrain  by  common  law  for  the  arrears  in- 
curred in  his  lifetime.     Co.  L.  162. 

Nor,  since  st.  32  H.  8.  for  relief  aids,  or  corporal  service.  Co.  L. 
162.  b. 

iJorfor  R  nomine  pcerne.     Co.  L.  162.  b.  * 

Yet,  if  a  lessee  for  twenty  years  leases  for  ten  years,  and  diesy  his 
executor  or  administrator  may  distrain  for  arrears  mcurred  in  his  life- 
time: for  the  executor  r^resents  his  testator,  and  has  the  reversion 
and  rent  annexed^  in  the  same  plight  as  his  testator^  had  it.  K.  1  RoL 
672. 1. 35. 

S09  if  a  lease  be  de  anno  in  annum  quamdiUf  &c.  and  after  a  subsequent 
year  commenced  the  lessee  dies ;  the  lessor  may  distrain  upon  the  exe- 
cutor or  administrator:  for  the  lease  continues  till  the  end  of  the  year. 
R.  Sal.  414.    (Vide  Lut.  214.) 

[Vl^here  the  lessee  of  lands  dies  before  the  expiration  of  the  term^  and 
his  administrator  continues  in  possession  during  the  remainder,  and  after 
the  expiration  of  it ;  a  distress  may  be  taken  for  rent  due  for  the 
whole  term.     C.  P.  T.  30  Geo.  3.     1  H.  Bl.  465.] 

And  now,  by  the  st.  32  H.  8. 37.  an  executor  or  administrator  of  any 
seised  of  rent-service,  charge^  or  seek,  or  of  fee-farm  in  fee,  taQ,  or  for 
life^  may  have  debt,  or  distrain  for  arrears  due  in  the  life  of  the  testator, 
or  intestate. 

[The  executor  of  a  tenant  for  his  own  life  may  distrain  under  this 
statute.    Ld.  R.  172.] 

And  an  husband  seised  in  right  of  his  wife,  may  do  so  for  arrears  in« 
cnrred  in  her  life,  before  or  after  coverture.     Sect  S. 

So  may  tenant  pur  auUr  vie,  his  executors  and  administrators!,  for 
arrears  incurred  during  the  life  of  cesiuj/  que  vie*    Sect.  4. 

And  all  rents  in  money,  or  in  oom^  cattle^  pepper,  Sec.  are  within  the 
statute.     Co.L.  162.  b. 

&,  a  distress  may  be  upon  the  land  so  long  as  it  is  in  possession  of 
Kim  that  ought  to  pay,  or  anv  claimii^  by,  from,  or  under  him.  R. 
4C0.5O. 

So>  by  the  st  8  Ann.  14.  a  lessor  may  distrain  In  six  calendar  mcmths 
after  a  lease  for  iife^  for  years,  or  at  will  is  determined :  so  as  tbfe  lesfioi^s 
tiUe  or  interest,  and.  the  possession  of  the  tenant  &om  whom  the  rent 
became  due,  be  continuing. 

[Where 
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[Where  a  part  of  the  tenant's  com  remained  in  a  bam  on  the  demised 
premises,  beyond  six  calendar  months  after  the  determinatioD  oF  the 
term,  but  within  the  term  allowed  by  the  custom  of  the  country,  for  the 
out-going  tenant  to  get  in  and  dispose  of  his  crop ;  held^  that  the  com 
might  be  distrained  by  the  landlord  for  rent  arrere.  1  H.  B.  5.  Id.  7.] 

[An  agreement  that  rent  may  be  distrained  for  before  it  becomes  due 
is  valid.    2  T.  R.  600.] 

(A  S.)  In  what  place. 

A  man  may  distrain  for  a  rent-service  in  any  part  of  the  land 
holden. 

.    So,  for  a  rent  charged,  or  reserved  upon  a  lease,  upon  any  part  of  the 
land  out  of  which  the  rent  issues. 

And  if  a  house  be  upon  the  land  demised  or  charged,  a  distress  may 
be  in  the  house,  when  the  house  is  open. 

So,  a  distress  may  be  in  a  house  through  the  doors  or  windows.  1  Rol. 
671.1.7.17. 

If  the  land  lies  in  two  connties,  a  distress  may  be  for  the  whole  rent 
in  either  county.     1  Rol.  671. 1.  SO. 

So,  if  it  be  in  the  hands  of  many  tenants,  it^  may  be  for  the  whole  in 
the  land  of  any  tenant.     1  Rol.  671. 1-  35. 

[But  if  two  parcels  of  land  are  let  by  the  same  lessor  to  the  same  les- 
see by  separate  demises,  and  rent  due  on  both,  there  cannot  be  a  joint 
distress  for  both.     P.  9  G.  2.     Str.  1040.  B.  R.  H.  245.] 

So,  if  cattle  are  driven  to  avoid  the  distress  when  the  lord,  &c.  is  in 
view,  they  may  be  pursued  freshly,  and  taken  in  land  out  of  his  fee,  or 
the  land  holden.     1  Rol.  671. 1.  40.     Co.  L.  161.  a. 

So,  by  the  st.  8  Ann.  14.  if  a  lessee  clandestinely  carry  off  goods 
from  the  demised  premises  to  prevent  a  distress,  the  lessor,  or  any  em- 
powered by  him,  may  in  five  days  after  carrying  off,  take  such  goods, 
wherever  fomid,  for  the  rent-arrear,  and  sell  or  dispose  the  same,  as 
if  distrained  on  the  premises :  provided  the  lessor  may  not  seize  as  a 
distress  goods  sold  bond  Jidcy  and  for  a  valuable  consideration  before 
such  seizure  made. 

[By  the  St.  11  G.2.  19.  within  thirty  days.  And  the  lessor  may 
break  open  an  house  to  seize  them  in  the  dav-time.  And  may  dis- 
train stock  or  cattle  and  crops  growing  on  the  premises.  Vide  this 
Statute.    2  Gab.  7.] 

So,  the  king  may  distrain  for  a  rent-service  in  all  the  lands  of  his 
tenant  held  ofnim,  or  of  others.     1  Rol.  670. 1.  15.     2  Inst.  131. 

And  if  the  lessee  makes  an  under-lease  after  the  arrears  incurred,  the 
king  may  distrain  in  all  the  lands  of  the  under  tenant  for  the  arrears.  R« 

1  Rol.  670.  1.  25.     1  Rol.  159. 1.  45. 

So,  by  St.  22  Car.  2.  6.  a  purchaser  of  ft  fee-farm-rent  shall  have  the 
same  remedy  as  the  king  might  have,  by  distress,  upon  all  the  lands  of 
the  terre-tenant.     2  Ver.  714. 

Yet  the  king  cannot  distrain  in  lands  of  his  tenant,  which  are  not 
in  his  actual  possession,  and  manured  iprith  his  own  cattle:  as,  in 
lands  of  the.  tenant^  demised  for  life,  for  years,  or  atwiU.    2  Inst  132. 

2  Ver.  714. 

So,  if  a  demise  be  of  a  manor,  &c.  to  which  an  advowson  belongs, 
a  distress  for  rent  cannot  be  in  the  glebe  of  the  advowson*  1  RoL  671* 
1.82.35. 

So^ 
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Spi  a  man  may  distrain  for  an  amerciament  in  the  sheriff's  tunf^ 
in  any  lands  of  the  party  within  the  county;  for  it  is  personal.  iRoL 
670.1.30. 

And  for  an  amerciament  in  a  hundred  or  leet,  within  the  whole 
hundred  or  leet.     1  Rol.  670. 1.  35.  40. 

Yet  a  distress  cannot  be  for  an  amerciament  in  a  leet,  &c.  upon 
land  in  the  king^s  possession  within  the  precinct  of  the  leet :  for  daring 
the  king's  possession  it  is  out  of  the  jurisdiction.     1  Rol.  670. 1.  50. 

But  by  the  st.  of  Marl.  52  H.  3.  15.  ntdli  liceat  ex  qudcunque  caus4 
disirictionem  facere  extra  feodum  suuniy  nisi  domino  regi  et  ministris 
suisj  8^c. 

And  this  was  but  an  affirmance  of  the  common  law.     2  Inst.  131. 

Wherefore  none  can  distrain  out  of  the  lands  holden^  or  out  of  those 
from  which  the  rent  issues.     1  Rol.  671*  1*  10.  12. 

And  though  cattle  escape  out  of  the  fee  when  they  are  in  view,  the 
lord  cannot  djstrain  them.     2  Inst.  131.     Co.  L.  161.  a. 

Or,  if  they  be  driven  out  for  any  lawful  cause,  except  for  avoiding 
the  distress.     1  Rol.  671.  L  45.     qo.  L.  161. 

So,  if  they  be  driven  by  the  tenant  before  the  view  of  the  lord,  though 
it  be  for  avoidine  the  distr^.     Co.  L.  161.  a. 

So,  if  cattle  damage-feasant  are  driven  out  of  the  land  after  view^ 
they  cannot  be  distramed.     Co.  L.  161.  a. 

If  a  man  distrains  out  of  his  fee,  trespass  lies.    2  Inst.  131. 

Or,  an  action  upon  the  st.  of  Marlb.    2  Inst.  131. 

So,  by  the  st.  of  Marlb.  15.  none  can  distrain  in  vidregia,  or  com- 
muni  strata. 

Though  it  be  within  his  fee. 

If  a  man  distrains  in  the  highway,  an  action  lies  upon  the  st.  of  Marlb. 
2  Inst.  131. 

But  a  man.  shall  not  avoid  the  distress,  in  replevin :  for  it  is  not  v(Hd. 
2  Inst.  131. 

But  the  king  may  distrain  in  the  highway. 

So,  a  distress  for  an  amerciament  may  be  in  the  highway.  2  Rol. 
670. 1. 44. 

So,  &r  toll  thorough,  &c. , 

So,  for  a  rent-charge,  if  it  be  parcel  of  the  thing  out  of  which  the  rent 
issues :  for  the  st.  of  Marlb.  extends  only  to  a  distrete  to  rents  and  ser- 
vices.    2  Inst.  131.     R.  Cro.  El.  710. 

[Distress  for  rent  service  may  be  upon  common  appendant  or  ap- 
purtenant.    11  G.  2.  c.  19.  s.  8.] 

[Where  distress  made  for  rent  due  not  exceeding  20/.  3.  V.  529. 
(D  9.)  costs  and  charges  limited  by  schedule.     57  G.  3.  c.  93.  s.  1 .] 

[Treble  damages  and  full  costs  to  be  awarded  in  case  of  extortion, 
upon  conviction  before  a  justice  of  peace  of  the  county,  &c.  Id.  s.  2.} 

[How  levied  or  enfbro^.     Ibid.] 

[Justices  empowered  to  summon  and  examine  witnesses  and  enforce 
obedience.    Id.  s.  3.] 

[Justice  may  award  205.  for  costs  to  the  party  complained  against,  if 
complaint  unfounded.  Id.s.  4. — Landlord  not  prgadiced  unless  he 
personally  acts.    Ibid.] 

[Saving  for  other  remedies  to  party  ag^ieved,  unless  complaint  pre- 
jerred  under  this  ad.    Ibid.] 

■    '  *  [Prder 
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{Order  of  jttstidesto  be  in  thefbrms  prescribed  by  adiednle.   I^  s.  5.] 

{Brokers^  &e.  levying  distress  to  give  copies  ofdieir  charges,  though 
rent  demanded  exceed  20/.    Id.  s.  6.] 

[Printed  copy  of  this  act  to  be  hung  up  in  sessions  houses  of  England 
and  Wales.     Id.  s.  7*] 

[Form  of  otder  where  judgment  for  complainant.    Ibid.] 

[fVnrm  of  order  where  complaint  dismissed.    lb  id.] 

(B)  mtut  tbingg  iiui{)  be  DigtraineD. 

(B  !•)  For  rent-service. 

Oeaerally,  all  moveable  goods,  and  chattels  of  the  lessee  may  be  dis. 
trained  for  rent  due,  if  they  are  found  iroon  the  land  demised. 

So,  moveable  goods  and  chattels  of  the  tenant,  for  serricesdue  to  his 
lord. 

Andof  the  terre'teoant,  for  a  rent-charge. 

So,  catde  of  a  stranger,  which  are  put  or  escape  into  the  land  out  of 
which  the  rent  issues,  may  bedistraiaed  &>r  such  rent.  11  H.  7.  4.  a. 
15  H.  7. 17*  b.  R.  2  Sand.  269.  1  Rpl.  668. 1. 5— SO.  671. 0.  Vide 
ii^ra. 

[The  cattle  of  a  stranger  may  be  distrained  even  for  a  modem  rent- 
service  the  instant  they  come  upon  the  premises,  liable  to  the  distress,  if 
they  came  there  either  by  the  de&uU  of  the  owner.  Ld«  R«  L67,  168, 
169.] 

[Or,  with  his  consent.    Ld.  R.  167*  in  marg.] 

[But,  if  through  the  default  of  the  tenant,  not  antU  after  they  have 
been  levani  et  oouchant.    D.  Ld.  R.  167,  168,  169.] 

[And  the  landlord  has  given  the  owner  notice  where  thqr  are.  D« 
Li  ft.  169J 

[For  the  services  however  of  an  antient  seigniory,  the  lord  may  dis* 
train  the  catde  of  a  stranger  the  instant  d)ey  get  upon  die  prenvses, 
though  they  esciqMd  thither  by  the  defiMik  of  the  tenant  of  those  pre- 
mises.    D.  Ld.  R.  168.] 

Though  they  never  were  levant  and  couchant  upon  the  land.  15  H. 
'  7.  17.  b.     R.  2  Sand.  289.    Co.  L.47.  b. 

Though  the  esc^>e  wasforde&ultof  the  fences  of  the  same  land.  R. 
2  Sand.  289.     R.  Pal.  43.     2  Rol.  124. 

And  thou|l|^  the  fences  ought  to  be  repaired  by  the  lessor  himself^  or 
his  tenant.  Semb.  2  Sand.  289.  But  Sanders  doubted  of  it.  Dub.  per 
Holt,  Mod.  Ca.  198. 

So,  if  cattle  driven  to  London  are  d^iastared  by  the  way,  tb^  may 
be  distndiied  Ibr  the  rsflit  of  the  land  whese  they  ante  depsttfurfd.  R. 
2V«t50.     3  Lev.  261. 

Though  put  there  with  the  assent  of  die  lessor.  R.  2  Vent  50*  S  Lev. 

861. 

Though  it  was  a  common  inn  at  which  the  calde  were  d^pastored. 
Qtt.  2  Vent.  £9*  And  j^^party  wns  reUeved  iqpon  tbisin  efui^-  9  Ver. 

130.    Sr.Cau7. 

But  if  cattle,  going  to  market,  are  depastured  by  the  way,  in  land 
bekng^  toa  eonmion  inn,  ithey  xsannotthe  distrained  ior  the  rent  of  the 
land*  Not  R.  3  Lev*  260.  But  said,  (hat  they  are  not  privikjged  though 
jjpmg  to  markeU    2  Vent.  50.    [4  T.  R.  567*] 

So^ 
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So,  if  A»,  tenant  in  common  with  B,  and  C,  leas^  his  third  part, 
the  cattle  of  B.  or  C,  or  any  depasturing  by  theiriioence,  cannot  be 
taken  for  rent  by  A.     R.  2  Vent.  228.  283, 

Soy  if  cattle  escape  into  the  close  of  B.  and  are  freshly  pursued,  they 
cannot  be  taken  for  rent  of  the  close.     R.  1  Brownl.  170. 

So,  if  cattle  which  escape  be  distrained  for  a  long  arrear  of  rent,  the 
owner  shall  be  aided  in  equity.     2  Ver.  ISl.     Pr.  Ch.  8. 

[Where  a  house  is  let  ready  furnished,  a  distress  may  be  made  for 
the  whole  rent  reserved,  because,  in  point  of  law,  the  reht  issues  wholly 
out  of  the  realty.     2  N.  R.  224..] 

[An  avowant  in  replevin,  may  distrain  the  goods  anew  for  another  de- 
mand pending  a  judgment.     1  Taunt  218.] 

[If  the  sale  under  an  execution  is  fraudulent,  and  the  property  is  not 
removed,  it  may  be  distrain'ed  for  rent.     3  Taunt.  400.] 

[Where  a  tenant  dies,  and  his  goods  remain  upon  the  premises,  they 
may  be  taken  for  arrears  of  rent  accrued  before  or  after  the  decease.  1  H. 
B.  465.] 

[A  carriage  standing  at  livery  may  be  restrained  for  rent.  3  Burr. 
1498.     1  Blk.  48S.] 

'  (B2.)  For  a  rent-charge. 

But  for  a  rent-charge,  generally,  the  cattle  ot  goods  of  a  stranger 
Cannot  be  distrained.  Dub.  15  H.  7.  17.  b.  Cent  1  Rol.  669. 1.25. 
Qu.  1  Rol.  668. 1.  13.     R.  ace.  1  Rol.  672. 1. 12. 

So,  if  one  joint  tenant  grants  a  rent-charge,  the  cattle  of  his  com* 
panion  cannot  be  distrained.     1  Rol.  669. 1.  20. 

So,  if  a  man  makes  a  lease,  and  afterwards  grants  a  rent-charge  out 
of  the  land,  the  cattle  of  the  lessee  are  not  distrainable :  for  he  claims 
paramount  Uie  charge.     1  Rol.  669.  1.  45.  •  ^«» 

So,  if  a  rent-charge  be  granted  out  of  a  manor,  tlte  cattle  of  the  copy- 
holders are  not  distrainable.     R.  1  Rol.  669. 1.  52. 

Or.  if  a  rent^charge  be  claimed  out  of  a  manor,  by  prescription.  Dub« 
1  Rol.  669.  L  50. 

Yet  where  a  stranger  claims  under  the  grantor  after  the  grant  of  a 
rent-charge,  his  cattle  are  liable  to  distress:  as,  the  cattle,  cf  a  lessee^ 
where  the  demise  was  after  the  grant. 

So,  if  a  joint  tenant  grants  a  rent,  and  afterwards  leases  to  his  com- 
panion for  years,  his  cattle  are  distrainable.     1  Rol.  669.  l.  30.  40. 

So,  if  part  of  the  land  charged  comes  to  a  tenant  in  common  of  another 
part  of  the  same  land.     R.  Hob.  80.     1  Rol.  670. 1. 5. 

(B  3.)  For  an  amerciament,  &c. 

So^  the  cattle,  or  goods,  of  a  stranger  cannot  be  ^Sstramed  for  Kn 
amerciament,  fee.    Cont.  1  Rol. €69. 1.  7.   Ace.  F.  N.B.  100.  H. 
Vide  ante,  (A  1,  8.)— Lect,  (O  10.) 

(B  4.)  For  damage-feasant. 

But  all  chattels  trespassing  upon  land  may  be  dtstnoned  damage- 
feasant. 

[A  distress  damage-feasant  is  a  summary  execution  in  die  first  in- 
stance; the  distrainer  must  cake  care  to  be  formaUy  right.  He  must 
seize  die  cattle  in  the  act,  upon  the  spot;  for  if  they  escape,  or  are 
driven  out  of  die  lam)^  though  after  view,  lie  cannot  distrain  tkem;  he 

must 
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must  observe  a  number  of  rules,  in  relation  to  the  impounding  and  man-' 
ner  of  treating  the  distress.  Per  Ld.  Mansfield  C.  J.  R  R.  H. 
16Geo.3.Cowp.417.] 

The  cattle  of  A.  may  be  distrained  damage-feasant,  though  put  there 
by  a  stranger,  without  his  privity.     R.  1  Kol.  6i65.  D. 

^,  ferrets^  greyhounds,  &c.  which  chas^  conies  in  a  warren,  may  be 
distrained  damage-feasant.     1  RoL  664. 1. 40,  41. 

But  a  horse  upon  which  a  man  rides  upon  the  com  of  another,  can- 
not be  taken  damage  feasant  1  Rol.  664. 1.  45.  [B.  R.  H.  35  Geo.  S. 
6  T.  R.  1S8.]     Ck)nt.  per  Ch.  Justice,  1  Sid.  440. 

Nor,  a  net,  which  a  man  carries  in  his  hand  upon  my  hmd.  1  Rol. 
664. 1. 43. 

(C)  ©Hfjat  not. 

But  for  a  rent-service,  &c.  things  fixed  to  the  freehold  cannot  be  dis- 
trained: as,  the  doors  or  windows  of  a  house.  Co.  L.  47.  b.  14  H.  8. 
25.  b.    Vide  ante,  (A  1,  &c.  B  1,  &c.) 

Furnaces,  cauldrons,  &c  fastened  to  the  house.     Co.  L.  47.  b. 

[Neither  can  a  limekiln  if  affixed  to  the  freehold.  B.  R.  H.  $2  Geo.  3. 
4  T.  R-  504.] 

Nor  com  growing  upon  the  land.  1  Rol.  666. 1.  47-  [Now  allowed 
by  the  st.  11  G.  2.  19.  quod  vide.'] 

Nor  a  millstone  fixed  to  a  mill.     14  H.  8. 25.  b. 

Though  it  be  removed  to  be  picked  for  the  use  of  the  mill.  14  H.  8. 
25.  b. 

Otherwise,  if  wholly  severed,  and  removed  from  the  mill.  14  H.  8. 
25.  b. 

So,  things  of  which  no  one  has  a  valuable  property,  cannot  be  dis- 
trained:  as,  thingsyh-^  natura^  deer,  conies,  &c.  in  a  park  or  warren. 
Co.  L.  47*  a. 

[Deer  .in  an  enclosed  ground  may  be  distrained  for  rent.  C.  P.  H. 
1 1  Geo.  2.     Willes,  46.] 

Nor,  poultry,  fish,  &c.    2  Inst,  133* 

Nor,  a  dog-     Co.  L.  47.  a.     [Willes,  46.  contra.] 

Nor,  utensils  of  trade,  or  things  used  in  trade;  for  it  is  for  the  public 
good  that  trade  be  encouraged  ;  and  therefore,  the  books  of  a  scholar 
shall  not  be  distrained.     Co.  L.  47.  a. 

Nor,  the  axe,  or  other  instruments  of  a  carpenter,  &c.     Co»  L.  47-  a. 

Nor,  an  anvil  in  a  smith's  shop.     14  H.  8.  25.  b. 

Nor,  a  millstone  in  a  mill.     14  H.  8.  25.  b. 

Though  the  anvil  be  removed  out  of  the  stock,  or  the  millstone  out  of 
the  mill  to  be  picked.     R.  14  H.  8.  25.  b. 

So,  by  the  st.  51  H.  3.  de  distrietione  Scaccarii,  beasts  of  the  plough^ 
or  which  improve  the  land,  as  sheep,  ice.  shall  not  be  distrained,  if 
there  be  other  sufficient  distress :  which  was  an  affirmance  of  the  common 
law.    2  Inst.  132.     Co.  L.  47*  a. 

Nor,  a  saddle-horse.    2  Inst  133.    1  Rol.  667*  1.  35^ 

Nor,  armour,  jewels,  apparel,  &c.    2  Inst.  132. 

So,  an  horse  in  a  smith's  shop  shall  not  be  distrained  for  the  r^t  of 
the  shop.     Co.  L.  47*  a. 

Nor,  an  horse  in  an  hostry.    Co.  L.  47.  a. 

Nor^  cloth^  or  garments  in  a  tailor's-  shop.    Co.  L.  47-  a«* 
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Vor,  materiids  for  cloth  in  a  weay^^- shop*    G>.  L.  47.  a.    R.  Cro* 
ja.  550.  596. 

Nor,  corn  or  meal  sent  to  the  mill|  pr  market.     Co.  L.  47*  a. 

Though  the  cloth,  &c.  be  many  days  at  the  shop.  Per  Brian, 
22  Ed.  4.  49w  b.     1  Rol.  668. 1.  S5.  40. 

Nor,  any  goods  delivered  to  any  person  hi  the  way  of  his  trade* 
1. Sal.  250. 

Oo  delivered  to  any  one  to  be  carried  for  hire :  for  he  is  a  common 
carrier  as  to  them.     R.  1  Sal.  250. 

Yet  beasts  of  the  plough  may  be  distrained,  if  there  be  no  other  dis-^^ 
tress.     P.  Ld.  K.  4  T.  B.  567.     P-  Grose,  ibid.  569. 

And  instruments  of  trade,  if  they  are  unnecessary.     1  Sal.  249. 

[Or  J  if  they  are  not  in  actual  use  at  the  time  of  the  distress^  or  if  there 
be  no  other  sufficient  distress  on  the  premises.  C.  P.  M.  18  Geo.  2. 
Willes,  512.     B.  R.  H.  32  Geo.  3.    4  T.  R.  565.] 

So,  a  ship,  sails,  or  tackle,  for  a  duty  which 'arises  from  the  ship  i 
as,  for  toll  for  goods  laden  upon  the  ship.   .  R.  1  Sal-  249. 

So,  utensils  of  trade;,  &c.  can  be  tak.en  for  a  distress  in  the  nature  of 
an  execution :  as,  for  a  ^ate  to  the  poor.  Per  Sand.  6b..on  st.  22  Car.  2. 
Ch.  1.  p.  39. 

[See  this  distinction  between  a  distress  for  rent,  &c.  and  a  di^ess 
in  the  nature  of  an  e^ctecution,  y<ery  fully  inyesUgated  in  1  Bur.  579, 
&seq.] 

So,  an  horse  in  a  cart  jpaden  with  corn.     R.  1  Sid.  422.  440. 

[A  race-horse  standing  in  a  stable^  haU*  a  mile  from  the  inn,  may  be 
distrained.    Barnes,  472.] 

[A  chariot  standing  at  a  livery-stable  may  be  distrained.  T.  A  Q.  3. 
9  9.  M.  1493.     1  Bl.  Rep.  483.] 

So>  goods  shall  be  privileged  from  distress,  when  they  are  in  ^se^s 
as,  an  .axe,  8cc.  with  which  a  man  is  cutting  wood.     Co.jL*  47*  a. 

An  ^orse  on  which  a  mw  U  riding.  Co.  L.  47.  a.  1  Sid.  440« 
[6  T.  R.  138.] 

Scs  if  a  man  in  a  journey,  by.  sickness,  s^yd  two  or  three  week^,  his 
h/x^e  shall  be  privileged.     1  Rol.  668. 1. 5» 

So^  if  an  horse  goes  with  corn  tp  a  mill,  and  is  at  the  house  of  the 
9ull  till  the  corn  be  ground.     R.  Cro.  El.  550. 

Or,  during  that  time  he  be  put  into  the  stable.  P^r  two  J.  W^rburton 
conU     Cro.  £1. 550*  '  -       ^  . 

So,,  if  an  horse  goes  with  yam,  &c.  to  a  weaver,  &c.  or  fetches  yarn 
thence,  and  carries  it  to  a  private  house  to  be  weighed,  and  is  bung 
there  till  die  yarn  be  w^hed.     R:  Cro.  El.  550.  596. 

So,  if  goods  delivered  to  a  carrier  be  put  into  a  waggon  in  a  private 
bam.     R.  1  Sal.  250. 

Yet  for  a  rent-charge,  horses  .in  a  cart.loaden  vrith  corn  upon  the  land, 
may  be  distrained.    R.  1  Sid.  422.  ^440.     1  Vent.  S6. 

Xbough  a  man  be  fipon  the  cart.    Qu.  1  l^id.  440. 

So^  thaigs  shall  not  be  distrained  which  cannot  be  known  to  be  re-* 
plevied,  or  to  be  restored  m  thejaoipe  plight.:  as,  n^oney  out  of  a  bag, 
1JBU>1..6«6. 1.  51. 

M^pr  grain  out  of.a bag.    Vide  1  .Rpl. .667*. !•  4.  6- 
iNpr,.com  m  shocks  9r.sti;aw;  nor,  hay  in  a  bam*    1  Rol.  666.1*  B^» 
667. 1.  16.     R.  2  Mod*  61.    A.  Jon.  197. 

Vol*  IIL  X  k  [Sheaves 
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[Sheaves  of  com  cannot  be  distrained  for  arrears  of  an  annoity,  but 
sheaves  in  a  cart  may ;  and  carectat*  triciii  ingarbiSf  shall  be  understood 
a  cart  loaded  with  sheaves.     T.  4  G.  2.  C.  B.  Fort.  S61.] 

But  now,  by  the  st.  2  W.  &  M.  5.  any  perspn,  having  rent^arrear  on 
a  demiset  may  seize  sheaves  or  shocks  of  com,  or  corn  in  the  straw, 
or  loose,  or  hay  in.  a  barn,  granary,  or  upon  a  hovel,  stack,  or  rick, 
otherwise,  upon  any  part  of  the  land  charged  with  such  rent ;  and 
lock  up  and  detain  the  same  in  the  place  where  found,  &c  so  as 
such  com  be  not  removed  to  the  prejudice  of  the  owner,  &C  till 
replevied  or  sold. 

And  before  this  statute,  wagffons  or  carts  with  com  might  be  dis- 
trained for  rent :  for  they  might  be  safely  restored.  Co.  L.  47.  a. 
Jon.  197. 

So  now,  corn  may  be  distrained,  be  it  threshed  or  not  threshed. 
R.  Lut.  214. 

C Vide  St.  11  G.  2.  19] 

[Com  sown  by  a  tenant  at  will,  (who  died  before  harvest),  and  pur- 
chased by  another  person,  cannot  be  distrained  for  rent  due  from 
a  subsequent  tenant.  C.  P.  T.  10  &  11  Geo.  2.  Willes,  181. 
7  Mod.  251.  S.  C] 

[Qu.  Can  goods  taken  in  execution  be  distrained  for  rent  ?    Ibid.] 

[Nothing  can  be  distrained  which  is  in  the  custody  of  the  law. 
D.  Gilb.  44.] 

[Thus  ffoods  cannot  be  distrained  which  are  in  pound  for  damage 
feasance.   Ibid.     Semb.  9.  Vin.  141.  pi.  47.1 

[Or,  which  are  in  the  hands  of  the  sheriff  under  a  fiet'ijacias*  Ibid. 
Semb.  1  Atk.  104.] 

[Or,,  which  have  been  seised  by  process  at  the  suit  of  the  king. 
D.  Gilb.  44.] 

[Or,  which  have  been  taken  under  an  attachment.     I>.  1  Vent.  221.] 

[Or,  sold  under  a  fieri  Jacias,  und^  such  circumstances  that  it  has 
not  been  proper  since  to  remove  them.    R.  S  F.  114.] 

[Thus  where  a  tenant's  com  while  growing  was  seized  and  sold  under 
ajl.ja.  and 'the  vendee  permitted  it  to  remain  while  it  was  ripe,  andf 
then  cut  it,  after  which,  and  before  it  was  fit  to  he  carried,  the  landlord 
distrained  it  for  rent  ^  the  courts  of  C.  B«  and  Bi  R.  held  it  was  not 
distrainable.     3F.114.] 

[Implements  of  trade  are  only  privileged  from  distress  where  there  10 
not  fi,  sufficient  distress  without  them,  or  where  they  are  in  aetual  use. 
4  T.  R.  665.  Id.  568.] 

(D)  l^otD  a  tiifitttgg0W  tie  treated. 

(D  1.)  It  shall  be  impounded. 

Every  distress  ought  to  be  jinponnded  in  a  lawful  pound.  Go.  L, 
47.  b. 

A  lawful  pound  is  either  open  or  close.     Co.  L«  47*  b. 

An  open  pound  is.  every  place  in  which  the  putting  the  eattle  does 
not  make  the  owner  a  trespasser,  and  where  he  may  give  them  to  eat 
and  drink  without  trespass.  Dect.  &  Stud.  I.  2.  c.  27.  Vide  5  H. 
7,9.  b.  * 

2  Be 
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Be  it  a  o(»imion  pound  erected  on  the  manor  for  this  purpose.  Co* 
L,  47-  b. 

Or,  the  close  of  the  party^  who  makes  the  distress.;   Co.  L.47.  b. 

Or,  the  close  or  soil  of  a  stranger  with  his  leave.  Semb.  5  H.  7.  9. 
Co.L.  47* 'b. 

A  pound  close  is  where  the  goods  are  put  into  an  house  or  other 
place,  where  the  owner  cannot  enter  to  them.     Co.  L.  47.  b. 

Furniture,  and  goods,  which  will  be  damaged  by  the  weather,  or  are 
in  danger  of  being  stolen,  ought  to  be  put  in  a  pound  close;  otherwise 
the  impounder  shall  answer  for  them.     Co.  L.  47>  b.    . 

if  cattle  be  impounded  in  a  pound  close,  the  impounder  ^hall  sustain 
them  without  allowance  for  it.     Co.  L.  47.  b. 

But  if  they  be  put  in  an  open  pound,  they  shall  be  sustained  at  the 
peril  of  the  owner.     Co.  1.  47*  b. 

By  the  common  law,  a  distress  might  be  impounded  where  the  party 
pleased.    2  Inst.  106. 

By  the  st«  of  Marlb.  £2  H«  3.  4.  it  shall  not  be  impounded  out  of  the 
county. 

And  this  extends  to  all  goods,  or  cattle  distrained.     2  In9t«  107. 

And  if  a  distress  for  a  rent-charge  or  damage  feasant  be  carried  out 
of  the  county,  the  party  shall  make  ransom.    2  Inst.  106. 

If  a  distre^  be  for  a  rent-service,  he  shall  be  amerced.     2  Inst.  106. 

And  the  st.  of  Marlb.  as  to  all  taking  of  cattle  is  confirmed  by  the 
flt.  W.  1.  16. 

And  by  the  st.  1  &  2  Ph.  &  M.  12.  no  distress.of  cattle  shall  be  car- 
ried out  of  the  hundred,  &c  unless  to  a  pound  in  the  same  county 
within  three  miles  distance,  on  pain  of  5/.  ana  treble  damages. 

And  no  single  distress  of  goods  or.  cattle  shall  be  impounded  in 
several  places  to  inforce  several  replevies,  on  pain  of  5/.  and  treble 
damages. 

And  none  shall  take  above  4d«  for  impoundage  of  any  one  distress, 
on  pain  of  Bl*  above  the  money  so  taken. 

But  a  lord  of  a  manor,  in  a  distress  for  his  services,  may  impound 
mon  his  manor,  though  it  be  in  another  county:  for  it  is  out  of  the  mis- 
chief tht)ugh  it  be  within  the  words  of  st.  of  Marlb.  4«  22  Ed.  4^.  1  ] . 
2  Inst.  106. 

So,  if  a  distress  be  out  of  the  county,  trespass  does  not  lie;  but  he 
ought  to  have  an  action  on  the  statute.    R.  per  three  J.  9  Lev.  48. 

So»  goods  distrained  ought  to  be  removed  within  a  convenient  time. 
Mod.  Ca.  215. 

If  the  distress  be  for  rent^  they  shall  be  removed  immediately. 
Semb.  Mod.  Ca.  215. 

If  the  par^  quits  the  possession  after  the  distress  made,  before  re* 
moval,  the  retaking^  shall  not  be  deemed  a  rescue.     Mod.  Cvl*  216. 

But  by  the  st.  2  AV.  &  M.  5.  com  or  hay  distrained  shall  not  be  re^ 
moved,  &c  from  the  place  where  seized,  but  kept  there  till  replevied,  or 
8<^d. 

[By  the  st.  11 G.  2. 19.  distresses  for  rent  may  be  impounded,  se« 
enre^  and  sold  on  the  premises.] 
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(D  2.)  Parcofracto.    When,  and  by  whom  it  lies. 

If  <;attle  or  goo&  distmned  be  pat  into  a  favwftil  pound,  and  tbeowner 
or  a  stranger  takes  diem  out  of  the  pound,  tt  farcofrado  lies.  F.  N.  B. 
100.  E. 

And  though  a  servant  made  the  distress,  the  master  shall  have  the 
parcojiraeto.     F.  N.B.  100.  E. 

So,  if  catde  are  impounded,  in  the  soil  of  a  strancer,  with  his  consent, 
'the  distrainer^  and  not  the  owner  of  the  sc^,  shall  haTe  the  jparcxT^vcfo. 
F.  N.  B.  100.  E. 

^parcofrado  lies,  though  the  distress  and  impMmding  were  without 
cause.     R.  Bend.  30.     1  Sal.  247.     I  And.  31 .     1  Rol.  673. 1.  SS* 

But  if  the  lord  of  a  mimor,  or  the  owner  of  the  soil,  put  out  the  catde, 
a  parco  Jracto  does  not  lie;  but  an  action  on  the  oase.  FerJM. 
Wm.  81. 

So,  if  the  distress  was  without  cause,  and  the  owner  feaiees  them  from 
ihe  pound  where  the  door  was  onlbeked,  a  parco'Jraeto  does  not  He^  I  Hoi. 
647. 1.  5.     Co.  L.  47.  b. 

The  writ  lies  vi  et  amis.     F.  N.  6.  100.  F. 

'Bert  die  writ  need  not  shew  to  whom  the  ppoperQr  of  die  <catde  or 
goods  belongs.    F.  N.  B.  100.  F. 

Kor,  whlEit  kind  of  cattle  they  are.  -  F.  N.  B.  100.  F. 

So,  a  declaration  in  a  parto  fraeto  need  not  lihew  a  title  to  make  the 
distress.     1  Sal.  247. 

To«i  parco  Jracto  the  defendant  shall  plead  not  suihy. 

If  he  says,  that  being  lord  of  the  soil  he  broke  the  lock  to  put  in  otkers 
of  his  own>  it  4s  ill :  for  k  vimounts  to  the  general  issue :  for  tf  die 
•cattle  did  not  escape,  it  is  not  a  breadi  of  the  pound.     Win.  80. 

(D  8.)  Rescous. — When  it  lies. 

So,  if  %  distress  be  rescued  before  the  ieipoandiliff,  the  party  who 
made  the  distress  may  have  a  writ  of  rescous.     F.  N.  B.  101.  C. 

If  the  distress  was  by  a  serrant,  the  master  shall  hare  -rcaious. 
F.N.B.  101.  F. 

RescMs  shall  be^  where  a  man  rescues,  or<sets  at  laige^  goods  law- 
fully distrained.     Co.  L.  160.  b.    Vide  Rescous,  (A.) 

If  cattle  (fistrained  go  into  the  house  of  the  owner,  and  he  i^>oa 
demand  lefiises  ddiivery,  it  will  be  a  rescous.    Co.  L.  161.  a. 

(D  4.)  Remedy  for  a  rescous. 

By  St.  2  W.  &  M.  5.  on  a  pound-breach  or  rescous  •of  goods  dis- 
trained for  rent,  the  person  erieved,  by  special  action  onthe  aasc^  msf 
.veoover  tteble  danuiges,  and  costs  of  suit  against  tbeoffwides,  or  owner 
of  the  goods,  if  they  be  found  to  come  to  his  use  or  possession.  LuUSlS* 
Vide  Pleader,  (2  S  29.)     [Vide  the  s(.  11  O.  %.  19.  s.  10.] 

fit  is  no  answer  to  an  action  on  this  stat.  that  the  rent  and  demand 
were  tendered  after  the  distress  and  impounding.  B.  R.  M.  M  Geo*  3. 
5T.R.482.] 

Soi  by  the  common  law,  the  master,  for  wham  the  distreas  was 
made,  may  have  remedy  by  writ  of  rescous.  F.  N.  B^  101.  F.  Vide 
Rescous,  (C).    . 

So,  the  party  may  maintain  an  action  on  the  case  on  the  st.  2  W. 
&  M«  though  no  notice  of  a  distress  w»«  <riveu  to  the  lessee :  for  no- 
tice 
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t]€e  aigni&tf  nodiiog  taa .  wrcngwdoer.    B.  Lut  Sli*.    Vide  Plc^adei^ 
(2  S  29.) 

(D  5.)  When  rescous  does  not  He. 

But  goods  cannot  be  rescued  before  they  are  in  the  possession  of  him 
who  distrams :  for  if  he  is  prevented  from  making  the  distresSi  an  action 
on  the  case  lies,  not  rescous.     F.  N.  B- 102.  F. 

So,,  if  he  who  takes  the  distress,  quits  the  possession  of  the  goods^  the 
taking  of  them  will  not  be  a  rescous.     R.  MocL  Ca.  215. 

So>  a  man  roaj  make  rescous,  if  his  cattle  or  goods  be  taken  without 
cause ;  or,  if  he  be  frequently  distrained,  so  that  he  cannot  manure  his 
Und,  be  shall  hare  an  amse  de  sovent  distress.    4  Co.  1 1.  h. 

As,  if  the  lord  distrains  for  rent  when  nothing  is  in  arrear.  4  Ca 
1 1.  b.     Co.  L.  160.  b. 

So,  if  he  distrains  for  rent  due  by  encroachment,  the  tenant  may 
tender  so  much  as  is  due  of  rights  and  make  rescous  if  it'  be  refused. 
4  Co.  11.  b. 

So,  if  the  tenant  tenders  the  rent  before  distress,  which  is  refused, 
and  the  lord  afterwards  distrains,  the  tenant  may  make  rescous.  Co, 
JU,  160.  b.     2  Inst.  107- 

So,  if  the  lord  distrains  out  of  bia  fee,  the  tenant  may  make  rescous. 
Co.  L.  161.  a.     Vide  ante,  (A  3.) 

Or,  in  a  highway,  or  place  where  by  law  he  ought  not  to  distirain. 
Co.  L.  160.  b.    Vide  ante,  (A  3.) 

So,  if  the  cattle  of  a  stranger  are  taken,t  the  owner  may  make  rescous. 
Co.  L.  160.  b. 

Or,  beasts  of  the  plough^  &c.  which  ought  not  to  be  distrained.  Co. 
L.  161.  a.     Vide  ante,  (B  1,  &c.)— (C). 

Or,  any  dbing  not  distrainabie  by  common  law,  or  statute.  Cp.  L. 
161.  a. 

So,  a  rescous  may  be  made  upon  a  distress  for  a  rent-charge,  a^  welj 
as  for  a  rent-service,  if  the  distress  is  not  lawfuL     Ca  L,  160..  b. 

Or,  upon  a  distress  for  an  amerciament^  which  does  not  appear  t(>  be 
lawful. 

As,  if  it  be  upon  a  pres^itment  in  a  leet  for  diverting  a  highway:  for 
it  cannot  be  diverted,  though  it  may  be  stt^ped  or  ol^tructed:  but  to 
divert  is  proper  for  it  watercourse.     II.  1  And.  234. 

(D  6.)  But  a  distress  shall  qot  be  used. 

So,  a  distress  ought  not  to  be  abused;  for  that  makes  him,  who  dis 
trained,  a  trespasser  ab  initio.    Vide  Trespass,  (C  2.) 

As,  if  he  drives  it  to  another  county,  and  there  sells  it.  R. 
1  And.  66. 

If  a  horse  three  times  leaps  over  the  pound,  for  which  he  Ues  the  horse 
(o  a  stake  in  the  pound,  and  the  horse  chokes  himself  by  the  rope. 
1  Hoi.  673. 1.  26. 

If  a  man  works  cattle  distrained.     1  Leo.  290. 

If  a  man  distrains  an  hide,  and  for  preservation  tans  it.  R.  Cni» 
£1.  783.     2  Rol.  562.  L  25. 

If  he  distrains  a  hogshead  of  beer,  and  tastes  the  liquor.  R.  Mod. 
Ca.  215.  6. 

So.  if  a  man  milks  a  cow;  though  it  be  for  the  benefit  of  the  cow.  R. 

KkS  iRoI. 


502  DISTRESS. 

1  RoL  673. 1.  32.  Noy»  1 19.  1  Leo.  220.  Vide  2  Cro.  148.  Semb. 
cont 

IF  he  cords  a  trunk  for  greater  security}  being  informed  that  there  are 
in  it  things  of  value.     D.  J  Vent.  37* 

But  using  for  the  benefit  of  the  owner  shall  be  allowed:  as,  if  he 
scours  armour  taken  for  a  distress.     Vide  Cro.  El.  783. 

So,  if  cows,  horses,  &c.  are  taken  in  withernam^  they  may  be  milked 
or  worked  in  a  reasonable  manner :  for  they  are  delivered  to  the  party 
in  lieu  of  his  own  cattle.     R.  1  Leo.  220.  , 

And  when  the  cattle  are  restored,  the  labour  shall  be  for  their  diet. 
Ow.  46. 

So,  if  several  barrels  of  beer  are  distrained  for  rent,  and  the  distrwier 
takes  the  liquor  of  one;;  he  shall  be  a  trespasser  only  for  tha  tbarrel. 
Mod.  Ca.  226. 

[By  the  11  G.  2.  19.  s.  19,  20.  distresses  for  rent  shall  not  be  deemed 
milawful  for  any  irregularity,  or  unlawful  act  afterwards  done  by  the 
party  distraining,  nor  the  party  deemed  a  trespasser  ab  initio :  but 
the  parties  grieved  thereby,  may  recover  satisfaction  for  the  special 
damage  and  no  more,  in  an  action  of  trespass,  or  on  the  case,  and  the 
plaintiff  recovering  shall  be  paid  his  full  costs  of  suit.  But  po  tenant 
shall  recover  in  such  action,  if  tender  of  amends  hath  been  made  by  the 
purty  distraining.] 

(D  70  Nor  sold. — By  the  common  law. 

So,  by  the  common  law,  a  distress  for  rent  cannot  be  sold. 

Yet,  oy  the  common  law  the  king  might  sell  it.  ' 

But  not  the  cattle  of  an  under-lessee  of  his  tenant  after  the  rent  in- 
curred :  though  they  might  be  distrained.     2  Rol.  159. 1.  45. 

So,  a  distress  for  a  fine,  or  amerciament,  in  a  leet  the  lord  may  seO, 
or  impound,  at  his  pleasure.     8  Co.  41 .  b. 

So,  by  custom,  he  may  sell  upon  a  distringas  pro  certo  leta^  or  for  an 
amerciament  in  a  coqrt  baron.     R.  1  Sal.  379. 

So,  where  a  statute  gives  an  execution  for  a  penalty  by  distress,  widi* 
out  more,  the  offiper  may  sell.     R»  2  Jon.  25.     R.  1  ^al.  379. 

(D  8,)  When  by  statute. 

But  now,  by  the  st.  2  W.  &  M.  5.  if  goods  be  distrained  for  rent  doe, 
on  demise,  or  contract,  and  the  owner  does  not  replevy  them  in  five 
days  next  after  such  distress  taken,  and  notice  thereof  with  the  cause  of 
taking,  left  at  the  chief  mansion,  or  other  most  notorious  place  of  the 
premises  charged  with  the  rent,  tlien  after  such  distress,  notice,  and  five 
days,  the  distrainer^  with  the  sheriff,  under  sheriff,  or  constable  of  the 
hundred  or  place,  may  cause  the  goods  to  be  appraised  by  two  sworn 
appraisers,  (whom  the  sheriff,  under  sheriff,  &c.  may  swear,)  and  after- 
wards may  sell  the  same  for  the  best  price  that  can  be  gotten,  towards 
satis&ction  of  the  rent,  and  charges  of  such  distress,  appraisement,  and 
sale,  leaving  the  overplus,  if  any,  in  the  hands  of  the  sheriff  or  constable 
fov  the  owner's  use. 

If  a  distress  be  for  rent,  notice  of  it  ought  to  be  given. 

[But  in  the  notice,  it  is  not  necessary  to  mention,  when  the  rent  be- 
came due  for  which  the  distress  was  made.     Doug.  281.] 

[The  five  days  allowed  by  stat.  2  W.  &  M.  c*  5.  may  be  inplusive  of 
tb^d(iy  of  sale^  but  must  be  exclusive  of  the  time  of  it,    1  H.  B.  13.] 
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And  all  goods  distrained,  except  com  and  hay,  ought  to  be  removed 
immediately.     R*  Mod.  Ca.  215. 

But  notice  may  be  given  to  the  tenant  in  person,  as  well  as  left  at  his 
house,  &c.     R.  T.  7  W.  3.    B.  R.  1  Sal.  247.  (Vide  1  Ld.  Ray.  5*.) 

And  if  they  are  not  the  goods  of  the  tenant  himself,  notice  to  the  owner 
of  the  goods  is  sufficient.  R.  4  Mod.  594,  5.  in  trover,  or  other  action 
for  the  goods,  by  the  owner.     1  Sal.  247. 

But  if  the  tenant  had  brought  a  replevin  for  the  goods,  nodoe  to  the 
owner  had  not  been  sufficient,  without  notice  also  at  the  mansion  of  the 
tenant,  or  other  notorious  place  upon  the  premises.  1  Sal.  247.  (Vide 
1  Ld.  Ray.  54.) 

So,  if  a  distress  be  upon  land  widiin  two  hundreds,  the  constable 
of  the  hundred,  where  the  distress  was  impounded,  may  swear  the  ap- 
praisers.    R.  4  Mod.  S95.     1  Sal.  247-     (Vide  1  Ld.  Ray.  55.) 

Yet  a  distress  cannot  be  conveyed  to  a  remote  county.     1  Sal.  247. 

A  sale  by  the  distrainer  or  his  servant  is  sufficient,  though  the  sherifi*, 
&C.  be  not  present  at  the  sale.     R.  T.  7  W.  S.  B.  R.     Vide  4  Mod.  S90. 

And  a  sale  for  a  price  at  which  they  were  appraised,  shall  be  intended 
the  best  price,  if  the  contrary  does  not  appear.  R.  4  Mod.  39  L  (Vide 
1  Ld.  Ray.  65.) 

So,  now  by  the  st  4  G.  2.  28.  remedy  shall  be  by  distress  and  sale, 
for  rents-seek,  of  assise,  and  chirf-rents,  paid  three  years  in  twenty  years 
before  that  session  of  parliament,  or  afterwards  created,  as  for  rent  re- 
served  on  lease. 

[By  the  st.  1 1  0. 2.  19.  notice  of  the  place  where  goods  distrained  are 
deposited  shall  within  one  week  be  given  to  the  lessee,  or  left  at  his  last 
place  of  abode;  and  if  after  a  distress  for  rent,  taken  of  com,&c  growing, 
&c.  the  rent  and  costs  of  the  distress  be  paid  or  tendered,  the  distress 
shall  cease,  and  the  com,  &c.  shall  be  delivered  to  the  tenant.] 

[And  by  the  same  stat  distresses  may  be  impounded,  appraised,  and 
sold  on  the  premises.] 

[A  distress  cannot  be  supported  on  a  rent-seek,  but  on  the  authority 
of  this  statute,  and  therefore  the  avowry  must  state,  that  the  rent  had 
been  duly  answered,  or  paid  for  the  space  of  three  years,  within  the  space 
of  twenty  years  before  the  first  day  of  the  sesuonof  parliament,  when 
the  statute  passed.    Diet,  per  Buller  J.    Doug.  628.] 

(D  9.)  When  not 

Yet  by  st  2  W.  &  M.  5.  if  distress  and  sale  shall  be  made  for  rent, 
when  no  rent  is  due,  the  owner  of  the  goods  distrained  may  by  trespass, 
or  action  on  die  case  against  the  distrainer,  his  escecutor  or  administrator, 
recover  the  double  value  of  the  goods  disdidned  and  sold,  with  full  costs- 
Vide  4  Mod.  231. 

And  the  plaintiff  need  not  all^e  a  demise  io  ibrm.    R.  4  Mod.2S2. 

And  it  is  sufficient  to  say,  that  the  defendant  took  the  goods  nomine 
districHonis.    R.  4  Mod.  232. 

Biplcbiii*    When  replevin  lies  upon  a  distress^  ^de  in  Replevin.— 
Pleader,  (8  K  1,  &c.) 

Vide  more  of  title  Distress,  in  Bte-Law,  (0  2.)-*-  PtEADER,  (2  S  19. 
•^  3  M  25.)  —  Rent,  (D  S,  ftc.)  ~  Seisin,  (E.)  —  Sewers,  (£  6.) 

Kk4  DIS- 
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DISTRIBUTION. 

S>t«tri&utioii  of  a  iianlnipt'0  ttftm*    Vide  Bankrupt^  (t)  SO,  S1«) 

. an  ittte0tate'(j  eftatr*;     Vide  AuMimsiKAiionii    (H). 

Chancery,  (S  D  l,  &cO 

Ditftnbitibe  iMttus,    Vide  Parols,  (A.  IS.) 


DIStltlNGAS. 

vide  Enqubst,  (C  6.)~Pft6c£sd,  (D  7.) 


Jdisturbance. 


Vide  Action  upon  thb  Case  for  a  Disturbance. — PleadbA,  (316.) 

QUARE  tufPEDIT,  (D.) 


DIVINE  SERVICE. 

<      *  

'  Vide  Sacraments,  (B— E). 

lilVdRCE. 


Vide  Abatement,  (H  48.) — Baron  and  Fbmb^  (G  1,  8et.)-^Do#i:lk, 

(A  1, 2.)— Puadsr,  (2  Y  12.) 


DOGS. 

Vidfe  Chase,  (M). 
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DONAtiVJE. 

(A)  Clie  original  of  it,  ft. 

Tlie  king  founds  a  church,  hospital,  or  diapel,  and  dxemptB  it  (M6x 
th^  jurisdiction  of  the  ordinary;  this  shall  be  a  donative.   Cd«  h*  844^  1. 

So,  if  he  founds  it,  though  he  does  not  exempt  it  by  escpr^ss  wittill. 
Co.  L.  344.  a. 

So,  if  a  subject,  by  the  king's  lic^eie,  founds  a  chiirch^  or  ehapel,  to 
be  exempt  from  th^  jurisdiction  of  tfie  ordinary,  it  shfedl  be  k  doMnfive: 
and  this  was  the  original  of  all  donatives.     Co.  L.  344*  a. 

Originally  all  abbies  and  priories  were  donative. 

So,  til  the  bishoprics  in  England  were  donadve  by  the.delivery  of  a 
crozier  and  ring,  till  by  a  charter  S  June  \j[ich»  they  were  made  el^ble. 
Cot  L.  344. 

A  prebend,  chantry,  and  chapel  ma^  be  dbnadve.     Co,  L.  ^44'.  a. 

And,  at  this  day,  a  parochial  church  of  the  lung's  foundadon  may  be 
donative^  and  shall  have  th^  cure  of  Muls.    2  Rol,  34 1 . 1. 20. 

So, 
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SOf  if  U  be  of  tBe  fomidaUon  o^  a  subjeeL  Semb.  Co.  L.  S44.  a. 
fi  Rd.  341.  L  80.  2  Cro.  63. 

Bat  geA^tJly^  a  donative  baar  not  euram  animarumj  where  it  baa  not 
pi^eiitation  and  institation.     Per  Twisd.  and  Keeling,  1  Mod.  1 1« 

A  donatire  id  exempted  from  the  jtirisdietkm  of  the  ordinarjr,  Co*  L. 
344.  a. 

And  therefore^  the  inetnnbent  need  only  hare  the  donatidti  from  the 
patron^  without  admission  or  institution  by  the  ordinary.  Co.  L#  S44«a. 
Dbv".  46.b.     2  Cro.  63. 

And  a  lapse  does  not  incur  fer  want  of  a  donation,  if  it  be  not  speci- 
ally provided  in  the  foundation.     Co.  L.  344.  a.     2  Cro*  51 7. 

[But  by  St.  1  O.  I.  St.  S.  c.  10.  s.  6.  streh  donatives  as  by  that  statute 
receive  the  benefit  of  queen  Anne's  bounty,  shall  be  snbjeet  to  lapse^  fte. 
in  the  same  manner  as  presentatives^  s.  7.  provided  that  though  the  lapse 
h^  inctirred^  yet  if  the  person  entitled  shall  nominate  befef e  advantage 
taken  of  the  lapse,  his  nomination  shall  be  good.     Vid.  1  T.  R.  996»] 

The  ordinary  cannot  visit ;  but  the  patron  may.  Co.  L.844.a*  Dav. 
46.  b. 

If  the  king  be  patron,  be  visits  by  his  chancdlor.  Co.  L.  M4.  fl. 
Vkie  Visitor,  (A  2.) 

If  a  subject,  he  visits  by  commissioners.  Co.  L.  344.  a.  2  RoL  841. 
L  90.    Vide  Visitor,  (A  4.) 

So^  the  patron  solely  may  deprive  for  heresy  or  other  ofifenee.  R. 
Yd.  61,2. 

The  patron  solely  shall  inquire  of  the  reparation  and  ornaments. 
1  Mod.  90. 

If  the  bishop  intermeddles  with  that  which  belongs  to  the  patron,  a 
prohibition  shall  go.     1  Mod.  90. 

Yet  the  incumbent  ought  to  be  infra  sacros  ordines ;  for  his  function 
is  spiritual.  Co.  L.  344.  k*  if  the  donative  has  a  eure.  2  Rol.  341. 1.  35. 
R.  Yel.  61. 

[The  incumbent  of  a  donative  must  be  twen^-three,  in  deacon's 
orders,  subscribe,  read,  &c.  as  for  any  other  benefice:  but  it  is  not 
necessary  for  him  to  prove  the  performance  of  them.  M.  13  G.  3. 
3  Wils.  355.] 

And  if  he  be  disturbed,  the  patron  shall  have  a  quare  impedit  pngsen-' 
tare  ad  ecclesiamj  and  shall  count  upon  the  special  matter.  Co.  L. 
34fa.  Vide  Pleader,  (3 1  6.) 

So,  he  may  be  cited  to  take  a  licence  from  the  bishop  to  preach ;  and 
a  prohibition  does  not  go.     R.  1  Mod.  90.     2  Keb.  876. 

[He  need  not  have  a  licence  to  preach.     M.  13  G.  3.  3  Wils.  355.] 

In  the  case  of  a  donative,  the  party  is  in  fuU  possession  immediately 

on  his  nomination,  without  the  bishop's  licence,  and  he  may  maintain  an 

action  for  money  had  and  received  aj^ainst  any  person  who  takes  the 

profits.  Diet,  per  Ashhurst  J.    1  T.  R.  403.] 

Or,  for  marrying  there  without  licence.  R.  per  three  J.  1  Sid.  432, 
1  Mod.  22. 

So,  if  he  presents  to  a  donative  by  simony,  it  will  be  within  the  stat^ 
31  £1.6.     R.  Cro.  Car.  331. 

But  if  it  be  doubted,  whether  it  be  donative  or  presentative,  and  any 
saes  for  induction,  a  prohibition  does  not  go :  for  till  induction  the  in-» 
/i^iiAWftl  lias  no  remedy  to  try  the  right;  and  if  it  be  a  donative,  the  in-- 
ductioa  is  fiuU.    R.  Cro,  £1.  653. 

Sot 
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So,  it  a  patron  presents  his  clerk  to  a  donative,  to  the  ordinary,  who 
admits  and  institutes  him :  it  shall  never  be  dcNiative  afterwards,  bot 
always  presentative.     Co.  L.  S44.  a.  2  RoL  842. 1.  45.     2  Cro.  63. 

But  a  presentation  to  a  donative  by  a  straqger,  and  admission  and 
institntion  upon  it,  do  not  make  the  choich  presentative.    Co.  L*  344.  a. 

2  Rol.  342. 1.  50. 

Or,  to  a  donative  created  by  the  king's  letters  patent.    Per  two  J. 

Sal.  541. 

If  an  incumbent  of  a  donative  resigns  his  church  to  the  patron,  die 

property  is  divested  out  of  him,  without  other  ceremony.     R.  2  Cro.  63. 

Yel.61.     Mo.  765. 

And  if  there  be  two  patrons^  if  he  resigns  to  one  of  them,  if  the  other 

assents.    R.  2  Cio.  63. 

So^  if  he  resigns  to  one  of  the  patrons  and  a  stranger.    R.  YeL  61* 

A  x«signation  in  the  words  of  the  donation^  as,  ofnis  church,  amounts 
to  a  resignation  of  the  whole.    R.  2  Cro.  63.    Yel.  61. 

But  if  the  patron  refuses  to  make  a  donation  when  the  church  is  pa- 
rochial, the  ordinaiy  may  compel  him  to  make  it :  for  he  is  not  exempt, 
though  the  church  is.     Per  four  J.    Yel.  61. 

[A.  being  seised  of  advowson  of  donative^  the  church  becomes  void ;  A* 
dies  (the  diurch  still  void),  having  first  made  his  will  and  B.  executor ; 
it  descends  to  the  heir  at  law :  was  it  presentative^  the  executor  would 
have  tide.    P.  3  G.  3.    2  Wib.  150.] 

[Donatives  with  cure  of  souls,  are  wilihin  the  acts  of  uniformity. 
2  Blk.  851.     3  Wils.  355.] 


DOUBLE  DECLARATION, 

Vide  Pleader,  (C  33.) 


DOUBLE  PLEA. 

Vide  Pleader,  (£  2.) 


DOUBLE  REPLICATION, 

Vide  PtEADER,  (F  16.) 


DOWER. 


(    «07    ) 
DOWER. 

(A)  Dotoec  bp  tiie  common  lato. 

(A  1.)  What  wife  shall  be  endowed,  p.  507. 

(A  2.)  What  not.  p.  508. 

(A  3.)  At  what  age.  p.  508. 

(A  4.)  Of  what  seisin,  p.  509. 

(A  5.)  Of  what  not  p.  509. 

(A  6.)  Of  what  estate,  p.  510. 

(A  70  Of  what  not  p.  518. 

(A  8.)  Of  what  lands  and  tenements,  p.  512. 

(A  90  Of  what  not  p.51S. 

(A  10.)  When  title  to  dower  commences,  p.  513. 

(All.)  Assignment  of  dower ;  quarentine.  p.  514. 

(B)  Dotoer  bg  cuiStom.  p.  515. 

(C)  Dottier  aD  oieitium  eccletfiae-  p.  515. 
Dotoer  tx  aMtngu  patriiei.  p.  515. 

(D)  Dotoer  De  la  plut0  beale*  p.  515. 
(£)  jointure  [or  otber  probiiSion]- 

(E  1.)  When  it  shall  be  a  bar  to  dower,  p.  516. 
(E  2.)  When  not  p.  517- 

(£  SO  When  the  wife  shall  be  put  to  her  election, 
p.  518. 

(F)  l^oto  a  toife  0t)an  lo0e  iiec  Dotoer. 

(F  10  By  attainder,  p.  518. 
(F  2.)  By  elopement  p.  518. 

(G)  EemeDg  for  Hotoer. 

(G  1.)  Right  of  dower,  p.  519. 

(G  8.)  Dower  unde  nihil  habet.  p.  520. 

[(H)  Eelatibe  to  tiie  tenant  in.]  p.  520. 

[(I)  Belatitte  to  conbesancetf  of  lanDiS  tein  in.]  p.  520. 

(A)  Dotoer  bp  tf)e  common  lato^ 

(A  1.)  What  wife  shall  be  endowed. 

Dower  is  by  the  oommon  law^by  custom,  ad  ostium  ecdesia,ex  assensu 
pairisf  or  de  lapluis  beale* 

Dower  by  the  oommon  law  is,  when  a  woman  takes  an  husband 
seised  in  fee»  in  general  tail,  or  as  heir  to  a  special  tail,  after  the  death 
of  her  httsbaod,  (if  she  be  then  nine  years  old^)  she  diall  be  endowed 

of 
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of  a  tliird  part  of  all  lands  and  tenementsof  wbich  her  husband  was  seised 
during  the  coverture,  to  hold  in  aeyeralty  for  her  life.    Lit.  s.  36. 

Every  wife  regularly  shall  be  endowed. 

Though  she  was  a  nief  before  marriage.     Co.  L.  31 .  a. 

Though  she  was  divorced  a  mensa  et  thoro,  Co.  L.  33. b«;  or  divorce- 
able  a  vinculo^  if  the  husband  died  before  the  divorce*    Co.  L.  33.  a. 

Though  the  wife  was  attainted  for  felony,  &c.  if  she  was  afterwards  par- 
doned before  the  death  of  her  husband.   Co.  L.  33.  a.  Vide  post,  (F  1.) 

Though  her  husband  was  an  idiot,  or  non  compos^  or  outlawed. 
Co.  L.  31.  a. 

Attainted  for  felony,  trespass,  jpr/ei«i»r^,  heresy,  &c.    Co.  L.  31.a. 

Though  the  husband  was  a  villein  to  a  comnxon  person,  if  the  bus* 
bapd  died  before  the  entry  of  his  lord.     Co*  L.  31.  a. 

So,  where  the  husband  was  attainted  for  ixfis^om^  after  the  attainder 
reversed  by  error.     Mo.  639. 

[A  woman  married  in  Scotland,  not  in  evasion  of  the  laws  of  England, 
is  dowable  of  lands  in  England.    2  H.  B.  14>5.} 

(A  2.)  What  not 

But  if  the  wife,  of  a  subject  be  an  alien,  she  shall  not  be  endowed. 
Co.  L.  31.  b.    Vide  Alien,  (C  1.) 

Nor,  the  wife  of  an  alien.     Co.  L.  31.  a. 

Nor,  the  wife  of  the  kind's  villein.     Co.  L.  81.  a. 

So,  if  an  alien,  after  alienation  by  her  husband,  be  made  a  deniaen, 
she  shall  not  be  endowed.     Co.  L.  33.  a. 

So>  if  the  marriage  be  divorced  i  vinadot  the  woman  shall  not  be 
endowed.     Co.  L.  33.  b.     1  RoL  681.     R.  47  Ed.  3.  pi.  78. 

Nor>  if  a  wife  elopes  from  her  husband,  and  be  not  reconciled.  Vide 
post,  (F  2.) 

So,  the  woman  shall  not  be  endowed,  if  it  be  not  a  lawful  marriage : 
for  it  shall,  be  tried  by  the  bishop.     1  Leo.  53. 

So>  if  the  husband  be  attainted  for  hk^h  treason^  his  wife  shall  not  be 
endowed.  Co.  L.  31.  a.;  for  thest  1  Ed.  6.  12.  which  allows  dower 
to  the  wife  of  a  person  attainted  of  treason,  is  repealed  as  to  this  by  the 
St.  5  &  6  Ed.  6.  11.  Co.  L.  37.  a.  41.  a.  Vide  post,  (F  1.)  Vide  For- 
feiture,  (B2.) 

Though  the  treason  was  committed  after  the  title  to  dower  ccnnmenced. 
Co.  L.  31.  a.     1  Leo.  3. 

So,  a  Jew,  who  is  not  converted  to  Christianity  with  her  husband, 
shall  lose  her  dower.     Co.  L.  S2*  a. 

So,  the  wife  shall  not  have  dower,  if  the  husband  be  attainted  for 
treason,  though  afterwards  pardoned.     1  Leo.  3. 

So,  if  a  hu»)and  takes  a  wife,  living  his  former  wife ;  the  second  mar- 
riage is  null,  and  the  wife  shall  not  be  endowed.     Perk.  s.  304. 

So,  if  a  wife  takes  a  second  husband  in  the  life  of  the  former,  she 
shall  not  be  endowed.     Perk.  s.  305. 

So,  if  a  woman  be  contracted  to  a  husband  who  dies  before  the  mar- 
riage is  completed.     Perk.  s.  306. 

(A  3.)  At  what  age. 

A  wife  shall  be  endowed  if  she  be  of  the  age  of  nine  years  at  tbe  death 

of  her  husband ;  though  she  cannot  assent  to  the  marriage  before  the 

^e  of  twelve  years*    Co.  L.  33.  a. 

Though 
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Tboi^h  die'fausbsnd  wns  under  the  age  oif  nine  years.  Oo.  L.  35.  a. 
40.  a. 

ThoQ]^  the  li^sbflnd  aliens  the  land  before  the  wife  attains  her  age  of 
nine  years.     Co.  L.  33.  a. 

though  the  wife  was  above  the  age  of  one  hundred  years ;  so  that  by 
possibility  she  could  not  have  issne.     Co.  L.  40.  a.     1  Rol.  675. 1. 11. 

But  a  wife  shall  not  have  dower,  by  the  common  law,  if  she  be  under 
the  age  of  nine  years  at  tlie  death  of  her  husband.  Co.  L.  SS.  a. 
Vide  1  Rol.  675.1.  15. 

Yet  a  wife  may  have  dower  ex  assensu  patris^  or  ad  ostium  ecdesia^ 
before  such  age.    'Co.  L.  57.  a. 

(A  4.)  Of  what  seisin. 

A  wife  shall  be  endowed  where  the  husband  had  a  seisin  in  law,  as 
well  as  where  he  had  an  actual  seisin.     Co.  L.  3 1 «  a. 

And  therefore^  if  after  a  descent  of  land  the  husband  dies  .before  entry, 
his  wife  shall  be  endowed.     Co.  L,  SI.  a. 

So,  a  wife  shall  be  endowed,  though  the  seisin  did  not  eontinue  tiH 
the  death  of  the  husband :  as,  if  a  man  seised  in  fee  takes  a  wife^  and 
then. sells,  or  aliens  his  lauds  to  another  end  his  heirs.     Co.  L.  8i2.  a« 

So,  a  wife  shall  be  endowed,  though  the  estate  of  her  husband  be 
evicted  by  an  elder  title^  after  cesser  of  the  eviction :  as,  if  the  finmd- 
fetfaer  enfeoffs  die  &ther,  and  aftiorwards  the  wife  of  the  granoGi&er 
recovers  dower  from  hira,  and  dies;  the  wife  of  the  father  shall  be- 
afterwards  endowed  of  the  same  land.     Co.  L.  SI.  b. 

So,  if  land  descends  to  the  fetber,  who  dieSf  and  his  wife  is  endowed; 
if  the  wife  of  the  grand&dter  recovers  Iter  dower  against  her,  and  after-^ 
wards  ^dies,  the  wife  ^f  the  father  shall  have  the  hnd  afier  her  dsath^ 
Co.L.  SLb. 

So,  theivife  shall  be  endowed,  where  the  estate  of  the  husband  it- 
evicted  by  covin :  as,  if  a  man  reoovers  agaimt  him  by  his  redditton> 
without  ri^t.    2  Inst.  $49. 

&Oj  bv  the  St.  W.  2.  4.  if  there  be  a  recovery  by  default,  and  he 
cannot  shew  that  the  recoveror  had  a  right.     2  Inst.  S49* 

So,  a  Wife  shall  be  endowed  where  the  husband  had  the  estate,  though 
it  was  upon  trust  to  give  to  another :  as,  if  a  koSaassat  be  to  A*  upeik 
condttiiM  that  he  enfeoff  B. ;  the  wife  of  A«  shall  be  endowed.  I  Rol.. 
678. 1.  S6. 

If  a  baifpn  and  sale  be  to  A«  in  fee,  in  consideratieii  that  he  redeanise 
to  the  bargatiior,  i^Mm  a  condition  to  be  void;  though  it  be  in  this  jia- 
ture  of  a  mortgage,  yet  the  wife  of  A.  shall  be  endoiv^d :  lor  it  oug^t  to^ 
be  a  basgain  to  two  if  he  would  avoid  the  dower  of  the  wife;  and  idiere 
IbrojeqiMly  wiUnot  |^  i«Uef.    Certified  (o  Chancery,  Cro.  C«r.  iE9 1.  * 

(A  5.)  Of  what  not. 

But  a  wife  shall  not  be  endowed,  where  her  husband  had  seisin  only 
for  an  instant,  or  as  an  instrument:  as,  if  cestui  que  use,  afJUx  the 
St.  1  R.  S.j  and  before  the  st.  27  H.  6.  10.,  had  made  a  feoffinant,  hi» 
vrlfe-wonld  not  be  endowed.     Co.  L.  Sl.b. 

So,  if  a  feofflnent  be  now  to  B.  and  his  heirs,  to  the  use  of  C  r  and  his 
heirs :  the  wife  of  the  feoffee  shall  not  be  endowed. 

Nor,  the  wife  of  the  conusee  of  a  fine  who  renders^  the  estate  to  thb 
conusor.     Co;  L.  31.  b.    S  Co.  77*  a. 
••  ^  .  If 
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If  a  copyhold  escheats  to  the  lord  of  a  manor,  who  afterwards  granU 
it  by  copy ;  his  wife  shall  not  be  endowed  of  it.     R.  4  Ca  24.  a. 

If  a  mortgagor  pays  the  money  at  the  day,  the  wife  of  the  mortgn^ 
shall  not  be  endowed.    Cro.  Car.  191. 

Or,  if  he  redeems  W  consent  after  the  day.     Q.  1  Rol.  679.  O. 

So,  if  tenant  for  life  makes  a  feoffment;  though  he  has  a  fee,  who 
gives  a  fee,  his  wife  shall  not  be  endowed :  for  the  same  instant  that  he 
had  a  fee,  it  was  out  of  him.     2  Cro.  615.     1  Rol.  676. 1.  ^5* 

So,  if  a  joint-tenant  makes  a  feofiment ;  though  the  estate  was  severed 
for  an  instant     2  Cro.  615. 

So,  if  tenant  in  special  tail  makes  a  feoffment,  with  a  letter  of  attorney, 
&c.  and  then  takes  a  wife,  and  afterwards  livery  is  made.  R.  2  Cro.  6 15. 
1  Rol.  676. 1. 50. 

So,  a  wife  shall  not  be  endowed,  where  the  seisin  of  her  husband  is 
wholly  defeated :  as,  if  land  descends  to  A.  who  enta^  and  then  his 
mother  recovers  dower  from  him,  and  afterwards  dies;  the  wife  of 
A.  shall  not  be  endowed:  for  the  seisin  of  A.  was  entirely  defeated. 
Co.  L.  SI.  a. 

If  a  {eofhr  enters  upon  a  feo£fee  for  a  condition  broken ;  the  wife  of 
the  feofiee  shall  not  be  endowed:  for  his  seisin  is  defeated  by  the  re-entry 
of  the  feoffor.     Perk.  s.  SI  1,  S 12.     1  Rol.  474.  O. 

If  land  taken  in  exchange,  or  allotted  upon  partition,  be  afterwards 
recovered  in  value,  upon  eviction  of  the  land  given  in  exchangei  &c.  the 
wife  shall  not  be  endowed  of  the  land  recovered.    Perk.  s.  809, 310* 

So,  if  the  seisin  of  the  husband  be  evicted  by  a  recovery  upon  title,  his 
wife  shall  not  be  endowed.    2  Inst.  849. 

SO|  if  tenant  in  special  tail  makes  a  discontinuance,  and  takes  back  an 
estate  in  fee,  and  afterwards  takes  another  wife,  and  dies,  and  the  issue 
in  taQ  enters ;  the  second  wife  shall  not  be  endowed :  for  the  seisin  of 
the  fee  is  defeated  by  the  remitter.     Co.  L.  81  •  b.     Dy.  41.  a. 

Nor,  where  the  estate  of  the  husband  is  determined:  as,  if  a  feoflinent, 
or  covenant  to  stand  sebed,  &c.  be  to  the  use  of  B.  and  his  heirs  till  C. 
marries ;  B.  dies,  his  heir  takes  a  wife,  and  'dies,  and  then  C.  marries; 
the  wife  shall  not  be  endowed.     Dub.  1  Rol.  676.  F. 

So,  a  wife  shall  not  be  endowed,  where  her  husband  had  not  seisin  in 
b/cXj  or  in  law,  during  the  coverture.     Co.  L.  81.  a. 

So,  if  a  bargain  and  sale  be  upon  condition,  and  the  condition  be 
broken,  and  the  bargainor  dies  before  entry ;  his  wife  shall  not  be  en« 
dowed :  for  though  me  use  revests  without  entry,  yet  by  the  st  27  H.  S. 
the  use  is  incorporated  with  the  land,  and  without  entry  he  is  not  seised 
of  the  land,  and  therefore  his  wife  shall  not  be  endowed.  6  Co.  34.  a. 
So^  a  wife  shall  not  be  endowed  of  land  ^ven  in  exchange,  and  also 
of  land  taken  in  exchange :  but  she  has  her  election  to  have  the  one  or 
the  other.     Co.  L.  81.  b. 

(A  6.y  Of  what  estate. 

A  woman  shall  be  endowed,  where  her  husband  was  seised  in  fee,  ia 
tail  general,  or  as  heir  in  special  tail.    Lit.  s.  36. 

And  generally,  in  every  case,  where  the  issue  which  the  husband 
may  have  by  his  wife  by  possibility  may  inherit,  as  heir  to  the  husband 
to  such  estate  in  the  tenements  as  the  husband  has^  his  wife  shall  be  en* 
dowed.     Lit.  s.  53. 

And  therefore^  where  land  is  given  to  A*  and  the  heirs  of  his  body 

upon 
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upon  B*  his  wife  b^;otten ;  though  A.  be  donee  in  special  tail,  B.  shall 
be  endowed :  for  her  issae  may  inherit  the  same  estate  as  heir  to  the 
husband.     Lit*  s.  53. 

So,  if  an  estate  be  limited  to  A.  for  life,  remainder  immediately  to 
him  in  fee,  or  in  tail,  without  any  mesne  remainder ;  his  wife  'shall  be 
endowed;  for  he  has  both  estates  in  him.  1  RoL  677»  1.  10.  25.  Perk, 
a.  338. 

[If  A.  senior  et  ur.,  and  h*  junior  et  ux.y  covenant  to  levy  a  fine  to  the 
use  of  the  conusees,  which  is  done ;  and  the  conusees  by  lease  and  re- 
lease convey  to  the  use  of  A.  senior  for  life,  and  to  his  wife  if  she  sur- 
vive, then  to  K.juniory  (his  son  and  heir-apparent,)  remamder  to  his 
first  and  other  sons  in  tail  mal^  remainder  to  his  daughters  in  tail,  re- 
mainder to  A.  senior  in  fee,  with  a  power  to  A.  junior  to  settle  on  any 
other  wife ;  A.  senior  el  ux.  die  without  other  issue,  in  the  lifetime  of  A. 
junior^  his  wife  dies  \  he  marries  again,  and  dies  without  issue ;  his  wife 
is  entitled  to  dower  in  these  lands.     H.  7  G.  2.  B.  R.  H.  13.] 

So,  if  there  be  a  mesne  remainder  for  years ;  but  cesset  executio  during 
the  term.    Perk.  s.  336.     R.  1  Sal.  254.     Lut.  729. 

So,  if  there  be  a  mesne  remamder  for  life,  who  surrenders  his  estate 
to  the  tenant  for  life.     1  Rol.  677-  !•  18. 

Though  the  surrender  be  upon  condition :  for  the  estate  is  gone  till 
Uie  condition  is  broken.     1  Rol.  677<  L  20. 

So^  if  an  estate  be  to  A.  for  life,  remainder  to  B.  for  years,  remainder 
to  A.  in  tail  or  in  fee;  the  wife  of  A.  shall  be  endowed.  R.  1  Sal.  254. 
Lut.  733. 

So,  if  an  estate  be  limited  to  A.  for  years,  remunder  to  B*  in  tail,  or 
in  fee ;  the  wife  of  B.  shall  have  dower  of  the  reversion  or  remainder. 
Lut.  733. 

So^  if  a  man  makes  a  lease  for  years,  rendering  rent,  and  takes  a 
wife,  she  shall  be  endowed  of  the  reversion  and  a  third  part  of  the  rent. 
Co.  L.  32.  a.     R.  1  Rol.  678. 1.  15. 

Yet,  if  no  rent  be  reserved  upon  the  lease  for  years,  execution  shall 
stay  during  the  term.     R.  1  Rol.  678. 1.  20. 

So,  if  a  term  be  to  A.,  remainder  to  B.  in  tail,  &c. ;  though  the  term 
be  upon  trust  to  attend  the  inheritance,  the  wife  of  B.  shall  not  have 
dower  till  the  expiration  of  the  term.     R.  Ca.  Pari.  71. 

AiidifB.  sells,  and  the  term  is  assigned  to  defend  the  purchaser ; 
chancery  will  not  decree  the  trust  of  the  term  to  the  wife  for  a  third  part. 
R.  Ca.  Pari.  69.  . 

But  a  term  upon  trust  to  attend  .the  inheritance  shall  be  decreed  in 
equity  to  tenant  in  dower,  against  the  heir  at  law.    R.  Ca.  Pari.  70. 

So,  if  the  husband  has  a  defeasible  estate  in  fee,  tail,  &c.  his  wife 
shall  be  endowed  till  his  estate  be  defeated.  1  Rol.  677.  1.  27.  40. 
Vide  ante,  (A  5.) 

As,  if  husband  and  wife,  lessees  for  life,  make  a  surrender  to  the  lessor, 
which  is  avoidable  by  the  wife  lessee;  yet  the  wife  of  the  lessor  shall  be 
endowed  till  ^e  surrender  be  defeated.     1  Rol.  667*  1. 30.  45. 

So,  the  wife  of  a  disseisor,  till  the  disseisin  be  avoided.  1  Rol.  677. 
1.  47. 

So^  if  husband  and  wife,  and  A.,  be  tenants  in  common,  and  the  has* 
band  dies  before  partition ;  the  wife  shall  be  endowed  of  his  part  against 
his  heir.     R.  3  Lev.  84. 

[A. wo- 
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[A  woman  shall  be  endowed  of  an  estate  of  which  bar  husband  wtf 
seised  for  life^  with  a  remainder  in  fee^  or  in  tail,  notwithstanding  the 
intervention  of  a  term  for  years  betw.een  the  es^te  for  life  and  the  re* 
mainder.     Ld.  Rd.  S26.] 

[Of  a  similar  estate  where  a  freehold  intervenes  between  the  estate  for 
life  and  the  remainder,  not.     Ld.  Rd.  327.] 

[If  an  estate  is  limited  to  A.  to  the  use  of  such  persons  as  B. 
shall  by  deed  or  will  appoint,  and  in  de&ult  of  such  appointment  to  the 
use  of  B.  in  fee,  B's  widow  shall  have  dower  thereof:  for  until  B.  ap- 
point^ the  legal  fee  vests  in  him.     Semb.  4  Taunt.  934.] 

(A  7-)  Of  what  not, 

But  if  there  are  joint-tenants  in  fee,  imd  oiie  dies ;  his  wife  shall  not 
be  endowed :  for  the  estate  survives.     Co.  L.  3 1 .  b. 

So,  if  the  husband  be  seised  in  special  tail,  the  second  wife  shall  not 
be  endowed :  for  the  issue  of  the  second  wife  cannot  by  possibility  inherit 
the  same  estate  as  heir  to  the  husband.     Lit. «.  53. 

Though  the  issue  of  the  wife  by  possibilitv  may  inherit  to  him  :  as,  if 
tenant  in  tail  general  makes  a  feoffinent,  and  takes  back  an  estate  to  him 
and  his  wife,  and  the  heii:s  of  their  bodies ;  'the  wife  dies;  and  the  hus- 
band takes  another  wife,  and  dies ;  the  second  wife  shall  not 'be  endowed: 
for  durine  his  life  he  was  seised  in  special  tail,  though  Ae  issue  by  the 
second  wife  by  possibility  m^ht  inherit.     Co.- L.  3  i .  b. 

So,  if  the  husband  has  only  an  estate  for  life,  hiswifeeball  <iiot  be  en* 
dowed. 

Tliough  the  estate  be  to  him  and  his  heirs  for  the  life  of  B.  4  Rol. 
676. 1. 43.     D.  cont.  1  Sand.  261.     Vide  Estates. 

Though  the  inheritance  be  also  to  the  tenant  for  life,  if  it  be  aoteixe- 
Quted  in  him :  as,  if  it  be  to  A.  for  life,  remainder  ioB.  for  iife,  <or  in 
tail,  remainder  iu'fee,  or  in  tail,  to  A, :  the  wife  of  A*  shall  not  be  «n- 
dpwed.     R.  1  Rol.  677. 1  15.     Perk.  s.  333.  335.     1  Sal. ^54. 

So,  if  an  estate  be  granted  to  A.  and  B.,  and  to  the- heirs  of  ^B.,  who 
dies,  his  wife  shall  not  be  endowed  ;  for  the  fee  was  not  -ea^eiy  eoce^ 
cuted  during  the  life  of  A.     Perk.  s.  334. 

So,  if  the  rem^derr49fian  for  life,  or  ki  tafl,  grants  -his  estate  to 
tenant  for  life :  fpr  it  was  quasi  a  reversion  in  hun  in  Fe^Munder.  1  .Rol* 
677.1.5. 

So,  if  there  be  a  remainder  for  the  life^of  t^isnt^or  Xfe  upon. trust  to 
preserve  contingent  uses.    R.,  3.  Lev.  437. 

So,  if  the  hu$band  has  only  a  term  for  years,  his  ^w^  jdudl  not  he  en- 
dowed by  law  or  equity.     Ca.  Pafl.  72. 

Sofrit  A.  be  seised  in  trust  fpr  B.  in  fee,  &c.  4he  wife  of  B.  ahall  not 
be  endowed  in  law  or  equity.     Ca.  Pari.  71* 

[If  land  is  conveyed  to  trustee,  and  his  heirs,  to  the  use  of  him  and  his 
boii^S)  to  stand  seised  to  the  use  of  the  heirS'Of  A.,  and  A*  devises  4h]s 
trust-estate  .to.B.  ^who  di^,  '.B.'s  xwife  is-not  dowable  of  it  'M .  -9  <G.  2. 
C.T.  T.  133.] 

(A  8.)  Of  what  lands  and  tenements* 

'A  wife  «hati  be  endowed :of.ihe  t|iird  part  of  (S^l#ychJi9i|^,a?|d  /tene- 
ments of  wbiebher  huoibMd  nw  ,9(^#ed: ^ua^g  the  f^of^ivriu^. 

And  therefore,  a  wife  shall  be  endowed  of  a<JPe^t>)Sf  nic^  chi^ge>  or 

seek«  .;  Co.  L.  32.  a. 

Of 
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Of  common  certain,  appendant,  or  appurtaiant.    Co/L.  92.  a.        ^ 

And  it  shall  be  intended  common  appendant,  if  it  does  not  appear  to 
the  contrary.    R.  Jon.  815. 

Of  tithes,  vide  Co«  L.  S2.  a. 

So,  a  wife  shall  be  endowed  of  the  chief  mansion  or  messuage  pf  her 
husband.     Co.  L.  31.  b. 

Though  it  be  a  castle :  for  Mag.  Charta,  7.  shall  be  understood  only 
of  a  castle  for  defence  of  the  realm.     Co.  L.  S 1  •  b. 

Though  it  be  the  capital  seat,  where  her  husband  was  a  baron  of  the 
realm :  ror  caput  baronia  is  understood  of  the  principal  seat  \>f  feudal 
baronies  given  by  the  king  to  be  held  for  the  defence  pf  the  rea}m. 
R.  1  Sal.  253.     3  Lev.  401.     5  Mod.  65.     Skin.  592. 

[Dower  does  not  lie  of  a  tenement.     P.  1 1  6.     Str.  625.] 

[It  lies  of  a  messuage  or  workshop.     M*  8  6. 2.     B.  R.  H.  72.] 

So,  she  shall  be  endowed  of  entire  tenements,  though  it  cannot  be  by 
metes  and  bounds:  as,  of  a  mill;  and  she  shall  have  the  third  toU-dish, 
or  the  whole  mill  every  third  month.     Co.  L.  32.  a. 

So,  of  a  villein ;  ana  shall  have  his  labour  every  third  day,  week,  or 
month.     Co.  L.  32.  a. 

Of  the  profits  of  a  fidr  or  office.     Co.  L.  32.  a* 

Of  stallage,  a  dovecote,  a  piscary;  and  shall  have  the  third  fish,  or 
tgrtiumjactum  retis.     Co.  L.  32.  a. 

Of  an  advowson;  and  shall  have  the  third  turn.     Co.  L.  32.  a. 

[The  shares  in  the  navigation  of  the  river  Avon,  under  the  stat  10  Anne, 
held  bv  M.  R.  to  be  real  estate,  and  subjept  to  dower*   2  Yes,  jun.  652.] 

CA  feme  is  dowable  of  mines  wrought  at  any  time  during  the  coverture^ 
whether  or  not  the  heir,  or  other  succeeding  owner,  continues  to  work 
them,  and  whether  or  not  the  surrounding  soil  belongs  to  the  husband, 
$ecus,  of  mines  not  opened,  whether  leased  or  not     1  Taunt  402.] 

[Where  mines  are  in  lease,  dower  is  assignable,  if  the  lease  was  before 
coverture,  in  the  rents  reserved ;  if  during  coverture,  in  the  mines  them- 
selves.    1  Taunt  402.] 

[4  woman  shaU  be  endowed  of  the  capital  messuage  of  any  barony, 
which  is  not  a  barony  by  tenure.    Ld*  R*  72.] 

[Thus,  where  a  man  was  seised  of  a  capital  messuage  called  Bromley, 
was  made  baron  of  Bromley,  the  court  held  his  widow  entitled  to  dower 
of  that  house;  because  as  he  had  the  house  before  he  was  made  baron, 
and  it  was  not  given  to  him  at  the  creation  of  the  barony,  he  was  not  a 
baron  by  tenure.  Ibid.] 

(A  90  Of  what  not. 

But  the  queen  shall  not  be  endowed  of  the  crown  of  England, 
1  Rol.  676. 1. 3. 

So,  a  wife  shall  not  be  endowed  of  common  in  gross  uncertain. 
Jon.  S15. 

So,  by  the  common  law,  a  wife  shall  not  be  endowed  of  chattels, 
though  by  the  civil  law  she  may.     1  Rol.  675. 1.  40. 

(A  10.)  When  title  to  dower  commences. 

To  a  title  to  have  dower  three  things  are  necessary:  marriage^  seiainy 
and  the  death  of  the  husband.    Co*  L.  3 1.  a.  S2.^  a. 

Vol.111.  LI  (A  11.)  As- 
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(A  11.)  Assignment  of  dower;  quarentine. 

r-A^^^gn^Gii^  of  dower  may,  with  consenti  be  of  an  undivided  third  part, 
instead  of  by  metes  and  bounds.    2  N.  R.  1.] 

[Neither  livery  of  seisin  nor  writing  is  necessary  to  an  assignment  of 
dower.     2  N.  R.  1.] 

[Where  dower  is  due  of  mines,  and  the  whole  are' not  assigned,  the 
assignment  may  be  either  of  a  proportion  of  the  profits,  or  by  direct  and 
separate  alternate  enjoyment  of  the  whole  by  the  dowress  and  the  heir, 
for  short  periods,  proportioned  to  their  shares.     1  Taunt.  402.] 

[Where  dower  is  due  of  land  and  mines  therein,  it  may  be  assigned 
wholly  in  one,  in  exclusion  of  the  other ;  but  where  the  mines  are  in 
another's  land,  the  assignment  must  be  of  a  proportionable   part 

1  Tdunt.  402.] 

[If  the  heir  at  full  age  assign  excessive  dower,  he  has  no  remedy  at  law. 
Secus,  where  the  assignment  is  by  the  sheriif  in  execution  of  ajudgment  in 
dower,  when  a  scire  facias  for  an  assignment  de  novo  lies.  1  Taunt.  402.] 

[If  excessive  dower  is  assigned  by  the  heir  when  an  in&nt,  or  by  his 
guardian,  a  writ  of  admeasurement  of  dower  lies.     1  Taunt.  402.] 

By  the  st.  Mag.  Chart.  9  H.  3.  7-  yidua  maneat  in  capitali  messuagio 
mariti  sui  per  40  dieSj  infra  quos  dos  ei  assignetur  :  and  this  term  of  40 
days  is  called  her  x]uarentine.     Co.  L.  32.  b.  34.  b.     2  Inst.  16. 

But  by  the  same  statutci  si  domus  ilia  sit  caslrum,  domus  competens 
praoideatur  in  qua  potest  uorari  donee  dos  ei  assignetttr  et  habeat  ratio- 
nabili  estoverium  suum  interim. 

And  therefore,  the  wife  shall  have  quarentine  only  for  40  days. 
Co.  L.  32.  b. 

Though  before  the  Conqu^t  she  would  have  had  it  for  a  year. 
Co.  L.  32.  b. 

The  quarentine  shall  be  allowed  in  the  principal  messuage  of  the 
husband,  of  which  she  is  dowable.     2  Inst.  17* 

Though  it  be  called  a  castle ;  if  it  be  not  maintained  for  war,  but  for 
habitation.     Co.  L.  32.  b.  34.  b.     2  Inst.  !?• 

Though  it  be  the  principal  mansion  of  a  baron,  or  peer  of  the  realm. 
R.  3  Lev.  401.     5  Mod.  65.     1  Sal.  253. 

And  the  wife  during  her  quarentine  shall  have  sustenance  de  bonis 
virii    2  Inst*  17. 

And  if  she  be  ousted  of  her  quarentine,  the  wife  shall  have  a  writ  to 
the  sheriff,  which  gives  a  commission  to  him  to  make  process  against 
the  defendant  returnable  in  two  or  three  days,  and  put  her  into  posses- 
sion.    Co.  L.  34.  b.    2  Inst  17* 

But  the  forty  days  after  the  death  of  the  husband,  allowed  for  qua- 
rentine,  are  inclusive  of  the  day  of  his  death,  and  there  are  but  thirty- 
nine  days  after.    2  Inst.  17. 

So,  the  wife  shall  lose  her  quarentine,  if  she  marries  another.  2  Inst. 
17.    Co.L.  32.b.  34.  b. 

So,  a  wife  cannot  kill  the  oxen  of  the  husband  for  her  sustenance. 
Vide  2  Inst  17. 

So,  the  wife  shall  not  have  her  quarentine  in  a  house  which  is  a 
castle  maintained  for  defence  of  the  realm.     Co.  L.  32.  b.  54.  b. 

2  Inst  17. 

Nor,  in  that  which  is  caput  baronia^  which  usually  was  a  castle. 
2  Inst  17. 

(B)  Dotoer 
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(B)  DotDer  b^  cuiBitom. 

By  custom,  a  woman  may  be  endowed  of  a  moiety^  the  whole,  or  but 
a  fourth  part  of  the  hmds,  of  which  her  husband  was  seised*  Lit.  8.d7* 
Co.  L.  83.  b.    21  Ed.  4.  58^4.    Vide  Copyhold,  (K  2.) 

So,  by  custom,  a  woman  may  be  endowed  of  the  profits  of  mines  of 
dn,  &c.    Dal.  2. 

(C)  IDotDet  on  O0tfum  eccletfiae. 

So,  a  man  of  full  age  miffht  endow  his  wife  ad  ostium  ecclesuCj  vel 
manasierii,  after  aiSance  of  the  whole  or  part  of  his  land ;  and  there 
openly  declare  the  quantity  and  certainty  of  the  land  which  she  shall 
have.    Lit.  s.  39. 

And  in  such  case  the  wife  shall  enter  after  the  death  of  her  husband, 
without  the  assignment  of  any  one.     Lit.  s«  39. 

And  such  endowment  shall  be  good  without  deed :  for  he  cannot  make 
a  deed  to  his  wife.     Co.  L.  34.  a. 

Vide  Co.  L.  34.  b.  35.  a.  36.  a,,  &c.     Lit.  s.  41, 42,  Sec. 

a^otoer  ZK  fuiistensiu  patrfiS. 

For  dower  ex  assensu  patris^  vide  Lit.  s.  40,  4 1,  42,  &c.  Co.  L.  35.  a. 
35.  b.  36.  a.  36*  b.  37*  a.  &c.  • 

(D)  2^ot»er  De  la  plui0  beale. 

Dower  de  la  phas  beale  is,  when  the  husband  dies  having  lands,  pait 
in  chivalry  and  part  in  socage,  has  heir  within  theage  of  fourteen  years, 
by  whi<l^  the  lord,  enters  as  guardian  in  chivalry  into  the  lands  held  of 
hun,  and  the  wife  into  the  ouier  land  as  guardian  in  socage,  and  after- 
wards she  brings  dower  against  the  guax^ian  in  chivalry ;  he  may  plead 
this  matter,  and  pray,  that  she  may  be  endowed  of  the  most  fair  of  the 
lands  in  socage ;  ana  judgment  shall  be  accordingly.     Lit.  s.  48,  49. 

So,  though  the  lands  in  socage  be  not  sufficient  for  her  whole  dower^ 
she  shall  have  it  in  them  for  so  mudi,  and  the  residue  only  out  of  the 
land  held  in  chivalry.    Semb.  Co.  L.  39.  a. 

AJfter  such  judgment  to  recover  de  laphus  beaUj  &c.  the  wife  may, 
in  the  presence  of  her  neighbours,  endow  herself  by  metes  and  bounds 
of  the  fairest  of  the  lands  m  socage.     Lit.  s.  49. 

And  she  shall  hold  for  her  life.    Co.  L.  39.  b. 

But  the  heir,  before  entry  of  the  guardian  in  chivalry,  cannot  pray 
that  the  wife  shall  be  endowed  de  la  pluis  beale :  for  it  is  aprivUege 
allowed  only  for  saving  the  estate  of  the  guardian  in  chivaliy.  Lit.  s.  50. 
Vide  Co.  L.  39.  b. 

So,  such  endowment  cannot  be  without  the  judgment  of  a  court. 
Ut.  8.  50. 


L 1 2  (E)  jofn^ 
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(E)  Jointure  [or  otHer  ]prolii0lon  J 

(£  1.)  When  it  shall  be  a  bar  to  dower. 

By  oommoD  law,  a  jointure  made  to  a  wile  after  or  befiHe  mairiage* 
was  not  a  bar  to  her  dower ;  fbratidetoa  frediold  shall  not  be  barred 
by  a  collateral  satisfaction.    Co.  L.  36.  b.     R.  4  Co.  1. 

But  now,  by  the  st.  27  H.  8. 10.  where  an  estate  hath  been  or  diall 
be  made  in  lands,  tenements,  or  hereditaments,  to  a  man  and  his  wife 
and  the  heirs  of  the  husband,  or  to  them  and  the  heirs  of  their  two 
bodies,  or  of  one  of  diero,  or  to  them  for  their  lives^  or  for  the  life  of 
the  wife,  or  to  others  to  like  uses,  for  the  jointure  of  the  wife ;  such 
jointress  shall  not  have  dower  in  any  other  lands  which  were  her  hus- 
band's. 

So,  in  every  cas^  where  an  estate  is  limited  to  the  wife  for  her  life, 
or  for  a  greater  estate^  solely  or  jointly  with  her  husband,  whidi  shall 
takeeflfect  in  possessi(xi  or  profit  immediately  upon  the  death  of  the  hus- 
band, it  shall  be  a  good  jointure.     Co.  L.  86.  b. 

Though  it  be  limited  to  the  wife  solely  for  her  life,  or  to  the  husband 
for  life,  and  afterwards  to  the  wife  in  remainder  (after  the  death  of  her 
husband)  for  life :  for  the  cases  mentioned  in  the  statute  are  only  for  ex«» 
ample.     R.  4  Co.  2.  a.    Dy.  228. 

Or^  to  husband  and  wife^  and  the  heirs  knale  of  their  bodies.  4  Co. 
2.  b.     R.  Dy.  96. 

Or,  to  the  wife  and  her  heirs  in  fee-simple.  R.  4  Co.  8.  b.  R.  per 
three  J.  two  cont.    Dy.  248.  a. 

So,  though  it  be  limited  to  the  wife  with  a  condition  annexed :  for  if 
the  condition  was  unreasonable,  it  need  not  be  accepted;  and  if  it  be 
accepted,  it  is  the  wife's  feult  if  she  breaks  it.  R.  4  Co.  2.  b.  Semb. 
1  Leo.  811. 

Though  it  be  a  condition  in  law ;  as,  if  the  limitation  be  durante  vi^ 
duitate :  for  this  is  an  estate  for  her  life,  if  she  pleases.    4  Co.  2.  b. 

[A  conveyance  must  be  to  the  wife  herself,  and  not  to  trustees,  in 
order  to  make  the  provision  a  jointure  in  point  of  law.  M.  1739, 
1  Atkyns,  561.] 

So,  though  the  estate  be  limited  to  the  use  of  the  wife :  which  is  exe- 
cuted by  the  statute.     Mo.  28. 

Or,  die  husband,  or  his  father,  makes  a  feoffinent  upon  condition  to 
enfeoff  the  wife.     Mo.  28. 

So,  a  devise  to  a  wife  for  life,  in  tail,  &c.  if  it  be  expressed  for  her 
jointure,  or  in  satisfaction  of  her  dower,  shall  be  a  bar  of  dower. 
R.  4  Co.  4.  a.     Co.  L.  S6m  b. 

.  So,  an  estate  limited  to  a  wife  (otherwise  than  by  will)  may  be  averred 
to  be  for  her  jointure,  if  it  has  the  requisites  of  a  jointure;  though  it  be 
not  so  expressed.    R.  4.  Co.  8.    Vide  Ow.  SS. 

So,  a.  devise,  which  has  words  tantamount,  though  it  is  not  expressed 
for  .a  jointure,  shall  be  a  bar.     Lut.  787- 

So,  if  a  jointure  be  before  marriagCi  she  cannot  waive  it,  and  claim 
dower.    R.  4  Co.  8.  a. 

[The  devise  of  an  estate  to  a  wife,  which  is  larger  than  her  dower,  is 
not  of  course  in  satisfaction  of  her  dower.    2  Atic.  4270 

[And  it  is  not  a  sufficient  reason  to  make  it  a  satis&cUon  that  the  hus- 
band has  made  a  residuary  devise  in  favour  of  another.   2  Atk.  427*  nJ 

[But 
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[But  under  particular  circumstances,  such  a  devise  shall  be  taken  to 
have  been  intended  as  a  satisfaction.    2  Atk.  427.  a.] 

[It  shall  be  taken  to  have  been  intended  as  a  satisfaction  where  it 
would  be  inconsistent  with  the  disposition  of  the  will  that  the  widow 
should  take  both  the  estate  devised  and  her  dower.    Ibid.] 

[Where  any  thing  given  by  a  will  is  intended  to  be  in  lieu  of  dower, 
the  widbw  must  give  up  every  thing  she  is  entitled  to  under  the  will,  if 
she  insists  upon  her  dower.     3  Atk.  436.     Semb.  Ambl.  466.] 

[By  disposing  of  all  his  estates,  subject  to  an  annuity  to  his  wife,  the 
man  must  be  intended  to  have  meant  that  the  annuity  should  be  in  satis- 
faction of  dower.     Ambl.  466.     Ibid.  730.] 

[So,  where  a  man  gives  all  his  estates  to  trustees  on  particular  trusts, 
he  must  be  supposed  to  have  intended  that  what  he  save  his  wife  by  the 
will  should  be  in  lieu  of  dower,  because  dower  would  put  her  in  posses* 
sion  of  some  of  the  estates.    Ambl.  682.] 

[Wherever  there  is  no  fiind  for  both,  a  particular  gift  to  a  wife  by  will 
and  her  dower,  the  gift  shall  be  intended  to  be  in  lieu  of  dower.  D. 
AmbL  683.]  , 

(E  2.)  When  not. 

But  by  the  st.  27  H.  8. 10.  if  a  woman  shall  have  a  jointure  made  her 
after  marriage,  unless  by  act  of  parliament,  she  nmy  refuse  her  jointure, 
and  demand  her  dower  at  common  law. 

Though  before  marriage  an  estate  was  limited  to  her  in  part  of  her 
jointure,  and  after  marriage  another  for.  her  whole  jointure.  R. 
4  Co.  3.  a. 

What  shall  be  a  waiver,  vide  in  Barou  and  Feme,  (S  4,  &c.) 

[Jointure  is  not  a  bar  to  dower,  when  the  original  agreement  is  not  in 
writing,  or  if  the  husband  is  an  infant.     M.  8  G.  2.     b.  R.  H.  72.] 

By  the  st  27  H.  8.  10.  if  any  woman  be  lawfully  evicted  of  her  join* 
ture,  or  any  part  of  it  by  entry,  action,  or  by  discontinuance  of  her  husband 
without  ftBud,  she  shall  be  endowed  of  as  much  of  her  husband's  lands 
of  which  she  was  dowable,  as  she  was  evicted  of. 

So,  if  evicted  for  part  in  the  life  of  the  husband,  die  shall  be  endowed 
for  so  much,  though  she  accepts  the  residue  of  the  jointure.  R. 
Mo.  717. 

So,  if  part  was  entailed,  and  the  issue  entered,  and  was  in  ward  to  the 
kinff.    R.Mo.  721,  2. 

But  she  shall  be  endowed  only  for  life,  though  she  be  evicted  of  an 
estate-tail,  or  in  fee.    4  Co.  3.  b. 

Nor,  shall  she  be  endowed,  if  she  joins  with  her  husband  in  a  fine  of 
her  jointure.     Co.  L.  36.  b. 

So,  it  shall  not  be  a  jointure  to  bar  dower,  if  the  estate  limited  to  the 
wife  does  not  take  effect  to  her  in  possession,  or  profit,  immediately  upon 
the  death  of  the  husband :  as;  if  it  be  limited  to  the  husband  for  life, 
afterwards  to  B.  for  life,  afterwards  to  the  wife  for  life ;  though  B.  dies  in 
the  life  of  the  husband.     Co.  L.  36.  b.     R.  4  Co.  2.  b. 

Or,  to  B.  for  life  in  possession,  and  afterwards  to  wife  for  life.  4  Co.  2  B. 

So,  if  it  be  to  the  wife  for  the  life  of  another,  or  for  two  or  three  lives, 
it  is  not  a  jointure.    Co.  L.  36.  b.    4  Co.  3.  a. 

Or,  for  a  hundred,  or  a  thousatuTyears.     Co.  L.  36.  b. 

So,  if  it  be  limited  to  A.  and  his  heirs,  in  trust  for  the  wife  for  her  life, 
it  is  not  a  jointure.     Cob  L.  36.  b. 

LI  3  Or, 
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Off  bvbsignDfliidsakiipontnisttoiiiakeajoiiitii^    Mo.  88,  9. 

So,  if  it  be  limited  in  nlisfiiction  of  part  of  lio'  damer,  k  shall  not  be 
a  jointare.    Co.  L.  S6.  b.    4  G>.  3.  a. 

809  if  an  estate  tolnisband  and  wife  and  their  betn,  upcfn  oonditioii, 
be  averred  for  ajointore;  the  settlement,  without  other  drcomstanoes,  is 
not  a  proof  of  it.    R.  iLeo.  Sll. 

So,  a  devise  cannot  be  averred  for  ajointore,  if  the  words  of  tfiewin 
do  not  import  it.    R.  4  Co.  4.  a.    R.  Lot.  7S7. 

When  an  alienadon  of  a  jointare  shall  be  a  forfeiture^  or  not,  vide  in 
Forfi^tare.    Vide  Disoontinaance,  (A  5,  6.) 


[]  (£  3.)  When  the  wife  shall  be  put  to  her  election.3 

CWhen  a  jointure  is  made  after  marriage,  the  wife  shall  be  pot  to  her 
dection,  whether  to  take  the  jointnre  or  her  dower,  fer  she  cannot  have 
both.    Vide  sopra,  (E  2.)] 

[So,  if  the  husband  make  a  devise  in  fiivour  of  the  wife^  and  express  it 
to  be  in  satisGiction  of  her  dower.    Vid.  Ambler,  468.  682.  7S0.] 

So^  if  he  has  di^K)sed  of  his  proper^  in  such  a  manner,  that  the  devise 
is  inconsistent  with  the  dower:  as^  where  he  gave  her  an  annuity  out  of 
his  freehold  estates,  and  subject  to  that  annuity  devised  all  his  fr^ield 
estates  to  other  persons.    Ambler,  468.] 

[So,  wherehe  gave  an  annuity  to  his  wife^  and  sulgect  to  that  annuity 
gave  his  lands  to  trustees  upon  other  trusts.    Id.  682.] 

[S,  though  it  i^pear  that  the  dower  is  of  more  value  than  the  annoi^* 
Id.  780.] 

(F)  i^otn  a  tDife  0lian  lose  fier  Ootoer. 

(F  1.)  By  attainder. 

By  common  law,'  the  wife  shall  lose  her  dower,  if  her  husband  was 
attainted  of  hig^  or  petit  treason.  Co.  L.  87.  a.  41. a.  Vide  ante,  (A  2.) 

[An  erroneous  judgment  against  tlie  husband  fer  treason,  until  regn« 
larly  reversed,  deprives  the  wife  of  dower.     7  T.  R.  465.] 

So,  if  he  was  attainted  of  a  felony,  above  petit  larceny.  Co.  L.  87.  a. 
41.  a. 

And  that,  as  well  dower  ad  ostium  ecclesia,  ex  assensu  pairis,  or  by 
custom,  as  dower  at  common  law.     Co.  L.  87.  a.  41.  a. 

And  dower  against  the  feoffee  of  her  husband  before  the  treason  or 
felony  committed,  as  well  as  agjunst  the  king,  or  lord  by  esdieat.  Co.  L. 
41  •  a.     R.  per  all  the  judges,  Dv.  140.  b.     R.  1  Heo.  3«     Sav.  54. 

But  a  wife  shall  not  be  barred  of  her  jointure,  if  her  husband  be  at- 
tunted  of  treason  or  felony.     Co.  L.  37-  a. 

So,  by  the  st.  1 .  Ed.  6.  12.  and  5  Ed.  6. 1 1 .  the  wife  shall  have  dower, 
though  her  husband  be  attainted  for  murder,  or  other  felony.  Co.  L.  S7*a. 
41a.     Vide  ante,  (A  2.) 

(F  2.)  By  elopement. 

By  St.  W.  2.  13  Ed.  1.  34.  if  a  wife  willingly  leave  her  husband,  and 
go  away  and  continue  with  her  adulterer,  she  shall  be  barred  fer  ever  of 
action  to  demand  her  dower  if  she  be  convict  thereupcn,  except  that  her 
husband  willingly,  and  without  coercion  of  the  church,  reconcile  her, 
and  suffer  her  to  dwell  witli  him.  (Vide  Co.  L.  32.  a.  b.  2  Inst.  485. 
1  RoL  680.  P. ) 

12  [Secus 


Remedy  for  dower.  •  519 

[Secus  her  jointure ;  and  a  court  of  equity  will  enforce  the  specific  per- 
formance of  articles  executed  previous  to  marriagej  providing  a  jointure 
for  her.     1  Ball  &  Beatty,  20S.] 

[But  it  will  not  assist  her  in  recovering  prc^rty  settled  to  her  separate 
use.    Dick.  321.  806.] 

(6)  EemeOe  foe  potner. 

(G  1.)  9'ight  of  dower. 

A  writ  of  right  of  dower  lies*  when  a  wife  has  dower  of  part  in  the 
same  vill :  for  then  she  cannot  have  dower  unde  nihil  habet  against  the 
same  tenant.  ^  Reg.  S.  a.    F.  N.  B.  8.  C. 

But  it  does  not  lie  where  a  wife  loses  the  land  which  she  holds  in. 
dower,  by  default :  for  by  the  st.  W.  2.  4.  she  shall  have  a  quod  ei  de- 
forceat ;  and  before,  she  had  no  remedy  but  by  a  writ  of  disceit,  if  she 
was  not  summoned.     F.  N.  B.  8.  D. 

Or»  if  she  loses  in  an  assise,  or  other  acticHi :  for  she  has  no  remedy 
but  by  attaint     F.  N.  B.  8.  D. 

Nor,  in  any  case  where  she  ever  had  possession  of  her  dower  by  as- 
signment, or  otherwise.    Qu.  F.  N.  B.  8.  D.  E. 

A  writ  of  right  of  dower  lies  of  a  third  part,  or  of  a  moiety,  according 
to  the  usage.    R^.  S.  b.    F.  N.  B.  8.  H. 

And  shall  be  directed  to  the  heir  if  be  has  a  court,  or  his  guardian. 
R^.  S.  a.    F.  N.  B.  7.  E.  8.  C.  K. 

And  if  by  reason  of  hb  poverty,  he  has  not  a  court :  to  the  lord  of 
the  fee.     Reg.  3.  a. 

Since  the  st.  Qjda  emptores  terrarumy  if  the  husband  aliens  the  whole 
in  fee,  it  shall  be  directed  to  the  feofiee.    F.  N.  B.  7.  F. 

If  he  aliens  the  whole  in  tail,  or  for  life,  it  may  be  sued  in  C.  B., 
suggesting  quoddominus  remisit  curiam :  for  he  in  reversion  has  but  a 
seigniory  in  gross,  and  cannot  hold  a  court.    F.  N.  R  8.  A.  B. 

And  where  the  lord  cannot  hold  a  court,  C.B.  will  proceed  upon  such 
writ  quia  daminus  remisit  curiam,  though  the  assent  of  the  lord  cannot 
be  proved.    F.  N.  B.  8.  B. 

Yet  if  the  lord  has  a  court,  and  a  writ  be  in  C.  B.  quia  dominus,  8cc. 
a  prohibition  lies  to  the  justices  of  C.  B.  Qu.  F.  N.  B.  8.  B.  Vide 
Droit,  (C  2.) 

And  if  the  husband  has  not  aliened  the  whole,  the  writ  shall  be  di- 
rected to  the  heir,  or  his  guardian.    F.  N.  B.  7.  F.  8.  A. 

If  the  heir  will  not  da  right,  the  demandant  may  remove  the  plaint 
out  of  his  court  by  tolt  to  the  county,  and  out  of  the  county  by  pone 
to  C.  B.  without  any  cause  in  the  writ.  F.  N.  B.  7.  E.  Vide  Droit, 
(B  5.) 

So^  the  tenant,  with  cause,  may  remove  it  out  of  the  court  of  the 
heir  or  lord  to  C.  B.  by  recoroari,  or  out  of  the  county  by  pone. 
F.  N.  B.  7.  E.    Vide  Droit,  (B  6.) 

The  process  in  the  court  of  the  heir  is  a  precept  in  naturo  of  a  sum- 
mons, grand  cape,  and  petit  cape.     F.  N.  B.  8.  F. 

After  the  plea  removed  into  C.  B*  the  process  shall  be  grand  cape 
and  petit  cape.    F.  N.  B.  8.  F. 

L 1  ♦  (G  2.)  Dower 
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(G  2.)  Dower  tmde  nihil  habeL 

Dower  unde  nihil  habet  is  a  writ  of  right  in  its  nature ;  and  lies  in  M 
cases,  where  a  woman  has  a  right  to  dower,  except  where  she  has  part 
from  the  same  tenant  in  the  same  vill^  where  she  now  demands  iL  Vide 
F.  N.  B.  8.  C.  147.  E.  148.  A,  8tc. 

[(H)  Belatitte  to  tge  tenant  in.] 

[Tenant  in  dower  may  work  an  open  mine  in  the  land  assigned^ 
though  not  specifically  mentioned  in  uq  assignment.     1  Taunt.  402.] 

[Q)  lEtelstttte  to  conttepanceti  of  lanD0  belli  in.] 

[The  possession  of  tenant  in  dower  renders  inoperative  as  a^iunat 
strangers  quoad  the  lands  held  in  dower^  a  fine  levied  by  the  heur  or 
remamder-man.    2N.  R.!.] 

WiMn  in  Wati*     Vide  Pleader,  (2  Y  1.  &c.) 

Snun^uuicincatofMser.  For  admeasurement  of  dower,  vide  the  st. 
W.  2. 7.     Co.  L.  39.  a.    2  Inst.  367.  &c.    F.  N.  B.  148.  F.  &«. 

Concerning  dower  iu  equity^  vide  Chancery,  (3  E  1,  2.)  Vide  also 
Copyhold,  (K  2.)— Waste,  (F  2.) 


DRAWER. 

Dnlorr  of  a  UII  sf  mjftasifle*    Vide  Mbbcbamt,  (F  4,  12.) 
niiK'ttatMt.    Vide  London,.  (K  5.) 
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(C  2«)  Quia  daminus  remisit  curiam.  —  When  it  lies. 

p.  52A, 
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mise  upon  the  mere  right,  p.  SS6. 
(C6.)  Judgment,  p.  527. 

(D)  Eiglit  patent  in  ionnon.  p.  527. 

(E)  mtit  in  nature  of  a  torit  of  rigfit 

(E  i.)  The  several  species  of  it.  p.  527. 

(F)  Btgtt  Upon  a  DiiBCclaimer.  p.  528. 
(6)  (OtHritof  cu0tomiBr  anO  iBcectticeiBr.  p.  529. 
(H)  decta  aD  moIenDlnum«  p.  529. 

(I)  i^e  IniUjKte  Mtxtg.  p.  530. 

(K)  (mrit  of  me0ne.  p.  530. 

(L)  tUStit  De  ratidnalibuiBC  HMsiii.  p«  530. 

(M)  Curia  clauDenHa. 

(M  1.}  When  it  lies.  p.  581. 

(M  2.)  Who  shall  be  bound  to  inclose,  p.  532. 

(A)  lEtigbt  to  lanD. 

ftieht  is  to  the  possessioni  or  to  the  property  of  landsi  or  to  both. 
Ca  L.  266.  a. 

(B)  mtit  Of  riglit    Bigfit  patent. 

(B 1.)  When  it  Ues. 

A  writ  of  right  is  either  properly  so  called,  or  such  in  its  nature. 
Co.  L.  158.  b.    Vide  Action^  (D.  2.) 

A  writ  of  right  is  the  highest  of  all  real  actions,  and  the  last  remedy 
for  the  recovery  of  lands,and  tenements.    Co.  L.  1 58.  b.    F.  N.  B.  1  •  A. 

A  writ  of  right,  properly  so  called,  is  either  patent,  or  dose. 

When  it  is  directed  to  the  lord  of  whom  the  lands  are  holden,  it  is 
patent,  to  do  right  in  his  court.    F.  N.  B.  1.  F. 

But 
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But  it  shall  be  dose,  1.  When  it  is  for  lands  in  capUe  by  pracipe  in 
tapite.    Vide  post,  (C  I.) 

8.  When  brought  in  C.  R  for  lands  holden  of  another  lord,  quia 
dominus  remhU  curiam*    Vide  post,  (C  2.) 

But  when  in  London  for  lands  there,  it  shall  be  patent.  F.N.B.  6.B. 
Vide  post,  (D). 

3.  When  inantient  demesne  for  lands  which  are  antient  demesne,  it 
shall  be  close.    Vide  Antient  Demesne,  (O  I,  &cO 

A  writ  of  right  patent  lies  for  lands  and  tenements  only  hj  tenant  in 
fee,  against  him  who  is  tenant  of  the  freehold.     F*  N.  B.  1.  B.  E. 

[To  maintain  a  writ  of  right,  the  demandant  must  shew,  an  actoal 
seisin,  either  in  himself  or  his  ancestor,  by  taking  the  esplees  or  profits  of 
the  land.     1  H.  B.  1.] 

As,  if  tenant  in  fee  dies  seised>  and  a  stranger  abates;  the  h&r  may 
have  riffht  patent,  or  moriS ancestor.    F.  N.  B.  1.  C.  D. 

Or,  if  a  man  sdsed  in  fee  loses  by  de&ult  in  a  pnecipe  quod  reddai ; 
he  may  afterwards  have  right  patent.    F.  N.  B.  I.  D. 

80f  if  he  loses  by  verdict  in  a  pnscipe  quod  reddat.     F.N.  B.  6.M. 

Or,  if  the  demandant  be  barred  in  any  other  real  action,  he  may 
afterwards  have  a  writ  of  right.     F.  N.  B*  5.  N. 

So,  if  the  demandant  be  barred  by  the  statute  of  limitations  in  all 
inferior  actions. 

So,  if  he  loses  by  de&ult  in  a  writ  of  riffht  before  the  mise  joined,  he 
may  have  a  writ  of  right  de  novo.    F.  N.  B.  5.  N. 

Kight  patent  lies  of  all  lands  and  tenements ;  as,  of  a  house,  meadow, 
piscary,  r^t,  &c.    F.  N.  B.  1.  L.  2.  C.  6.  A. 

Of  a  passage  across  a  water,  and  pasture  for  so  many  cattle  certun. 
F.  N.  B.  1.  L. 

And  of  so  many  bcxca  jampnor.  et  truer,  is  well,  without  saying  so 
many  acres  of  each.    1  Leo.  169. 

(B  2.)  When  not 

But  it  does  not  lie  for  tenant  for  life.    F.  N.  B.  1  •  B. 

Or,  for  tenant  in  tail,  or  frank-marriage.    F.  N.  B*  1*  B. 

Or,  by  a  parson,  vicar,  prebendary,  &c.     F.  N.  B.  5.  C. 

So,  it  ought  not  to  be  brought  of  an  advowson,  or  common,  8lc. 
F.N.  B.  1.  B. 

Nor,  of  an  office ;  for  an  assise  does  not  lie  of  it  by  the  common  law, 
hat  9L  quod  petmiiiai^    R.  1  Lep.  169.    2  Leo.  S6. 

Nor,  depomario:  for  it  is  not  named  in  the  register,  and  it  is  in- 
cluded in  the  word  gardinum.     1  Leo.  169. 

So,  it  does  not  lie  against  him  who  has  not  a  freehold  at  least :  as, 
against  tenant  for  years.    F.  N.  B.  1.  E. 

Or,  ligainst  tenant  by  statute  merchant*  staple,  or  elegit.  F*  N.  B. 
I.E.  . 

So,  if  the  demandant  or  tenant  be  barred  by  judgment  after  the  misc 
joined  in  a  writ  of  right,  it  shall  be  final;  and  he  shall  never  have 
another  writ  of  right.    F»  N.  B.  5.  N. 

Though  the  judgment  be  upon  a  nonsuit,  or  de&ult.  F.  N.  B, 
5.N. 

(B  3.)  How 
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(B  S.)  How  8ued«  — -  To  whom  directed. 

A  writ  of  right  patent  shall  be  always  directed  to  the  lord  of  the  manor 
of  whom  the  lands  are  holden,  or  his  bailiff;  and  shall  command  him 
quod  rectum  teneat  for  such  land^  &c.     F.  N.  B.  1.  F. 

And  it  is  in  the  nature  of  a  commission  to  him,  to  do  right  in  his 
court    F.N.  B.  liF. 

If  land  be  holden  of  another  person  than  the  king,  the  writ  shall  be 
directed  to  the  lord  himself  if  he  be  in  the  kingdom;  otherwise  to  his 
bailiff.    F.N.B.I.G.  H.    Mo.  h 

If  it  be  holden  of  the  king;  as,  of  an  honour,  manor,  or  in  burgage; 
it  shall  be  duected  to  his  bailiff.     F.  N.  B.  1. 1.    Mo.  1. 

If  it  be  holden  of  a  bishop,  abbot,  &c.  after  dection  and  b^ore  con- 
secration, it  shall  be  directed  to  hb  bailiff.   F.  N.  B.  1.  F.  S.  E. 

So,  if  land  were  in  the  king's  hands  in  the  time  of  the  vacation,  by 
reason  of  ward,  &c.  or  in  the  nands  of  die  patentee  of  the  ward,  &c.  it 
should  be  directed  to  the  bailiff  of  the  manor.    F.  N«  B.  3.  A.  £. 

So,  if  die  lord  has  no  court  for  the  poorness  of  his  manor,  it  shall 
be  directed  to  the  lord  paramount.    F.  N.  B.  2.  A. 

So,  if  the  lord  refuses  to  hold  his  court,  there  shall  be  a  writ  to  him 
to  do  it;  and  upon  that  an  alias,  plnries,  and  attachment.  F.  N.  B« 
8.E. 

(B  4.)  In  what  form  it  shall'be. 

A  writ  of  right  patent  expresses  by  what  services  the  land  is  holden. 
F.  N.  B4 1. 1. 

So,  it  ought  to  mention  die  several  particulars  in  the  order  prescribed 
by  the  r^ter.    F.  N.  B.  2.  C. 

A  writ  may  be  sued  aminst  divers  persons  together,  though  thejr  hold 
severally.     F.  N.  B.  2.  D. 

Thewrit  shall  be  brought  by  the  demandant  to  the  steward  of  the 
court,  who  makes  an  entry,  and  returns  itto  him. 

And  the  original  writ  of  right  patent  remains  always  with  the 
demandant,  and  not  with^the  steward  of  die  court,  or  the  sheriff* 
F.  N.  B.  4.  D. 

(B  5.)  How  removed.— By  tolt 

The  plaintiff  may  remove  right  patent  by  tolt  into  the  county-court,  if 
it  be  delayed  in  die  lord*s  court     F.  N.  B.  3.  F. 

So,  the  plaintiff  may  remove  riffht  patent  out  of  the  county  court  into 
C.  B.  by  recordari  or  pone.  F,  N.  B.  4.  A.  B.  But  semb.  that  it  shall 
be  by  pone  only.     F.  N.  B.  4.  C. 

And  this  without  cause  expressed  in  the  writ    F.  N.  B.  4.  B. 

But  the  pidntiff  cannot  remove  right  patent  out  of  die  lord's  court,  by 
recordari^  per  solium  into  C.  B.  without  having  a  tolt  to  remove  it  fint 
into  the  county  court.     F.  N.  B.  4.  A. 

So,  the  tenant  cannot  remove  right  patent  by  tolt  into  the  county  court 
F.  N.  B.  4.  A. 


(B  6.)  By 
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(B  6.)  By  recordarL 

So,  the  tenant  may  remove  right  patent,  for  came,  directly  oat  of  the 
lord's  court  into  C.  B.  by  recordari.     F.  N.  B.  4.  A.  C. 

As,  if  the  bailiff  of  me  court  favours  the  demandant,  F.  N.  B.  4. 
A.  B. 

So,  if  the  tenant  pleads  a  foreign  plea,  or  bastardy*    F.  N.  B.  4w  B. 

Or,  joins  the  mise  upon  the  grand  assise.     F.  N.  B.  4.  B. 

[Recordari  delivered  after  interlocutory,  and  before  final  judgment, 
I  stops  proceedings  |in  that  court;  and  the  officer  must  obey  the  writ, 

;  though  his  fees  are  not  paid.     P.  i  G.  3. 2  B.  M.  1151 .] 

And  if  the  lord  or  sheriff  will  proceed  after  such  plea,  the  tenant 
may  have  a  prohibition ;  and  upon  that  an  alias,  pluiies,  and  attach- 
ment,    F.  N.  B.  4.  £. 

So,  the  tenant  may  remove  right  patent  out  of  the  county  court,  by 
pone  for  cause.    F.  N.  B,  4.  D. 

[The  writ  of  re.  fa.  lo.  stays  all  further  proceedings  in  the  county  couity 
tbough  delivered  after  interlocutory,  if  it  be  bmre  final  judgment. 

2  Burr.  1151.]      ' 
[A  writ  of  recordari  virtually  includes  a  summons  to  both  parties  to 

appear  on  the  day  prefixed.     1  T.  R.  871.] 

[(B  7.)  Proceeding,  in  &c.] 

[Course  of  proceeding  in. —  The  mode  of  proceeding  in  a  writof  r^t 
cannot  be  changed,  even  with  consent.     1  B.  &  B.  192.] 

[Declaration  in. —  In  a  writ  of  right  it  is  necessary  to  state  to  the 
court,  that  the  ancestor  from  whom  the  demandant  derives  title  was 
seised  of  the  premises  in  right,  as  well  as  in  his  demesne  as  of  fee.  5  East, 
272.     1  Smith,  543.    2  B.  &  P.  570.] 

[If,  in  counting  in  a  writ  of  right,  one  through  whom  title  is  derived^ 
is  improperly  to  be  heir  to  her  brother,  who,  it  appears  by  the  record, 
had  a  son  wno  survived  him,  and  through  whom  title  is  properly  de- 
rived, such  erroneous  appellation  of  the  sister,  as  heir  to  her  brother,  is 
fiital.     2  B.  &  P.  571.    5  East,  272.     1  Smith,  543.] 

[In  stating  the  descent  in  the  count  of  a  writ  of  right  to  several  as 
nieces  and  co-heirs,  the  manner  in  which  they  are  nieces  must  be  shewn. 

3  B.  &  P.  453.] 
[Summons  in.^^  The  nisi  prius  clause  may  be  inserted  in  the  sum- 
mons, in  a  writ  of  right,  requiring  the  four  knights  to  appear  and  make 
election  of  the  grand  assize.  And,  if  from  the  omission  by  the  demand- 
ant, they  are  forced  to  come  up  to  Westminister,  the  court  will  not  com- 
pel them  to  be  swdnii  unless  he  undertakes  to  pay  their  expences ;  but 
not  the  expences  of  the  sheriff.     1  Taunt.  4 1 5.] 

[The  court  will  not  assist  the  demandant  in  a  writ  of  right ;  and  there^ 
fore  will  not  allow  him  to  quash  a  writ  of  summons^  which  has  been  irre- 
gularly executed.     1  Mars.  602.] 

[Evidence  in. —  In  a  writ  of  right,  forty  years  undisturbed  possession 
is  sufficient  to  rebut  presumptive  evidence  of  a  seisin  in  fee^  in  the  per- 
son under  whom  the  demanoant  claims ;  or  at  least  from  which  to  pre- 
sume  a  conveyance  of  the  premises  to  the  tenant.  1  Mars*  68.  5  Taunt. 
326.] 

[Cos/i 
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[Costs  in* —  The  statute  for  judgment,  as  in  case  of  a  nonsuit,  does 
not  extend  to  a  writ  of  right,  so  as  to  give  costs  to  the  tenant.  2  BIk* 
1095.] 

[Neus  trial  in. —  No  new  trial  shall  be  granted  in  a  writ  of  right,  ex- 
cept the  verdict  be  flagrantly  wrong.     2  Sk.  941.] 

[Amendment  in. —  It  is  an  established  rule^  not  to  amend  the  court  in 
a  writ  of  right,  unless  on  very  particular  grounds.  3  B.  &  P.  453. 
1  N.  R.  64.     Id.  233.] 

[Discontinuing  of. —  The  demandant  in  a  writ  of  right,  will  not  be 
allowed  to  discontinue.     1  N.  R.  64.    2  N.  R.  429.] 

(C)  Bfgbt  clo0e. 

(C  I.)  Precipe  in  capite. 

So,  if  land  be  holden  of  the  king  in  capite  the  writ  of  ri^t  shall  be 
close^  and  returned  into  C.  B.     F.  N.  B.  5.  G. 

And  this  is  of  as  high  a  nature,  and  lies  only  by  tenant  in  fee,  in  the 
same  cases  as  right  patent     F.  N.  B.  5.  G. 

But  if  a  praeipe  in  capite  be  sued  in  C.  B.  when  the  land  is  not  holden 
of  the  king,  the  lord  may  )iave  a  writ  out  of  chancery  to  surcease 
the  ^uit,  if  It  appears  that  the  tenure  is  of  another  person  than  the  king. 
F  N.  B.  3.  D. 

Or,  a  writ  to  the  justices  of  C.  B.  to  surcease.     F.  N.  B.  5.  B. 

Yet  the  tenant  himself  cannot  plead  that  the  tenure  is  not  of  the  king ; 
but  only  shall  take  it  by  protestation.    F.  N.  B.  5  L. 

As  to  right  close  in  aijdent  demesne^  vide'Antient  Demesne, 
(G  1,  &c.) 

(C  2.)  Quia  domnus  remisit  curiam. — ^When  it  lies. 

So  by  licence  of  the  lord,  a  man  may  sue  a  writ  of  right  in  C.  B..  and 
then  the  writ  shall  be  close,  and  directed  to  the  sheriff.  F.  N.  B. 
2F. 

And  such  licence  may  be  given  before^  or  after  the  writ  purchased. 
F.  N.  B.  2  F. 

And  the  letter  of  licence  shall  be  certified  into  chancery.  F.  N*  B. 
3  A. 

So,  a  man  may  sue  a  writ  of  right  returnable  in  C.  R,  with  this  clause 
after  the  teste,  quia  dominus  remisit  curiam^  though  no  licence  be  given; 
for  it  is  not  traversable :  and  this  is  the  proper  original  in  a  writ  of  right 
in  C.  B.    F.  N.  B.  2  F.  3.  B.    ^ 

So,  if  this  clause  be  omitted,  where  licence  is  afterwards  ^ven,  it  is 
sufficient.     F.  N.  B.  2.  F. 

So,  if  this  clause  is  inserted,  it  is  well  though  the  lord  never  remitted 
his  court.    F.  N.  B.  3.  B. 

Thoi^h  the  land  was  holden  of  him  in  gross,  and  the  lord  had  not  a 
court ;  for  then  there  is  the  more  reason  that  the  writ  should  be  sued  in 
C.  B.    F.  N.  B.3.  C. 

But  this  cannot  be  where  the  land  lies  in  Durham,  Semb. 
1  Bui.  160. 


(C  S.)  How 
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(CS.)  How  it  shall  be  proceeded  upon. 

After  the  origmal  sued  in  riffht  quia  dominus  remisU  cwrianij  the  te- 
nant ought  to  be  summoned.     Vide  Booth  of  Real  Actions^  92. 

If  the  suit  was  commenced  in  the  lord's  court,  it  ought  to  be  remoyed 
by  tolt,  &c.     1  Semb.  Bui.  159,  160. 

If  the  tenant  be  summoned,  die  sheriff  returas  his  writ* 

At  the  fourth  day  after  the  day  of  the  return,  the  tenant  may  be  es- 
soined.   Vide  Boom  of  Real  Actions,  92 . 

And  thereupon  the  demandant  ought  to  adjourn  the  essoign  for  fifteen 
days ;  otherwise  he  shall  be  nonsuitca.     Ibid. 

If  the  tenant  does  not  appear  at  the  return  of  the  summons,  nor  be 
essoigned,  a  grand  cape  issues  against  him.     Ibid. 

If  ne  does  not  appear  at  the  return  of  the  grand  cape,  judgment  final 
shall  be  against  him.     Ibid. 

So, -if  he  docfs  not  ^pear  at  the  day  giyen  by  the  essoign,  though 
there  be  no  grand  cape.    Ibid* 

If  the  tenant  ai^;)eairs  at  the  day  of  the  summons,  or  at  the  day  giyen 
by  the  essoign,  he  may  haye  a  writ  of  yiew.  Vide  Booth  of  Real  Actions, 

92,  a. 

And  at  the  return  of  the  writ  of  yiew,  he  may  haye  another  essoign. 
Vide  Booth  of  Read  Actions,  93. 

And  at  the  day  of  return  of  the  yiew,  or  the  day  by  the  essoign^  he 
may  impar}.    Ibid. 

(C  4.)  The  count,  &c. 

If  land  be  holden  of  the  king  in  arpiie,  in  a  writ  of  right  quia  do* 
mimis  remisii  curiam^  &c.  after  appearance,  the  demandant  on^it  to 
count. 

The  count  may  allwe  espUes  in  the  demandant  or  his  ancestor.  F.  N. 
B.  5M.  VideF.N.B.5D. 

[And  a  seisin  in  the  ancestor  means  only  a  seisin  in  the  person  from 
whom  there  is  a  descent.  So^  where  the  demandant  claimed  as  hdr  to 
thedeyisee  under  awill,  who  had  neyer  been  sdsed  of  the  esplees,  it  was 
adjndffed  that  he  could  not  recoyer.    C.  P.  E.  28  Geo.  8.    1  H.  Bl.  1.] 

If  £e  writ  be  upon  his  own  seisin,  it  ought  to  be  within  thirty  years. 
1  Bui.  162. 

If  upon  the  seisin  of  his  ancestor,  within  sixty  years  is  sufikient. 
1  Bui.  162. 

After  the  count,  the  tenant  may  demand  a  yiew.  Vide  Booth  of 
Real  Actions,  94. 

And  after  the  yiew  he  may  imparl.    Ibid. 

(C  5.)  The  plea  in  right  qvia  domnus  remmt curiam  mise  upon 

the  mere  right. 

If  the  tenant  pleads  to  the  count,  he  shall  plead  to  be  tried  by  battd, 
by  the  grand  assise^  or  by  a  common  jury.  Vide  Booth  of  Real 
Actions,  95. 

If  he  joins  the  mise  upon  the  mere  right,  he  may  defend  in  battel,  per 
corpus  liberi  hominissid:    Vide  Battel,  (A  2.)  ^ 

Or,  may  put  himself  on  the  grand  assise.    Vide  Battel,  (A  8.) 

[Eyery  thing  may  be  giyen  m  eridence  upon  this  issue  but  collateral 
warranty.    C  P.  E.  IS  Geo.  3.    8  Vl^Us.  419.    Brooke,  tit  DrcMt^ iS. 

Booth,  98.  106.112.115.] 

If 
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If  the  mi$e  be  put  upon  the  graiicl  asaisey  it  shaU  be  joined  without 
reply  by  the  demandant.    Vide  fiooth  of  Real  ActioDs,  96. 

[The  court  will  not  permit  the  mise  to  be  tried  by  a  jum  instead  of 
by  the  grand  assise^  though  both  parties  desire  it.  C.  P.  H.  S8  Geo.  S. 
1  Bos.  &  Pul-  Rep.  192.J 

But  the  demandant  may  afterwards  \aiparl  before  process  for  the 
grand  assise.     Ibid., 

And  if  the  tenant  does  not  appear  at  the  day  given  by  the  imparlance^ 
judgment  shall  be  against  him^  as  upon  a  departure  in  despite  of  the 
court.     Vide  post,  (C  6.)  Vide  Booth  of  Real  Actions,  96. 

After  the  recognitors  sworn,  (the  manner  of  which,  vide  in  Battel 
(A  3.),)  the  tenant  shall  give  his  evidence  first :  for  the  affirmative  is 
upon  him.     8  Leo.  162.     [Dyer,  247.  pi.  75.    Moor,  762.  Booth,  98. 

(C6.)  Judgment. 

If  the  d^nandant  after  the  mi$e  joined  upon  the  mere  right,  makes 
default,  judgment  final  shall  be  against  him,  viz.  quod  tenens  teneat  ter^ 
rum  ittam  si&i  et  Jueredibm  in  pace  versus  petentem  et  hieredes  suos  inper^ 
petuum*     Co.  L.  295.  b. 

So,  if  the  demandant  confesses  the  action,  or  be  nonsuited.  Co.  L. 
295.  b. 

So,  if  the  verdict  of  the  grand  assise  be  against  him.    Co.  L.  295.  b. 

Though  the  verdict  be  given  upon  a  collateral  point,  and  not  upon  the 
right     Co.  L.  295.  b. 

Judgment  in  a  writ  of  right  was  final  and  peremptory  to  all  strangers 
(as  weU  as  parties  and  pnvies)  within  the  realm^  and  out  of  prison, 
discovert,  and  of  sound  memoiy,  and  full  age,  if  they  did  not  enter,  or 
sue  an  action  and  make  daim  within  a  year  and  a  day.  PI.  Com.  357.a« 
Co.  L.  254.  b.  262. 

And  this  in  all  cases  where  judgment  final  is  given,  though  by  de- 
fault, &c     PI.  Com.  S57.  b. 

But  if  a  default  be  after  an  imparlance  to  another  term,  judgment 
final  shall  not  be  given  before  a  petit  cape  awarded.    R.  1  Bui.  160. 

(D)  Bioiit  patent  In  Hontion. 

So,  a  writ  of  ri^ht  patent  lies  in  Londcm  by  tenant  in  fee^  of  lands  or 
tenements  in  London.     F.  N.  B.  6  b. 

And  it  shall  be  directed  to  the  mayor  and  dieriffi  of  London. 
F.  N.  B.  6.  C 

And  it  lies  in  the  same  casee^  and  the  proceedings  upon  it  shall  be  in 
the  same  manner  as  upon  other  writs  of  right  pateut ;  without  making 
protestation  to  sue  as  in  an  action  at  common  law,  as  it  shall  be  upon 
a  writ  of  right  close.    F.  N.  B.  6.  B.  G.  7.  a. 


N 


(E)  miii  in  nature  of  a  tntit  of  ttgtt 

(£  1.)  The  several  species  of  it. 

A  writ  in  the  nature  of  a  writ  of  right  lies  by  a  lord  against  his  tenant 
oranother,  for  recovery  of  his  services  i  or  by  me  tenant  against  his  lord^ 
where  services  are  encroached :  or  by  a  particular  tenant  for  recovery 
of  his  right.     Vide  Action,  (D  2.) 

If 
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If  the  tenant  disdaims  the  tenure,  the  lord  shall  have  i  writ  of  r^fat 
upon  the  disclaimer  for  the  land.    Vide  post,  (¥). 

If  he  refuses  his  rent  or  services,  the  lord  shall  have  a  writ  de  com" 
suetudinibus  et  servitiiS'    Vide  post,  (G). 

If  he  ceases  for  two  years,  and  has  not  a  distress^  by  st«  W.  8.  81. 
the  lord  shall  have  a  cessavit.    Vide  Cessavit 

If  a  villein  flies  out  of  his  manor,  he  shall  have  a  naiivo  habenda. 
Vide  Villeinage,  (C  1, 2.)  ' 

If  anvi  bound  by  tenure  or  prescription,  refuses  to  grind  at  his  mill, 
he  shall  have  a  secta  ad  malendinum.    Vide  post,  (H). 

And  if  upon  the  death  of  hi^  tenant,  astranger  seizes  the  body  or  land 
of  the  heir,  the  lord  shall  have  a  writ  of  right  of  ward.  Vide  Guardian, 
(H  1.) 

If  his  tenant  dies  without  heir,  he  shall  have  a  writ  of  escheat.  Vide 
Escheat,  (B  I,  %.) 

If  the  lord  encroaches  services,  the  tenant  shall  have  a  ne  if^usU  vexes* 
Vide  post,  (I). 

If  the  lord  paramount  distrains  the  teqant  paravaO,  he  shall  have  a 
writ  of  mesne.    Vide  post,  (K). 

So,  if  a  man  claims  common  in  land,  the  owner  who  has  the  fee^  shall 
have  a  writ  of  quo  jure.    Vide  Quo  Jure. 

So^  if  he  be  disturbed  in  his  common,  he  shall  have  a  quod  permiUat. 
Vide  Quod  PermittaL — Common,  (I). 

If  tenants  of  lands  in  several  adjoining  vills  do  not  know  the  metes 
or  divisions,  one  may  have  against  the  other  a  writ  de  rationabilibus 
divisis.    Vide  post,  (L). 

If  a  parson,  vicar,  &c.  be  denied  the  right  of  his  church,  he  shall 
have  a  juris  uirum.    Vide  Quare  Impedit,  (£)• 

If  a  wife  be  denied  her  dower,  she  shall  have  dower  unde  nihil  bab€t* 
Vide  Dower,  (G  1.  2.) 

If  tenant  in  tail  be  discontinued,  he  shall  have  a  formedon  in  descender^ 
reverter^  or  remainder. 

(F)  Ei06t  upon  a  UtiBCcIafmer. 

If  a  tenant  disclaims  upon  record  to  hold  land  of  his  lord ;  the  lord 
thereupon  may  have  a  writ  of  right  for  recovery  of  the  land.  Vide 
Abatement,  (F  15). 

As  in  replevin,  if  the  defendant  avows  for  rents  and  serrices,  and  the 
tenant  disclaims  the  tenure ;  the  lord  loses  the  services,  but  shall  have 
a  writ  of  right  for  the  land.    Vide  Booth  of  Real  Actions,  ISS. 

And  this  writ  of  right  shall  be  patent,  and  sued  in  the  court  of  the 

manor. 

Or,  may  be  removed  by  tolt  in  the  county-court,  andbypone  to  CB. 
Vide  Booth  of  Real  Actions,  ISS. 

But  if  tiie  lord  accepts  his  rent  from  the  tenant  after  the  disclaimer, 
it  shall  be  a  bar  to  a  writ  of  right  upon  the  disclaimer.    S  Leo.  271, 2. 

But  a  man  seised  in  outer  droit  cannot  disclaim :  as,  seised  in  right 
of  his  wife,  or  in  right  of  his  church,  &c.     Vide  Co.  L.  lOS. 

Nor,  tenant  ibr  life  or  years,  who  has  not  a  fee« 

Vide  Disclaimer. 

.  (G)  cant 


Secta  ad  molendimm.  5S9 


(G)  (Bdrtt  of  cu0tbm0  anD  tfertticetf. 

So,  if  a  tenant  deforces  hU  lord  of  rent,  or  services,  which  he  ought 
to  have  from  him,  the  lord  shall  have  a  writ  of  customs  and  services. 
F.  N.B.  151.  C.   ' 

And  this  writ  is  a  writ  of  right  in  its  nature,  and  may  be  sued  be*- 
fore  the  sheriff  by  justicies,  or  in  C.  B.  F.  N.  B.  151 .  B.  Vide  County, 
(C5.) 

If  it  be  sued  returnable  in  C.  B.  it  is  right  close,  and  not  patent* 
F.  N-  B.  151.  B. 

And  it  may  be  brought  by  tenant  in  fee,  in  tail^  or  for  life. 
F.N.B.  151.  B. 

And  against  several  tenants  together.     F.N.  B.'  151.  F. 

If  it  be  by  the  lord  upon  his  own  seisin,  it  ought  to  be  in  the  debet  et 
sdet.    F.  N.  B.  151.  G.  I. 

And  shall  make  mention  of  the  services  and  arrears.    F.  N.  B.  1 5 1  •  p. 

So,  if  it  be  upon  the  seisin  of  his  ancestor,  it  shall  be  in  the  debet  Only, 
and  omit  the  word  arreragiis.     F.  N.  B.  151.  D.  G.  1. 

If  the  lord  claims  homage,  it  ought  to  be  expressly  mentioned  in  th^ 
writ.     F.N.  B.  151.  L. 

In  this  writ  the  tenant  in  fee  shall  joiii  the  mise,  though  the  lord  has 
not  a  fee,  but  a  tail,  or  only  for  life :  for  the  weakness  of  his  estate  shall 
not  prejudice  the  tenant.     F.  N.^.  1 5 1 .  N. 

So,  if  the  tenant  has  only  for  life,  he  may  pray  in  aid  of  him  in  re- 
mainder, who  both  may  join  the  mise  with  the  demandant.  F.  N.  B. 
151.  N.  .  ' 

*  Wh^t  remedy  the  lord  shall  have^  if  the  tenant  ceases  the  payment  of 
his  services,  vide  in  Cessavit. 

What  remedy  for  a  villein  who  flies  out  of  his  nuiQor,.  vide  in  Ville- 
nage,  (C  1,  2.) 

(H)  ^cta  aD  {|9oI?niiinum. 

So,  if  a  tenant  or  other  person,  bound  by  prescription  to  srind  his  com 
at  the  mill  of  the  lord,  withdraws  his  suit,  the  lord  may  nave  secta  ad 
molendinum.     F.  N.  B.  122.  M. 

And  it  shall  be  sued  by  justicies  in  the ,  county-court,  or  in  C..B. 
F.  N.  B.  123.  A.     Vide  County,  (C  5.) 

And  it  may  be  brought  by  tenant  in  fise,  in  tail,  or  for  life.  F.  N.  B. 
123.  b. 

If  it  be  by  tenant  in  fee,  it  shall  be  ux  t}ie.  ipere  right  .  F.  N.  B.  123* 

If  by  tenant  in  tail,  or  for  lite,  it  may  be  in  the  debet  et  solet*.  F.  N.  B. 
123.  b.  . 

And  it  lies,  when  a  tenant  is  bound  by  tenure  to  do  suit  at  a  mill, 
though  the  lord  may  distrain  for  it.     F.  N.  B.  122.  M. 

Or,  tvhen  any  person  is  bound  by  prescription  to  do  suit  in  respect  of 
his  residence  in  such  a  precinct :  as,  the  villeins  of  a  stranger.    F.  N.  B* 

122.  M. 

So,  the  lord  may  hitye  sectam  adfumum,  tkorale,  &c.  F.  N.  B.  123.b. 
The  process  shall  be  summons^  attachment,  and  distringas,     f^.  N.  B. 

123.  D. 

Vol.111.  Mm  If 
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If  the  defendant  appears,  he  may  have  a  Tiew  of  the  land^  or  of  the 
mill.    F.  N.  B.  13d.  C. 

If  after  appearance  he  makes  default,  there  shall  be  a  dislrinsras  ad 
judicium  attdiendum;  and  judgment,  if  he  does  not  save  his  defiiolt. 
F.  N.  B.  128.  D. 

After  appearance,  the  demandant  shall  count  upon  taiure  or  pre- 
scription. .   F.  N.  B.  123.  E. 

To  the  count,  the  tenant  may  plead,  nieni  seisie^  &c.  nisi  ex  v6kmUUe. 
Vide  Booth  of  Real  Acticxis,  1S8. 

But,  hori  de  son  fie^  is  not  a  good  (dea.  Vide  Booth  of  Real  Ac- 
tions, 139. 

(I)  I9e  injU)Btte  t)ere)9i. 

The  writ  of  ntf  ityusU  vexes  shall  be  patent,  and  is  a  writ  of  right  in  its 
nature,  founded  upon  st.  M*  Ch«  10.  ^ptod  nuUus  distringaiur  adjaeiendt 
miffus  seroUium  quam  debetur :  and  therefore  it  lies  where  die  lord  has 
obtwied  more  service  than  is  dne,  by  the  payment  of  the  tenant  without 
coercion ;  for,  if  the  lord  distrains  for  this  surplus  of  rent  or  service^  the 
tenant  shall  not  avoid  by  bar  to  the  avowry,  but  he  ought  to  have  this 
writ,  which  commands  the  lord,  ne  injuste  vexes  vel  vexari  permittas  B. 
de  libero  ienemenio  suo  quod  de  ie  ienet^  nee  inde  ab  eo  exigas^  4v.  Ckmr 
suetudines  vel  servitia  qua  nee  debet  nee  tolety  &c.    F.  N.  B.  10.  G. 

And  it  lies  only  where  the  tenant  and  his  ancestors  held  of  the  lord 
and  his  ancestors.     F.  N.  B.  10. 6. 

Hie  process  is  a  prohibition,  attachment,  and  distringas  against  the 
lord.    F.  N.  B.  10  D. 

The  writ,  which  is  prohibitory,  has  a  clause  quod  nisifeeeris^  Vic.  L. 
fieri fadaty  fcc.    F.  N.  B.  10.  D. 

And  therefor^  if  the  lord,  after  a  prdliibition  delivered,  distrains  for 
more  rent  or  service  than  he  ought,  there  shall  be  an  attachment  return- 
able in  B.  R.  or  C.  B.,  and  the  tenant  shall' count  there,  and  the  lord 
shall  make  his  defence^  ju:.     F.  N.  B.  10.  H. 

But  where  the  encroachment  is  not  of  rent,  but  of  other  service^  as 
homage,  escuage^  &c.  the  tenant  may  avoid  it  upon  the  avowry,  by  tra- 
versing the  tenure ;  or  may  sue  a  ne  injuste  vexes.    F.  N.  B.  10.  H. 

(K)  (DQrit  pf  mejBtne. 

A  writof  mefnelies,  where  there  are  lord,  inegite,  and  tenant,  and 
the  tenant  paravail  is  distrained  by  the  mesne^  and  by  the  lord  para- 
mount ;  he  shall  have  this  writ,  which  is  visconiieh  against  tibe  mesne^ . 
and  shall  recover  his  damages,  and  compel  him  to  pay  his  services. 
F.  N.  B.  136.    Vide  County,  (C  5.) 

The  writ  de  rationabilibus  divisis  is  a  writ  of  right  in  its  nature,  ^ich 
lies  by  him  who  has  land  in  a  vill  or  hamlet,  against  him  who  has  land 
near  him  in  another,  to  ascertain  the  limits  of  uie  vills,  and  by  conse- 
quence of  the  lands,  which  were  not  b^ire  known.    F.  N.  B.  1 28*  L.  N. 

And  it  lies  by  tenant  in  fee  against  tenant  for  life.     F.  N.  p.  128. 0. 

So, 
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Bo,  hf  tenants  io  oomraon  of  one  fill  jbtAtly  ttgeSfM  ^  temiht  cf  the 
other.     F.  N.  B.  l^.  A. 

So,  against  several  tenants  which  hate  hnds  in  iMbtfreir  vill  in  tfeve- 
nkf,  at  in  eomaiom    P.  N.  B.  1^.  fi. 

But  it  does  not  lie  by  tenant  in  tail,  or  for  life.    F.  N.  B.  129.  C* 

Kor^  by  a  parsed  of  a  ehurdi.    F.  N.  B.  189.  C. 

Nor,  by  one  joint-tenant,  or  parcener,  without  his  companion ;  for 
joint-tenancy,  &c.  is  a  good  plea.     F.  N.  B.  129.  D. 

The  writ  is  ^seontiel^  in  whidi  tiie  plaititiff  shall  make  a  plaint  ih  the 
nature  of  a  count,  before  the  sheri£F,  who  by  precept  shall  warn  the  de- 
fendant, and  then  the  plaintiff  shall  count  and  the  defendant  shall  answer 
in  the  county-court;  and  if  he  does  not  deiij^  the  sheriff  shall  make  divi- 
sion by  metes  and  bomids.    F.  N.  B.  lis.  P.    Vide  County,  (C  5.) 

Or,  the  defendant  may  remove  it  for  cause.     F.  N.  B.  128.  Q. 

6o,  if  the  diefendont  joins  the  misenpon  the  mere  riglit,  and  puts  him- 
self upoli  die  gtand  asidse,  the  phintiv  ought  to  tetao^'e  it.     F.  N.  B. 

And  then  the  plaintiff  shall  count  in  C.  B.  and  the  d'el^dant  may  join 
Ae  mise  upon  tlie  ^rand  assise,  or  battel,    t'.  ii.  B.  128.  R. 

And  summons  and  sevei'ance,  and  view  shall  be  allowed.  F.  N.  B« 
129.  C. 

If  tenants  in  common  join,  they  shall  make  title  and  allege  the  esplees 
severally ;  and  the  defendant  s^alt  make  defence  against  them  severally. 

F.  N.  B.  129.  A.  B. 

(M)  Cucia  aUau&enHa. 

(M  1.)  Whed  it  lies. 

The  writ  de  curid  elaudetidd  lies  h^  »  teiiant  of  a  freehold  against 
another  tenant  of  a  freehold  of  land  adjoining,  who  will  not  inclose  his 
soil  against  him  as  he  ought.     F.  N.  B.  127.  H. 

And  it  lies  byjusticies  in  the  county-court,  or  in  C.  B.    F.N.B.  127* 

G.  H.    Vide  Ck)unty,  (C  5.) 

^Or,  it  may  be  removed  out  of  the  county-court  into  C.  B.  by  the  de- 
fendant for  cause,  or  by  the  plaintiff  without  cause.     F.  N.  B- 127- 1- 

The  process  shall  be  summons,  attachment,  and  distringas.  F.N.  B. 
128.  D. 

If  the  defendant  appears,  the  plaintiff  in  his  court  shall  shew  the 
certainty  of  his  land,  and  of  the  adjoining  land  of  the  defendant. 
F.  N-  B.  128.  E. 

And  ought  to  allege,  that  the  defendant  ought  to  inclose  by  prescrip- 
tion, &c    F.  N.  B.  128.  £. 

If  the  defendant  xtiakes  deftidl  after  appeanmee,  n  ^tringfts  gods 
instead  of  a  petit  cape.    F.  N.  B.  128.  D. 

And  if  he  makes  aefilult  at  the  i^tarn  of  it,  a  writ  ctfcfnquiry  goes  for 
damages,  and  a  distringas  to  make  the  reparation.     F.  N.  B.  128.  P^ 

And  it  Hes  for  not  inclosing  land  ih  an  open  fields  as  well  as  fof*  hot 
inclosing  a  curtilace^  garden^  &c.     B.  Mo*  32. 

It  lies  by  the  vendee,  where  the  vendor  sells  two  closes  adjoining  to 
another  not  sevef^d^  and  does  not  ]p«be'fla  Mokmrep  P^r  t^:G^  J.  ^o 
cont.    Mo.  775. 

M  m  2  But 
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But  curia  daudenda  does  not  lie  by  tenant  for  years*  or  any  ocbcr 
who  has  not  a  frediold.     F.  N.  R  128.  B.    Dy.  38.  b. 

Nor,  by  a  commoner.     F.  N.  B.  128.  C. 

Nor*  against  any,  if  his  land  does  not  adjoin  to  the  plaintiffs  land. 
F.  N.  B.  128.  B. 

And  therefore  the  defendant  to  a  curid  daudendd  may  plead  non- 
tenure. 

Or,  may  traverse  the  prescription. 

When  an  action  on  the  case  Ues  for  not  inclodng,  vide  in  Acdon  upon 
the  Case  for  N^igence^  (A  8.) 

(M  2.)  Who  shall  be  bound  to  inclose. 

A  man  may  be  bound  by  prescription  to  inclose  his  land  against 
another. 

So,  if  the  owner  of  200  acres  in  a  common  moor  enfeoffi  B.  of  50 
acres,  B.  ought  to  inclose  at  hb  peril,  to  prevent  damage  by  his  cattle 
to  the  other  150  acres:  for  if  his  cattle  escape  thither^  tbqr  niay  be  dis* 
trained  damage-fieasant.     R.  Dy.  872.  b. 

So^  the  owner  of  the  150  acres  ought  to  prevent  his  cattle  from  doii^ 
damage  to  the  50  acres  at  his  peril.     Dy.  372.  b. 


DRUNKENNESS. 

Vide  Justices  of  Peace,  (B  28.) 


DUEL. 

Vide  Battel,  (B) 

DUKE. 

Vide  DioNiTT,  (B  2.) 


DUM  FUIT  INFRA  JETATEM. 

(A)  Cde  nature  of  torit0  of  entrp.  p.  533. 

(B)  iDum  non  (Uit  compoiel  mentiK.  p.  534. 

(C)  mtit  of  entrg  an  communem  legem-  p.  534. 
CD)  mtit  of  entrv  in  cajnt  protriiBo.  p.  534. 

(£)  (OOrit  of  entrp  in  con0imili  ttmu.  p.  534. 

(F)  Cut 


The  nature  of  writs  qf  entry.  53S 

(F)  Cuiin.Wta.p.534. 

(6)  Cut  ante  Dittortium*  p-  534. 

(H)  (onrit  of  entrp  in  tte  quibii0,  ot  in  natute  of  an 
a00(jefr.  p.  535. 

(A)  Cf)e  nature  of  torit0  of  entrp. 

All  writs  of  entry  into  lands  or  tenements  shew  by  what  means  the 
tenant -entered,  and  what  cause  the  demandant  has  to  demand  the  pos* 
session. .  Vide  Booth  of  Real  Actions,  172.     Vide  Enfant,  (C  4.) 

Writs  of  entry  are  founded  upon  the  entry  of  the  tenant  after  an  aUena-* 
tion,  disseisin,  or  intrusion.    Vide  Booth  of  Real  Actions,  172, 17S,  174. 

A  writ  of  entry  lies  upon  an  alienation  by  a  person  incapable:  as,  a 
dum  fuit  infra  cstatem^  upon  an  alienation  by  an  infant  Vide  Enfiint, 
(C  4.) 

Dfim  rum  jvit  compos  mentis^  upon  an  alienation  by  an  idiot,  turn  com* 
poSf  Slc.     Vide  Idiot,  (D  5.)     Vide  post,  (B). 

.  Or,  upon  an  alienation  by  a  particular  tenant ;  as,  after  hb  death 
there  Ues  a  writ  of  entry  ad  communem  legem.  Vide  F.  N.  B.  207*  6. 
Vide  post,  (C). 

And  by  the  st.  of  Glo.  7*  a  writ  of  entry  tn  cam  proviso  lies  upon  an 
alienation  by  tenant  in  dower,  in  her  lifetime.  Vide  F.  N.  B.  205.  M. 
Vide  post,  (D). 

And  by  the  st.  W.  2.  24.  a  writ  of  entry  in  consimili  casu,  up  on  an 
alienation  by  any  other  particular  tenant.  Vide  F.  N.  B.  207*  D.  Vide 
post,  (E). 

Or,  upon  an  alienation  by  a  husband  seised  in  right  of  his  wife :  as, 
a  cut  in  vitd  by  the  wife  herself.     Vide  Baron  and  Feme,  (I  S.) 

Sur  cui  in  vitd  by  the  heir  of  the  wife.     Vide  F.  N.  B.  198.  A. 

Ctd  ante  divortium,  and  sur  cui  anti  divortium^  if  husband  and  wife 
are  divorced.     Vide  F.  N.  B.  204.  F.     Vide  post,  (G). 

A  writ  of  entry  lies  in  the  nature  of  an  assise,  or  in  the  quibusj  upon 
a  disseisin  to  the  demandant  himself.  Vide  F.  N.  B*  191.  C.  Vide 
post,(H). 

If  the  disseisin  was  to  his  ancestor,  or  the  tenant  claims  by  the  dis« 
seisor,  it  shall  be  a  writ  of  entry  in  the  per.     Vide  F.  N.  B.  191.  D. 

In  the  per  and  cui,  if  the  tenant  claims  by  the  dilsseisor  in  the  second 
d^ee.    Vide  F.  N.  B.  191.  D. 

And  if  he  claims  after  all  the  degrees,  it  shall  be  a  writ  of  entry  in 
the  post.    Vide  Booth  of  Real  Action^  17S.    F.  N.  B.  191.  C. 

So^  a  writ  of  entry  lies  upon  an  intrusion  after  the  death  of  a  particular 
tenant.     Vide  Booth  of  Real  Actions^  17a.     F.  N.  B.  203.  E. 
<  Ad  terminum  qui  preteriit,  if  the  particular  tenant  detains  the  land 
after  his  term  ended.    Vide  F.  N.  B.  201.  D. 

.  And  causa  matrimonii  prtdocutii  where  a  man  detains  lands  mreck  to 
hjun  by  a  woman,  upon  prospect  of  marriage,  which  afterwards  does  not 
take  e£fect.    Vide  F.  N.  B.  205.  A. 


M  m  3  (B)  Dum 
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(B)  Dum  non  fuit  conqM  mmtit. 

The  writ  dum  nonjvit  compo$  menlts  lies  by  the  heir  of  him  who,  not 
being  of  sound  memory,  aliens  in  fee,  in  tail,  for  life,  or  for  years. 
F.  N.  B.  202.  C.  F. 

The  process  shall  be  summons,  grand  cape,  and  petit  captb  F.  N. 
B.  20S.  D. 

But  it  does  not  lie  by  the  issue  in  tail ;  for  he  shall  have  a  formedon. 

(C)  (Q^rit  of  entrg  ao  cotnmumm  legem. 

Aynkofeatry  adcomnumemkgem^  liesby  the  heir,  or  him  in  rever- 
sion seised  in  fee,  if  t^iant  by  the  curtesy,  in  dower,  or  for  life,  oliesa 
iiifiw,  in  tail,  or  for  life.    F.  N.  B.  907. 0. 

(D)  SBrft  of  entrg  in  caietu  protijjBfo* 

So,  by  the  st.  of  Glo.  7*  the  heir,  or  he  in  reversion,  shall  have  a 
writ  of  entry  immediately,  if  tenant  in  dower,  or  for  life,  aliens  in  fee, 
or  for  life;  for  though  upon  such  alienation  in  fee  the  heir,  or  he  in  re- 
mainder, might  enter  by  the  common  law,  yet  if  the  entry  was  tolled  by 
the  death  of  the  alienee  and  a  discent,  he  had  not  a  writ  of  entry  ad 
communem  legem  till  the  death  of  the  alienor,  and  then  the  heir  fre- 
quently waa  barred  by  the  warranty  of  his  ancestor ;  wherefore  thia  writ 
was  provided,  called  a  writ  of  entry  in  casu  proviso.  2  Inst.  309* 
F-N.B.  205,M. 

(E)  QBrit  of  entrp  in  contimilt  ca0u. 

So,  by  the  st.  W.  2.  24-  Decnetero,  cum  in  unocasu  conc^dHttt breve 
in  consimili  ca^  simiti  remedio  indigeiUfiySiadpriusfiat  breve. 

And  upon  this  statute,  if  tenant  by  curtesy  aliens  in  fee>  in  tail,  or 
for  life,  or  tenant  fbrlife,  or  pur  atOer  vie,  aliens,  &c.  he  who  has  the 
estate  in  reversion,  in  fee,  in  tail,  or  for  life,  shall  have  a  writ  of  entry 
in  consimili  casu ;  though  he  had  no  remedy  by  the  st.  of  Glo^  7.  F.  N. 
B.  206.  F.     2  Inst  405. 

rF)  Cut  in  bitfl. 

For  cut  in  vUA,  vide  Baron  and  Feme^  (I  3.) 

(G)  €\ii  ante  Oidottiutnv 

So,  if  the  husband  aSeais  the  land  of  his  wife,  and  afteswaads  thev  aie 
divorced,  she  shall  h^ye  a  im  ante  divortium  airaiost  the  alienee.  Vide 
F.  N.  B.  204.  F. 

Sq,  since  the  st  32  H.  8.  28.  which  makes  the  alienation  by  Ae 
hjisband  void ;  for  the  entry  of  the  wife  is  preserved  only  after  die  death 
of  the  husband.     Per  Dy.  Mo.  58. 

(H)   CQCtt 


Writ  qfenttji  in  tiie  qmbUs^  or  in  nature  of  an  assise.  SS5 

(H)  saittt  6f  entr^  ift  ffie  tpxitiid,  bt  (n  natiireof  an 

a)Bi0fjBte. 


A  writ  otquibus  lies,  instead  of  An  assise,  by  taiant  in  fee^  or  hi 
heir,  if  he  or  his  ancestor  be  disseised  of  knds>  or  tenemeitts^  rent,  or 
office,  &c    F.  N.  B.  191*  C.    Vide  Assise. 


DUM  NON  FUIT  COMPOS  MENTIS. 

Vide  DUM  FUIT  INFRA  iBTATEM,  (B). 


fiURESS. 

Vide  JosTicBS,  (S  1.)  —  Pueadbk*  (2  W  I9.> 


DUCHY. 

Vide  Faanchisks,  (D  S.)  —  Patent,  (C  4.) 


EARL. 

Vide  Dignity,  (B  4.) 


«  *  «  « «      *fc 


ECCLESIASTICAL  PERSONS. 

(A)  Ct)e  Rfng.  p.  536. 

(B)  per0on0  regular. 

(B  1.)  The  pope.— Wfcat  authority  was  all<med  to  the 

peipe.  p.  596; 
(B»«.)  Am  i^bot,  prior,  monlcy  &c.  —  How  professed. 

p.  537. 
(B  3.)  The  diversity  of  the  orders,  p.  537. 
(B  4.)  The  head  of  a  coAvfehti  p.  dSf?. 
(B  S.)  The  convent  p.  dSfjf. 

(C)  ]^er0oiui  secular. 

(C  1.)  Archbishop,  p.  537. 

(C  2.).  Bishop.— How  chosen,  p.  538. 

(C  3.)  Dean  and  chapter,  p.  539. 

(04.)  Prebendary,  p.  540. 

(G  5.)  Archdeacon,  p.  541.  _ 

M  m  4  .  (C  6.  a.)  Parson 
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C  6.a.)  Parson* — Of  what  a  parsonage  consists,  p.  541* 

(C6,b.)  Dilapidations.]  p.  541. 
(C  7-)  Who  may  be  a  parson,  p.  541. 
(C  8.)  Who  not.  p.  542. 
(C  9.)  The  interest  of  the  parson,  p.  542. 
(C  10.)  Vicar.  —  The  original  of  vicarages.  p.543« 
(C  11.)  How  created,  p.  54S. 
(C  12.)  Or  re-united.  p.  543. 
(C  IS.)  Endowment,  p.  544. 
(C  14.  a.)  The  interest  of  the  vicar,  p.  546. 

'(C  14.  b.)  Curate.]  p,  546. 

[(C  14.  c,)  Lecturer.]  p.  546. 

"(C  14.  d.)  Residence,  &c.  of  clergy.]  p.  546. 
(C  15.)  What  persons  have  cure  of  souls,  p.  546. 
(C  1 6.)  Who  are  dignitaries,  p.  547. 

(D)  CObat  pribitegetf  belong  to  ecclejettatfttcal  pertfoniei- 

p.  547 

(A)  Cbe  Wng. 

The  king  is  persona  sacra ;  and  thereforehe  may  constitute  and  restnun 
ecclesiastical  jurisdiction.     Vide  Prerogative^  (1)  9*) — Prohibition. 

May  dispense  with  the  ecclesiastical  Taws.  Vide  Prerogative^  (D  1 1* 
17,  &c.) 

May  inflict  ecclesiastical  censures.  Vide  Prerogative,  (D  12.21,  22.) 

May  make  an  appropriation  without  the  bishop,  where  he  himself  is 
patron ;  and  with  the  consent  of  the  patron  only,  where,  a  subject  is 
patron. 

May  take  a  resignation  from  a  dean  of  his  deanry,  as  well  as  the 
bishop ;  for  he  is  supreme  ordinary. 

CB)  pet0onjB(  tegular. 

(B  1.)  The  pope.  — -  What  authority  was  allowed  ito  the  pope* 

All  ecclesiastical  persons  are  regular,  or  secular.     Co.  L.  93.  b. 

Regulars  are  those  who  have  vowed  obedience,  chastity,  and  poverty. 
Co.  L.  93.  b. 

The  head  of  these  orders  was  the  pope. 

By  the  ignorance  and  sufferance  of  superstitious  times,  the  pope 
antiently  had  the  reputation  of  supreme  head  of  the  English  church. 
Hob.  146,  7. 

From  him  all  the  power  of  ecclesiastical  persons  was  esteemed  to  be 
derived.     Hob.  14-7. 

He  created  and  consecrated  bishops. 

And  such  creation  by  the  pope  made  one  a  bishop  defacto^  and  capable 
to  take  the  king^s  conBrroation.     Pal.  Si-G. 

But  in  truth  all  the  authority  of  the  pope  was  by  usurpation,  and  void. 
Hob.  146.     Vide  Popery. 

And 
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'  And  therefore,  where  the  pope  by  fais  authority  made  a  provision  for 
benefices,  it  was  always  disallowed.    Vide  Provisory  . 

So,  the  pope  could  never  make  a  corporation.    Jon.  IS^. 

Nor^  had  jurisdiction  within  the  realm.    4  Inst.  321 . 

Yet  some  acts  of  the  pope  had  the  semblance  and  allowaiice  of  right, 
and  such  authority  was  given  to  the  archbishop  by  the  st.  25  H.  8.  21. 
Vide  Prerogative,  (D  20.) 

(B  2.)  An  abbot,  prior,  monk,  &c. — How  professed. 

All  regulars  were  entered  in  some  house  of  religion,  as  an  abbey, 
priory,  monastery,  &c.  and  there  professed. 

A  man  Was  entered  into  religion^  by  his  admittance  into  a  house' of 
rdigion.     Co.  L.  132.  a.  , 

But  he  was  not  professed  till  the  year  of  probation  expired,  when  he 
had  taken  the  habit  of  his  order,  and  vowed  perpetual  obedience,  chas- 
tity, and  poverty.     Co.  L.  132.  a. 

(B  3.)  The  diversity  of  the  orders. 

There  are  several  orders  of  houses  of  religion. 

There  were  four  orders  of  friars ;  as,  Friars  Minors,  Carmdites,  Au- 
gnstines,  and  Friars  Preachers.     Co.  L.  152.  a. 

And  the  friars  minors  comprehend  the  Franciscans,  Capuchins,  and 
Observants.     Co.  L.  132.  a.  136.  a. 

Vide  Monastery.  . 

(B  4.)  The  head  of  a  convent 

The  head  of  the  convent  was  the  abbot^  or  prior. 
Who  ought  to  be  chosen  by  the  convent.  '  2  Rol.  102. 

(B  5.)  The  convent. 

The  body  of  the  convent  consisted  of  monks,  canons,  friars,  or  nuns. 
Co.  L.  136.  a. 

(C)  per0on0  secular. 

(C  1.)  Archbishop. 

There  are  within  the  kingdom  only  the  two  archbishops,  of  the  pro- 
vinces of  Canterbury  and  York.     Co.  L.  94.  a. 

How  elected,  vide  post,  (C  2.) 

The  archbishop  of  Canterbury  has  the  style  of  metropolitan  and 
primate  of  all  England.     Co.  L.  94.  a. 

The  archbishop  of  York,  metropolitan  and  primate  of  England. 

York  has  within  his  province,  Durham,  Carlisle,  Chester,  and  Man : 
Canterbury  has  all  the  others.     4  Inst.  322. 

By  the  st.  25  H.  8. 20.  the  archbishops  upon  a  conge  d^eslire  are  elected, 
and  afterwards  confirmed  and  consecrated.     Vide  post,  (C  2.) 

Every  bishop  and.  archbishop  tefietper  baroniam  o{  the  king's  founda- 
tion I  and  therefore  is  a  peer  in  parliament.     4  Inst.  45.  362. 

The  jurisdiction  of  the  archbishop  is  ordinary,  ns  every  other  bishop's 
within  his  diocese.     8  Lev.  212.     Vide  post,  (C  2.) 

Op,  superintcndant  over  all  ecdesiastical  persons  within  his  province. 
3  Lev.  212. 

And 
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AmI  Aflnfim^  flU  eedmiMlicBl  aeti  widm  hk  p 
able^  and  not  Toid^  dioagfa  done  when  die  jmisdictioii  bdenged  to  i 
bishops  or  odKf  codesialrtical  penoa  imhin  Us  piofhioe;  a%  if  he 
grants  adminutiatiliiiiriicn  diereaienoC  btma  notmbHia.    Viie  Admuii- 

Off  mYm  iiirtiiiln  to  warn  ad^owaen  within  a  pecdiar  in  faia  piofinoe. 
R.  3  Lev.  212. 

So^  an  ardibiahop  has  a  provincial  power  over  all  bishqis  within  his 
pronnee;  and  may  hold  aeautwheK  hepleaset  within  hisptovince; 
and  in  penon  offidate  as  judn.    R.lSaLl34* 

And  may  dq>rive.    R.  1  Sal.  1S5.    CartL  485. 

Or,  convene  them  before  him  for  dismeanor  in  their  fimction. 
it.  Carth.  485. 

fC  2.)  Bishop.-^How  chosen. 

And  jurisdiction  of  aU  the  bishoprics  in  England  aris  of  die  lia^s 
foundation,  and  he  is  their  patron.    Co.  L  134.  a.     1  RoL  880. 

And  thOT  were  originally  donative  by  the  delivery  of  the  ring  and 
crosier.  (>>.  L.184.a.  1  RoL  882.  L  2f5— 50.  Dav.96.  2Rol.l02. 
ISO.    t^ide  Donative. 

But  king  John  granted  them  to  be  elective.  Co.L.134.a.  1  RoL  880. 
1.  25—50.    Dav.  93.    2  RoL  102,  3.     Cod.  Ju.  EccL  121. 

And  now  by  the  st.  25  H.  8. 20.  on  avoidance  of  an  arGhbisbfipxic,  or 
bishopric  within  anv  of  the  king's  dominions,  the  king  shall  grant  a 
an^i  HetUre^  containing  the  name  of  the  person  to  be  chosen,  and  the 
dean  and  ch^iter,  &c  mall  elect  thei  person  so  named,  and  no  oAer. 
And  if  th^  delay  election  above  twelve  davs  aftier  letters  missive  ddi- 
vered,  the  lung  may  by  letters  patent  nominate  whom  he  shall  think  fit 
to  such  dignity.    \^de  1  SaL  136.    2  RoL  101. 

And  after  such  election  certified  under  their  common  seal,  and  oadi 
and  fealty  to  the  kins^  his  majesty  shall  by  letters  patent  dsviiiy  such 
election,  if  of  an  archbishop,  to  some  other  metrmolitan  in  nis  domi- 
nions and  two  bishops,  or  to  four  Ushops;  if  of  a  bishop,  to  the  arch- 
bishop of  the  province,  or,  if  vacant,  to  some  other  metropolitan^  who 
shall  confirm  uie  election,  and  invest  and  consecrate  the  person  elected.  - 

By  the  st.  1  Ed.  6.  2.  archbishoprics  and  bishoprics  were  made  dona- 
tive: but  that  statute  is  now  repealed  by  die  st  1  M.  ss.  2.  c  2.  and 
1  El.  1.  and  die  st.  25  H.  8.  20.  revived.  Co.  L.  134.  a.  R.  12Co.7. 
^  And  therefore,  upon  the  d^ath  of  a  bishop,  the  dean  and  chapter  cer- 
tified the  king  of  it  in  chancery,  and  prayed  the  king's  licaice  to  elect ; 
upon  ndiick  a  congi  Sedire  gjoe»i  and  they  make  die  election,  and  certify 
it  to  the  person  elected  himself,  and  have  his  consent,  then  to  the  king 
in  chancery,  and  to  the  archbishop ;  and  the  king  by  his  letters  patent 
assents^  and  commands  die  archbishop  to  confirm  and  consecrate ;  who 
eiuuiiines  the  election,  and  the  ability  of  the  person,  and  afterwards  con- 
firms and  consecrates  him.    Jon.  160. 

And  there  is  the  same  proceeding  when  a  bishop  is  translated,  except 
the  consecration,  as  when  he  is  newly  elected.  R.Jon.  160.  1  Sal. 
136,  7.     2  Rol.  452. 

And  by  die  st.  8  El.  1.  and  39  £1*  8.  all  archbishops  and  bishops  of 
the  realm  are  declared  lawfully  such.    4  Inst  321, 2. 

A  bishop,  though  chosen,  and  though  he  has  the  temp<Nralties  de- 
livered 
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to  him*  ia  not  a  complete  biBfaop  (naless  U  be  vpnn  tf  tranftlrttiim) 

till  his  consecratioD.     1  Rol.  888-1.  10.    8  BoL  451< 

Nor,  can  be  do  a  judicial  act ;  as,  institution  to  a  churchy  &a  2  RoL 
461. 

Yet  be  may  do  ministerial  acts;  as,  a  oertifiGate  of  haataidjf^  eKconi- 
munication,  &c.    2  Rol.  451. 

But  a  bisbopric  in  Ireland  ia  now  donative*  t  Sa]«  ISd.  FaL  27. 
^^de  Ireland,  (E). 

And  the  bishop  shall  be  created  by  patent  only.  R.  2  Gro.  6fi8. 
2  Rol.  101. 130. 

The  jurisdiction  of  a  bishop  and  arcUbislu^^  aa  to  thepimishilient  of 
offences,  and  the  hearing  and  determining  of  causes,  is  derived  out  of  the 
crown*    Vide  Prero^tive,  ( D  9«} 

And  therefore,  a  bi&hop  may  make  a  layman  his;  ceilmwaiy»  rhMi 
cellor,  or  officiaL    R.  lorn  264'.    Gro.  CW.  258. 

Or,  may  ofBciate  as  jiM%;e  in  person.    1  Sal.  Id4« 

[The  judgment  of  the  bishop,  that  a  fandidafca  fi>K  a  kckiitesiuB  is» 
from  inquiry  made,  in  his  opinion^  an  unfit  person,  is  cenckisivei  16  East, 

117.] 

So^  though  the  st  37  H.  8. 17*  says^  any  layman  maiiried  or  vnnHr- 
ried  may,  beixiff  a  doctor  of  the  dvil  law^  be  a  commjflsary^  official,  rsgia* 
ter,  Stc ;  yet  if  he  be  not  a  doctor  of  the  civil  le^^  bs  may  bea.oommis- 
saiy,  &c« ;  for  the  statute  q)eaks  ia  the  affirmative  only*  R«  Grk  Ght* 
258.    R.  Cro.  El.  814. 

A  bishop  is  a  bishop  of  the  universal  chuvcli.    Vide  Ptd.  346* 

And  th^efore^  a  bishop  of  Irelaadi  or  Mao^  has  the  tille  of  bishop 
here.    Pal*  345. 

As  to  grant  and  seizjure  of  temporalties,  vide  Prerogative^  (I>  2$^ 
24,25.) 

^C  9.)  Dean  afnd  Chapter. 

Every  archbishop,  and  bishop,  has  a  dean  and  chapter,  t  Co.  75.  a. 
or  a  diapter  without  a  dean.    8  RoL  453. 

All  deans  and  chapters  are  either  antient  or  neW.    Co.  iL.  95.  a. 

In  the  ancient,  the  dean  was  chosen  by  tlie  chapter  upon  a  cof^e 
d^edire  ;  and  the  king  having  assented,  he  was  confirmed  by  the  bishop. 
Coulf*  9&  a.. 

Tkaarchbishops  of  Cantsrbuiy  bbdA  York^  Mii^thv  biibeps  of 
have-anfeisnC  difq>tink 

The  new  chapters  are^  where  die  king  baa  tnmdateA  a  prior;  and^ 
GOttvenl^fccu  into^adean  and  chapter  to  abisbop;  fl»tathebub6|yof 
Norwich,  &c.    Co.  L.  95.  a.    5  Co.  78^  44 

Qq  wheBtli0king^a|io»tkeere€tioBofanewbieiK^ric^«eetS'an€9w 
dean  and  chapter.    Co.^L.  95.  a. 

By  the  st  35  El.  3.  letters  patent  for  erection,  &c  of  a  dean  and 
chapter  are  good. 

And  the  dean  in  the  new  translations  and  erections  ia  donacive,  and 
by  the  king^s  letters  patent  is  instated.     Coi  L.  95.  a. 

[See  avery  elaborate  inves^ation  on  the  suMectof  tbediflhrent kmds 
of  deaasy  &c.  in  the  notes  to  &*  Lit  by  Mr.  Haigrave,  fb^  95»  etse^k'} 

The  dean  is  so.  called,  because  he  has  ten  prebends  or  canons  at  least, 
of  which,  the  chapter  consists.    Ibid. 

And  he  is  iha  head  of  the  chapter.    Ibid. 

And 
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And  though  the  dean  and  chapter  make  a  corporation^  yet  theT  dean, 
and  every  prebendary  of  the  chapter,  may  be  a  corporation  by  himself. 
10  Co.  31.  b. 

So,  the  dean  may  have  belonging  to  his  deanery,  a  chwxh,  prebend, 
t  or  other  possesaicHis.    Dy.  273.  a. 

'  If  a  deanery  be  donative,  and  the  king  by  letters  patent  grants  the 

C  deanery,  without  limiting  any  estate ;  yet  he  has  all  the  estate  in  him, 

viz.  to  the  dean  and  his  successors.     R.  Dav.  46.  a. 

So,  if  the  king  limits  the  grant  to  him  for  life,  or  at  will ;  yet  he  shall 
have  the  fee.    Dav.  4f6,  a. 

The  dean  of  a  cathedral  or  collegiate  church  is  perpetual,  viz.  for  his 
life. 

And  he  may  be  a  lay  as  well  as  a  spiritual  man.  Dy.  273.  a.  in  marg. 
Semb.  cont.  2  Rol.  341.  L  10. 

And  his  dignity  is  not  an  ecclesiastical  benefice :  for  he  has  not  insti- 
tution, except  where  it  is  presentative.     Lind.  125. 
f  Yet  it  is  a  spiritual  promotion.    2  Rol.  341. 1.  10. 

A  sub-d6an  is,  eitha:  prohac  vice^  substituted  by  the  dean ;  or  perpe- 
tual, chosen  by  the  dean  and  chapter.     Lind.  327* 

'  But  a  rural  dean  is  employed  by  the  bishop  and  archdeacon^  and  is 
temporary.     Lind.  14.  79*  327* 

The  office  of  the  dean  and  chapter  is,  to  advise  and  assist  the  bishop 
in  matters  of  religion,  to  consent  to  his  grants,  leases,  &c.  and  to  elect 
ihebbhop  upon  a  vacancy.    3  Co.  75. 

The  dean  and  chapter  are  a  corporation. 

And  have  capacity  to  take  and  alien,  &c.  as  another  corporation. 
'    Soj  they  may  subsist  vidthout  any  lands  or  possessions;     3  Co.  75.  b. 

2  And.  167. 
A  dean  has  not  a  freehold  till  his  instalment.    2  Rol.  451 . 
A  dean  may  surrender  his  deanery  to  the  king,  by  which  it  shall  be 

dissolved.    Dy.  273.  Vide  3  Co.  75.  b. 

[A  dean  and  chapter  is  a  spiritual,  and  not  a  lay  body.  .  Lessees  of 
Dean  and  Chapter  of  Christ-church,  Oxon*s  Case,  H.  1725,  Bunb.  209.] 

Vide  Chancery,  (3  C). 

(C4.)  Prebendary. 

A  prebend  i&ju$  spirUuale  perctpiendi  prooentus  in  ecdesid^  competent 
tes percipienti  ex  divino  officio  cui  insistiU    Lind.  144.  verb.  Prebendas. 

A  canon  is  he,  qui  est  elecius  injrairemf  and  has  •  a  stall  m  chorOj  ei 
locum  in  capitulo.    Lind.  144.     Dy.  294.  b. 

A  prebend  is  derived  out  of  a  canonry,  ui^filia  ex  moire ;  sed  sine  red- 
ditu  non  potest  constitute    Lind.  144. 

But  if  a  plrebendary  idiens  his  whole  possession,  he  continues  preben- 
dar}  ;  for  he  has  his  stall  in  the  choir,  and  his  voice.in  the  chapter. 

3  Co.  75.  b. 
If  he  demises  his  prebend,  the  prebendary  shall  do  the  things  proper 

to  his  function,  and  not  the  lessee. 

He  shall  make  a.  commissary^  which  belongs  to  him  by  prescriptioo, 
and  the  lessee  cannot,  make  one.     Ray.  88. 

[The  admission  of  a.  canon  into  plenum  jus  has  relation  back  sa  as 
to  perfect  his  tide  from  the  first.     1  M.  &  S.  205.] 

[There  is  no  lapse  to  the  bishop  in  the.  case  of  a  canonry ;  it  is  not  a 
mere  spiritual  advantage.     And  semble,'  that  ihe  has  no  right, .  under 

his 
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his  visitatorial  power,  to  appointed  tempore^  in  default  of  appointment 
by  the  dean  and  chapter.     1  T.  R*  650.] 

(C  5.)  Archdeacon, 

An  (urcbdeacon  derives  his  authority  from  the  bishop,  and  ought 
to  visit  as  subordinate  to  him.  Hob.  16.  Cod.  Ju.  Eccl.  1009. 
2  Rol.  448. 

By  the  canon  4to.  cone.  Toledo.  35  anno  6S0.  temp.  Honor.  I.  it 
ivas  first  allowed,  that  a  bishop  languore  aid  occupationibus  implicatus 
presbiieros  vel  diacanos  mittat^  qui  reddiL  basilicar.  reparation,  ei  mi- 
nistrantium  viiam  inquirant ;  upon  which  the  bishop  divided  the  diocese 
into  archdeaconries,  and  gave  them  commission  to  visit.  Degs,  part  2, 
c.  15.     Cod.  Ju.  Eccl.  1006. 

In  the  time  of  the  Saxons,  they  had  jurisdiction  allowed  in  England. 
Riffhts  of  Convocation,  292. 

In  the  time  of  William  the  Conqueror  it  was  ordained,  quod  episcqpus 
vel  archidiafonus  (who  before  sat  with  the  sheriff),  pldcita  in  hundredo 
amplius  non  teneat^  but  right  shall  be  done  by  himself  according  to  the 
canons,  &c.    2  Rol.  216. 1. 15.    Jan.  Angl.  66. 

And  therefore,  he  is  now  as  oadus  episcopi.     4  Inst  SS9. 

And  tnay  hold  a  court  within  his  archdeaconry,  where,  by  prescrip- 
tion, or  composition,  he  has  jurisdiction  in  ecclesiastical  causes. 
4  Inst  339.     Vide  Courts,  (N  9.) 

By  the  st.  24  H.  8.  12.  an  ^peal  lies  from  him  to  the  bishop ;  or,  if 
he  be  the  archdeacon  of  an  archbishop,  to  the  arches.  Vide  Prerogative, 
(D  IS.)     • 

(C  6.  a.)  Parson. — Of  what  a  parsonage  consists. 

A  parson  is  he  qui  personam  gerit ;  viz.  the  rector  of  a  parochial  church* 
Co.  L.  300.  a.     Vide  Parson. 

A  rectory  or.  parsonage  consists  of  glebe,  tithes,  and  oblations,  es- 
tablished for  the  maintenance  of  a  parson,  or  a  rector  to  have  cure  of 
souls  within  the  same  parish. 

And  there  need  not  be  more  glebe  than  the  soil  of  the  church,  or 
church-vard. 

But  were  ought  to  be  some  land ;  for  if  tithes  only  be  proved,  it  is 
not  a  rectory.     1  Sid.  91.     3  Sal.  377. 

[(C  6.  b.)  Dilapidations.] 

[See    as  to  the  liability  to  make  good  dilapidations  in  the  case  of 
resimation.    2T.R.630.] 
.  £Thus  of  a  prebendary.    Ibid.] 

(C  7.)  Who  may  be  a  parson. 

Every  man,  presented,  instituted,  and  inducted,  shall  be  parson  to 
a  church;  though  he  be  an  alien:  for  he  may  take  a  spiritual  posses- 
sion, not  a  temporal  one.     2  Rol.  348. 1.  20.     Vide  ILsglise,  (M). 

So,  an  abbot,  &c.  Uiough  dead  in  law.     2  Rol.  348. 1. 10. 

So,  one  mere  laicus ;  for  he  is  parson  till  deprivation.  2  Rol.  348. 1. 30. 
VideEsgUse.  (M). 

Or,  wholly  illiterate.     2  Rol.  348.  1.  32. 

■ 

(C  8.;  Who 
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(C  8.)  Who  not 

By  the  8t«  IS  £!•  12.  none  shall  be  admitted  to  any  benefice  with  aire, 
unless  he  be  of  the  age  of  25  years  at  least,  and  a  deacon.   ^ 

[Amended  by  28  G.  2.  c  28.  and  44  6.  S.  c.  43.] 

And  none  shall  be  a  minister,  or  admitted  to  preach  and  admiaisteT 
the  sacraments  under  the  age  of  24  years* 

So»  by  the  same  statute^  none  shall  be  admitted  to  preach  or  ad- 
minister  die  sacraments,  unless  he  bring  to  the  bishop  a  testimonial  of  his 
honest  life  and  professing  the  doctrine  of  the  S9  articles;  and  be  able  to 

E've  an  account  of  his  faith  in  Latin,  according  to  the  said  articles,  or 
ive  a  special  gift  to  be  a  preacher. 

Nor,  shall  he  be  admitted  to  die  order  of  deacon,  unless^^be  first  sub- 
scribe the  said  articles. 

Nor,  to  a  benefice  with  cur^  unless  he  shall  first  have  sabacribed  the 
said  articles  in  presence  of  the  ordinary,  and  publicly  read  the  same 
in  the  church  of  that  benefice,  with  declaration  of  his  unfeigned  assent 
to  the  same. 

So,  by  the  St  IS  &  14  Car.  2.  4.  none  shall  be  admitted  to  a  par- 
sonagej  vicarage,  benefice^  &c.  before  be  be  ordained  prieat^  accord- 
ing to  the  foriQ  thereby  established,  unless  he  was  before  in  episcopal 
oraers. 

So,  by  the  same  statute,  he  ouobt  to  declare  }^\s  unfeigned  aiwrnt  and 
consent  to  aU  things  contained  m  the  book  of  common  prayer  in  two 
months  after  actual  possession,  or  else  shall  be  ipso  facto  dqirived :  and 
the  patron  may  present,  &c.  as  if  dead.    Vide  Parson,  (C). 

So,  a  woman  cannot  be  a  parson;  for  the  presentation,  insdtutioo, 
and  inducdon  of  her  is  null  and  void.    2  Bol.  348. 1.  S3.     Hob.  149. 

(C  90  ^^^  interest  of  the  parson. 

The  parson  is  seized  in  light  of  his  church,  and  the  freehold  of  the 
church,  church-yard,  and  glebe  belong  to  him.  Co.  L.  500.  b.  Vide 
post,  (C  14.)— Esflrlise,  (G  1.) 

And  therefore^  he  may  sue  and  be  sued  for  the  right  of  his  chnrdi. 
Co.  L.  300.  b. 

So^  for  the  benefit  of  his  church  or  successor,  he  shall  be  reputed  to 
have  the  inheritance  quodam  modo;  and  therefore,  he  may  have  waste, 
and  declare  ad  exhareditatianem  ecclesia.     Co.  L.  341.  a. 

If  his  lessee  aliens,  &c.  he  may  have  a  writ  of  entry  ad  communem 
lesem  after  his  death,  or  in  consimili  casu  during  the  life  of  the  lessee; 
which  writs  lie  only  for  him,  who  has  an  inheritance  or  reversion  Sot  life. 
Co.L.341.  b.     F.N.B.206.  F*    207. 0.   49.  D. 

So,  he  shall  have  an  adterminum  qtdprcsteriU,  and  a  quod permUtai 
in  the  debet.    Co.  L.  541.  b. 

A  writ  of  mestUf  or  a  contra  Jbmiam  Jeoffamenti.    Co.  L.  341.  b. 

So,  he  shall  have  a  cessavit*    F.  N.  B.  49.  C. 

And  upon  a  grant  to  him  and  his  successors,  he  shall  have  a  quid 
juris  clamat,  a  per  qua  servitia^  or  a  quern  redditum  reddit.  F.  N.  E 
49.  H. 

So,  if  he  be  disseised,  or  aliens  in  fee,  &C  his  successor  may  haves 

juris  utruM.    F.  N.  B.  48.  R. 

Or, 
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Otp  if  Another  reooven  against  him  by  4e&ull»  or  by  verdict^  when  he 
did  not  pray  in  aid  of  the  patron  and  ordhuury.    F.  N.  B.  48.  R. 

Or,  intrudes  into  the  rectory  after  the  death  of  his  predecessor. 
F.  N.  B.  49.  A, 

So^  a  parson  may  receive  homage*    Co*  L.  Sil.  b. 

If  a  parson  be  disseisedy  he  himself  shall  have  an  assise^  or  a  writ 
of  entry  in  the  per>  cui,  or  postj  or  in  the  quHms.    F.  N.  B.  49.  B. 

But,  properly,  the  fee-simple  is  not  in  the  pansixi :  but  in  abeyance. 
Lit.  s.  646. 

And  therefore  he  cannot  hitye  a  writ  of  right.    lit.  s.  645. 

Nor,  awrit  in  the  natureof  a  writ  of  ri^ht,  as  a  writ  of  ri^ht  upon  a 
disclaimer,  of  customs  and  services,  ne  ityusie  vexeSf  ratunumlibus  dhi" 
sis  J  quojurCi  &c.     Co.  L.  841.  b. 

(C  10.)  Vicar,  —  The  original  of  vicarages. 

When  a  church  was  appropriated,  it  was  usual  to  endow  a  perpetual 
vicar  with  p^cel  of  the  rectory,  to  have  tfie  cure  of  souls* 

[A  vicar  {(juia  vicem  aUerius  gerit)  was  a 'name  not  known  until  the 
reign  of  king  Henry  III.,  before  which4he  rector  provided  a  curate^  and 
maintained  him  by  an  arbitary  stipend.  Seld.  c.  12.  s.  1.  AyL  Par. 
Jur.  Can.  Ang.  510.     1  H.  Bl.  423.] 

[But  in  that  reign  the  avarice  of  the  monks  and  rectors  had  proceeded 
to  such  lengths,  that  the  legislature  found  it  necessary  to  interfere,  and 
it  was  enacted,  that  curates,  who  from  being  vice  agents  were  then 
called  vicars,  should  have  some  determinate  support  assigned  to  them, 
at  the  discretion  of  the  ordinary,  for  the  perpetual  maintenance  of  the 
cure,  and  should  be  canonically  instituted  and  inducted.  15  R.  2.  c.  6 
4  H.4.  c.  13.  Cro.  Jac  515.  Seld.  c.  12.  s.  1.  Ayl.  Par.  Jur.  Can. 
Ang.  518.     Mirehonse  on  Tithes,  1 0.] 

And  by  the  st.  15  R.  2. 6.  and  4  H.  4.  12.  the  appropriation  shall  be 
void,  if  a  perpetual  vicar  be  not  instituted  and  inducted  into  the  same 
church  and  convenably  endowed. 

Before  those  statutes,  the  endowment  of  a  vicarage  upon  an  appro- 
priation was  not  necessary.    «2  Rol.  99. 

And  those  statutes  extend  only  to  future  time.'  2  Rol.  99.  127.  R. 
Pal.  222. 

(Cll.)  How  created. 

The  parson,  patron,  and  ordinary  may  create  a  vicarage  without  the 
king's  assent    2  Rol.  884. 1.  17. 

So,  in  time  of  avoidance,  the  patron,  and  ordinary.  2  Rol.  884. 
1.27. 

So,  the  parson  appropriate,  and  the  ordinary.  2  Rol.  884. 1.  20.  SS. 
.  Though  the  appropriation  be  to  those  who  have  not  curam  anitrutrum; 
as,  ^  a  dean  and  chapter,  nunnery.     Plo.  Com.  497.    2  Rol.  884. 

t95. 

Bottbe  ordinaiy  without  the  patron,  cannot  create  a  vicarage.  2  Rol. 
384. 1.  IS. 

(C  12.)  Or  reunited. 

So,  the  vicarnge  may  be  reunited  to  the  parsonage;  if  it  be  impover-- 
ishe^.     9  Rol,  987. 1.50, 
Or,  if  th^  parsonage  be  impoverished.    2  Rol.  888. 1.  10. 

And 
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'  And  may  be  reunited  by  the  panon  appropriate^  and  oidinaiyy  in 
time  of  vacation  of  the  vicarage.    S  Rol.  357.  L  25.    Fd.  2M. 

By  parson,  ordinary,  and  vicar,  when  the  vicamge  is  full.    Ley.  14. 

So,  by  the  pope  as  supreme  ordinary ;  the  parson  and  vicar,  where:, 
by  subsequent  usage,  the  intent  appears.     R.  2  Rol.  99. 127. 

If  the  parson  appropriate  presents  the  vicar  to  the  parsonage,  with 
the  consent  of  Uie  ordinary,  tUs  reunites  them.    2  Rol.  338. 1.  5. 

Or,  presents  to  the  vicarage  by  the  name  of  pareonii^.  2  Rci.  338. 
1.  17. 

So,  if  the  parsonage  be  recovered  by  a  title  paramount  the  endowment 
of  the  vicarage,  they  are  reunited.     2  Rol.  838.  1.  30. 

And  by  union,  the  endowment  of  the  vicarage  returns  to  the  parsonage. 
2  Rol.  338. 1.  8.  •      •  * 

But  a  vicarage  shall  not  be  reunited  by  the  ordinary^  except  for  im- 
poverishment.    2  Rol.  338.  1«  12. 

And,  a  presentation  of  the  vicar  to  the  parsonage,  by  the  lessee  of 
the  parson,  does  not  bind  h^  lessor.     2  Rol.  331. 1.  6. 

Or,  a  presentation  by  any  other  than  the  parson.    2  Rol.  338. 1.  29, 

Or,  by  the  king.    Dub.  2  Rol.  338. 1.  25. 

So,  after  the  sU  4  H.  4.  12.  a  vicarage  shall  not  be  dissolved.  2  Oro. 
517. 

Nor,  after  the  st.  31  H.  8. 13.  when  the  parsonage  is  come  to  a  tern- 
pcnralhand.     2  01^.518. 

(C  IS.)  Endowriient. 

By  the  st.  15  R.  2.  6.  and  4  H.  4.  12.  the  ordinary  shall  endow  the 
vicarage  according  to  the  valuje  of  the  churdi.     Vide  ante,  (C  10, 8cc«) 

[Besides  this  mode  there  were  two  otbens  by  which  it  indght  be  en- 
dowed ;  first  with  lands  by  way  of  agreement ;  secondly,  with  a  parcel  of 
tb6  parsonage,  generally  the  small,  and  sometimes  particular  parts  of  the 
great  tithes .     Grom.  1 090.     Mirehouse  on  Tithes,  11.] 

So,  if  the  vicarage  be  impoverished,  the  ordinary  may  enlarge  the 
maintenance.     2  Rol.  337. 1. 30.  338.  1.  1. 

And  there  shall  be  a  suit  for  it  in  the  ecclesiastical  court.  2  Rol. 
337. 1.  35. 

•  And  the  vicar  may  libel  there  for  increase  of  maintenance  against 
the  parson  impropriate  and  his  lessee,  by  the  st.  32  H.  8.  R.  2  Rol. 
387.  1.  30. 

So,  an  endowment  may  be  enlarged  by  the  bishop,  upon  notice  to  all, 
who  are  interested,  though  a  power  to  enlarge  be  not  reserved  upon  the 
original  endowment.     I-lard.  329. 

So,  if  there  be  no  endowment  of  a  vicarage,  equity,  upon  an  informa- 
tion by  the  attorney-general,  will  compel  the  impropriator  of  the  small 
tithes  to  make  an  allowance.     R.  1  Ver  247. 

Otherwise,  if  there  be  an  endowment,  though  small.     1  Ver.  247* 

The  endowment  shall  be  construed  by  usage ;  and  therefore,  if  a  vicar 
be  endowed  demmdis  de  cimis^  and  he  has  used  to  have  tithes  of  wood  of 
the  yearly  value  of  6s.  Sd. ;  though  wood  in  its  nature  is  a  great  tithe, 
yet  in  respect  of  the  small  value,  and  the  usage,  the  vicar  shall  have  the 
tithes  of  the  wood.     R.  2  Rol.  335. 1. 45. 

[The  vicarage  being  derived  out  of  the  parsonam  no  tithes  can  dentre 
belong  to  the  vicar,  except  that  portion  which  is  described  in  his  endow- 
ment^ or  what  his  predecessors  nave  immemorially  enjoyed.] 

[The 


Persons  secular.  5i6 

{The  rector  mprimdfade  entitled  to  all  the  tithes  of  the  parish,  small 
as  well  as  great;  and  the  vicar^  in  (Mrder  to  take  any'part  of  them  from 
him^  must  either  produce  an  endowment  or  give  such  evidence  of  usage 
as  presupposes  an  endowment    2  Bulst  27*   2  Ves.  511.   Grom  .847.^ 

[Since  courts  will  not  presume  any  thing  ex  parte  the  vicar  against  the 
rector.    Yelv.«6.    SAtk.  497.] 

,  [When  however  the  vicar  produces  an  endowment,  tlien  the  situation 
of  the  oarties  is  reversed ;  ihe  primdfdeie  title  is  in  favour  of  the  vicar; 
and  it  the  rector  claims  any  of  the  articles  compr^ended  within  the 
terms  of  it,  the  anusprobandi  is  thrown  upon  him.  In  such  case  it  is 
incumbent  on  the  rector  to  give  such  clear  and  cogent  evidence  of  an 
usage  in  the  parish  in  his  favour  with  respect  to  the  articles  he  insists  on, 
as  shall  narrow  the  terms  of  the  endowment,  and  induce  a  presumption 
that  the  parties  interested  had  come  to  some  new  agreement,  or  that  some 
different  arrangement  had  been  made  with  respect  to  the  distribution  of 
the  tithes^  jbetween  the  date  of  the  endowment  and  the  disabling  statutes 
of  queen  Elizabeth.     Grom.  1527.] 

[An  endowment  therefore  is  not  alwavs  conclusive  evidence  of  the 
vicar's  right  against  the  parson,  but  may  be  narrowed  or  varied  bv  sub- 
sequent usage;  and  if  such  usage  occurs^  the  eilect  of  it^  where  it  is  suffi- 
cient to  outweigh  the  endowment,  is  properly  triable  at  law.  Grom.  1258. 
7  B.  P.  C.  100.     4  Wood's  Dec.  268.] 

[Possession  is  a'species  of  evidence  to  prove  an  endowment,  where  aii 
express  endowment  cannot  be  produced,  or  to  furnish  ground  for  pre- 
suming an  augmentation^  where  there  is  no  express  endowment.  Grom. 
1244.]  •   ' 

[Which  may  be  also  presumed  from  the  long  and  continued  possession 
of  first-fruits  and  tenths.     12  Rep.  4.     Grom.  716.] 

[And  where  there  has  been  no  enjojrment  conformably  to  the  terms  of 
the  endowment^  usage  may  be  resorted  to,  to  shew  that  a  money  payment 
has  existed  in  lieu  of  what  the  endowment  mentions.  Cro.  Jac.  252. 
12  Rep.  4.    Bunb.  262.     Grom.  675.] 

[And  in  general  where  a  vicar  proves  an  endowment  of  all  the  small 
tithes,  the  rector  claiming  any  portion  of  them  must  shew  some  grant  or 
agreement  before  the  disabling  statutes,  without  which  no  usage  or  en- 
joyment on  the  part  of  the  rector  will  bar  the  vicar's  claim  to  any  of  the 
tiUies  within  his  endowment.  Grom.  938.  *  8  Wood's  Dec.  146* 
Grom.  926.     3  Wood's  Dec.  207.     Mirehouse  on  Tithes,  1 1.15.] 

SOf  if  he  be  endowed  de  decimts  garbarumj  and  by  usage  he  has 
always  had  the  tithe  of  hay,  as  well  as  of  com.  R.  2  Rol.  335.  1.  SO. ; 
for  an  augmentaUon  of  the  endowment  shall  be  intended.  Hard.  328. 
Pal.  222.     2  Rol.  161. 

So,  it  shall  be  construed  liberally :  as,  if  a  vicar  be  endowed  of  all 
tithes,  except  com ;  he  shall  have  hops,  rape-seed,  &c.  though  they  be 
thinffs  newly  sown  in  England.     R.  2  Rol.  354. 1.  40. 

Ifhe  be  endowed  of  small  tithes,  and  arable  land  is  afterwards  con- 
verted into  pasture^  he  shall  have  the  small  tithes  of  it.  2  Rol.  335* 
1.23. 

If  endowed  of  all  the  tithes  of  a  manor,  he  shall  have  the  tithes  of  the 
freeholds,  as  well  as  of  the  copyholds;  for  they  all  make  the  manor. 
R.  2  ^1.  335. 1. 27.     Cro.  El.  463.     Ow.  58. 

Yet  a  vicar  shall  not  have  tithes  of  the  glebe^  thmj^  severed  after  the 
endowment.     R«  2  Rol.  335.  1.  10. 

Vol.111.       "  Nn  So, 
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SOf  if  there  be  no  endowment)  the  near  ceimot  dabrt  any  thing. 
E.  Pal.  426.     Vide  supra. 

[Even  where  there  does  not  appear  to  be  any  endowment  (which  a 
vicarage  may  be  without,  Pahn.  426))  the  small  tithes  having  been 
constantly  received  by  the  vicar,  there  is  reasonable  ground  of  presmnp- 
tidn  that  he  is  entitled  to  all  modem  species  of  small  tithes.     Grom. 

1247.] 

[But  where  the  rector  has  actually  time  out  of  mind  received  some  of 

the  small  tithes,  thereby  proving  that  the  vicar  could  not  have  been  en- 
dowed of  aU  of  them,  the  common  law  right  being  in  fkvour  of  the  rector, 
the  vicar  cannot,  against  that  common  law  right,  claim  a  species  of  small 
tithe  which  he  has  never  enjoyed.     Mirehouse  on  Tithes,  15.] 

(C  14.  a.)  The  interest  of  the  vicar. 

By  the  common  law  the  vicar  had  not  the  freehold  of  the  diurch  or 
church  yard,  nor  could  have  b.  Juris  ufrum  for  his  glebe,  nor  be  named 
tenant  to  the  praecipe  for  his  glebe,  without  his  parson.  2  Rol.  356.  F. 
Vide  EsgUse,  (G  1.) 

[The  rector  may  convey  the  glebe  to  the  vicar.  Grom.  4S5.  Cro. 
Car.  169.     Gibs.  Cod.  661.] 

But  now,  by  the  st  14  Ed.  3. 17*  a  vicar,  &c.  shall  have  9^  juris  tchrum 
for  lands,  &c.  of  the  vicarage^  and  recover  in  other  writs,  as  a  parson 
may. 

And  therefore,  he  shall  have  an  assise.     3  Sal.  377« 

So,  a  vicar  shall  have  aid  of  the  parson,  patron,  and  ordinary. 
2  Rol.  336.  L  48. 

So,  a  vicar  shall  have  the  trees  in  the  church  yard ;  for  he  stands 
liable  to  the  repairs  of  the  church.     Semb.  2  Rol.  337*  1.  15. 

[(C  14*  b.)  Curate.] 

[If  a  rector  give  A«  B.  a  title  to  the  bishop,  and  thereby  appoint  him 
curate  of  his  church,  promising  to  allow  him  a  salary,  and  to  continue 
him  in  the  office  of  curate,  till  otherwise  provided  with  some  ecclesias- 
tical preferment,  unless  lawfully  removed  for  any  fault,  he  cannot  after- 
wards remove  him  without  cause.     Cowp.  4S7.J 

{;A.  curacy  is  augmented  by  the  mere  order  fcnr  augmentation  made  by 
the  governors  of  queen  Anne's  bounty  in  the  form  prescribed.  1 1  Blast, 
478.J      • 

[(C 14.  c.)  Lecturer.] 

[As  to  the  creation  of  a  lectureship,  see  1  T.  R.  331.  4  T.  R.  125. 
«  East,  462.] 

[And  whether  a  preferment  within  a  curate's  title.    Cowp.  437.] 

[(C  14.  d.)  Residence,  &C  of  clergy.]] 
[See  the  late  act  of  57  Geo.  3.  c.  99.] 

(C  15.)  What  persons  have  cure  of  souls. 

The  parson  of  a  parish*church  has  curamanimarum. 

And  the  perpetual  vicar,  who  is  presentative.    2  Cro.  517. 

So,  a  parson  appropriate,  till  a  vicar  be  establidied.    2  Rol.  841. 

1.  50. 

So, 
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S09  the  parsoti,  ii^bere  tfae  vicar  is  instituted  only  in  aid  of  the 
parson. 

So,,  a  donative  of  the  king  miiy  have  the  cure*  3  RdL  94 1 . 1.  ult. 
Tide  Donative. 

So,  the  parson  and  vicar  may  both  have  the  core;  the  parson  habU 
iualiier,  the  vicar  actualUer.    2  Cro.  518. 

But  if  a  perpetual  vicaif  be  presentedi  the  parson  ceases  to  have  the 
cure.    2  jEloL  341. 1.  47* 

So^  a  dean^  or  archdeacon  has  not  the  cuire. 

So^  a  prebendary  has  not  the  cure.    S  RoL  341.  1.  45.   Cro.  El.  79. 

(C  16.)  Who  are  dignitaries. 

Every  promotion  in  the  church,  having  jurisdiction  annexed,  is  % 
dignity :  as,  a  deaniy.    Cro.  EI.  663. 

An  archdeaconry •    Semb.  cont  Cro.  El.  663. 
But  a  parson  is  not  a  dignitary.    Cro.  El.  663. 
Sfqr,  a  provost.     Cro.  El.  663. 
Nor,  a  chaplain,  or  prebendary.    Cro.  El.  663. 

(D)  COfiat  prtbilegejet  belong  to  zztlzmx^tttit^l  perjefoniet. 

By  the  st.  M.  Ch.  d  H.  8.  1.  Ecdesia  sit  libera,  et  habeat  omnia 
jura  sua  et  liberiaiis  illasas. 

So,  br  the  st.  50  Ed.  3.  I. 

And  this  extends  to  all  ecclesiastical  persons.    2  Inst»  3. 

And  dierefore,  no  ecclesiastical  person  shall  be  chosen  to  a  temporal 
office:  As^  sheriff^    Videinfia. 

Nor,  shall  be  expenditor  for  lands,  which  he  has  within  a  level,  tor 
sewers.    Per  two  J.  1  Mod.  SSS.     I  Lev.  803. 

Nor,  shall  be  constable,  reeve,  beadle,  &c. 

Nor,  shall  be  bound  to  serve  in  war  in  person;  for  miliums  Deo  fie 
impUdt  se  negotiis  secularibus.    2  Inst.  4. 

And  therefore,  if  he  holds  lands  by  chivalry,  &c  he  ouffht  to  find 
a  sufBcient  deputy,  or  pay  escuage;  and  need  not  serve  m  person* 
Co.  L.  99.  a. 

So,  if  he  has  lands,  by  reason  of  which  he  ought  to  be  a  reeve, 
beadle,  &c«  when  chosen,  if  he  was  a  layman;  he  shall  not  be  chosen, 
being  infra  sacros  ordines :  or,  if  he  be,  he  shall  have  a  writ  for  his  dis- 
charge, and  upon  that  an  alias,  pluries,  and  attachment,  F.  N.  B.  175.  B. 
R^.  187.  b.    2  Inst  3. 

So,  by  the  St.  Marl.  52  H.  8.  10.  all  ecclesiastical  persons  are  dis* 
charged  of  suit  at  the  leet,  or  torn.    2  Inst  4.  121. 

So,  by  the  common  law,  eundo,  morando,  out  redeundo  from  divine 
service,  a  priest  cannot  be  arrested.    12  Co.  100.    2  Bui.  72. 

And  by.the  st  60  Ed*  3.  5.  and  1  R.  2.  15.  he  that  so  arrests  shall 
suffia*  imprisonment,  ransom,  and  make  gree  to  the  party :  provided  he 
do  not  hold  himself  there  by  collusion. 

So,  an  action  lies  upon  these  statutes,  if  a  derk  be  arrested,  when 
attending  upon  divine  service.    Vide  12  Co.  100. 

Though  it  be  through  ignorance,  and  he  is  afterwards  discfaarffed. 

So,  one  may  be  sued  for  it  in  tiie  ecclesiastical  court,  and  shdl  pay 
costs.    Vide  2  BuL  72. 

But  the  arrest  is  good ;  and  a  rescuer  is  not  excused. 

Nn2  .So, 
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I^A  be  may  be  arrested  at  the  suit  of  the  king ;  bs,  upon  a  warnmi  of 
a  justice  of  peace* 
.  Qfj^  if  he  fibsconds,  and  cannot  otherwise  be  tak^i. 

So^  a  capias  does  not  lie  against  an  ecclesiastical  person^  who  has  a 
benefice:  and  for  his  security,  upon  a  statute  staple^  merchant,  or  re- 
cognizance^ there  shall  be  awarded  a  capias  si  laicus.  2  Inst.  4. 
.  So,  in  any  other  action  where  a  capias  lies,  if  the  sheriff  returns, 
clericus  benefidatus^  nuUum  habens  laicum  feodum,  there  shall  be  a  writ 
to  the  bishop,  commanding  that  he  compel  him  to  appear.  2  Inst  4. 
2  Rol.  220. 1.  45.  . 

And  if  the  bishop  does  not  cause  him  to  appear,  a  distringas  goes 
against  the  bishop.     Reg.  26.  b. 

So,  if  upon  a  jffm^^icfa5  the  sheriff  returns  clericus  ben^lciaius,  &c. 
there  shall  be  a  fieri  facias  to  the  bishop  to  levy  de  bonis  ecclesiasficis- 
Reff.  22.  26.  b.  . 

And  upon  such  a  writ  to  the  bishop,  he  by  his  mandate  shall  sequest^ 
his  benefice  till  he  appears,  or  the  money  be  levied.     1  Sal.  320. 

[On  sheriff's  return,  that  defendant  is  clericus  benefidaius  nullum  ha- 
bens laicum  feodum,  feri  facias  de  bonis  ecclesiasticis  issued  to  the  bishop, 
on  a£Sdavit  of  the  debt's  bemg  levied,  rule  to  the  bishop  to  return  the 
writ     E.  4  G.     Str.  87.] 

.   [On  affidavit  of  debt's  being  levied,  the  bishop  being  dead,  rule  to 
his  executor  to  retam  fieri  facias  de  bonis  ecclesiasticis*    Ibid.] 

[Though  a  levari  facias  de  bonis  ecclesiasticis  be  a  continuing  ezecu* 
tion,  and  a  levy  may  be  made  under  it  firom  time  to  time  after  it  is  re- 
turnable, till  the  sum  indorsed  be  satbfied ;  yet  if  it  be  actually  returned, 
the  authority  of  the  bishop  is  at  an  end.  C.  P.*  M.  56  Geo.  3. 
2  H.  BL  6S2.] 

[Therefore  where  such  a  writ  remained  in  the  hands  of  the  bishop 
long  after  it  Was  returnable,  who  sequestered  the  profits  of  a  vicarage^ 
accruing  as  well  before  as  after  the  return  day,  and  bein^  ruled  to  re- 
turn the  writ,  returned  only  the  amount  of  the  sum  levied  up  to  the 
return-day,  the  court  would  not  order  the  writ  and  return  to  be  taken 
off  the  file,  but  would  only  permit  the  return  to  be  amended  by  insert- 
ing the  sum  levied,  up  to  the  time  when  the  writ  was  actually  retained. 
Ibid.] 

[The  proper  mode  of  proceeding  is  to  rule  the  bishop  firom  time  to 
time  to  Impw  what  he  has  levied.     Ibid.] 

[Attachment  may  issue  against  bishop  for  not  returning  fieri  facias 
de  bonis  ecclesiasticis.  Semb.  But  it  is  more  proper  to  move  against 
his  chancellor,  commissary,  or  official,  who  usually  return  thoin. 
T.  25  &  26  G.  2.     1  WUs.  332.] 

But  where  the  sheriff  returns  clericus  nullum  habens, laicum  feodum, 
without  saying  beneficiatus,  a  capias  shall  be  granted  to  the  sheriff  against 
him ;  fi>r  it  does  not  appear  that  he  has  a  benefice,  by  which  he  may  be 
warned  by  the  bishop.     2  Inst.  4. 

So,  upon  a  fieri  facias  against  a  bishop,  the  sheriff  ought  not  to  re- 
turn clericus  beneficiatus :  for  he  has  temporalties.    Semb.  Het  20. 

So,  if  the  return  is  clericus  beneficiatus,  the  bishop  cannot  sequester 
his  salary :  as,  fellow  of  a  college  by  a  mandate  to  the  master,  &c. ;  for 
diat  is  no  heneQce*    .R.  1  Sal.  320. 

So,  in  other  cases,  an  ecclesiastical  person  b  not  privilege  fron^.  ^n 
Sr  a  just  cause.    2  Rd.  220. 1.  40. 

So, 
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So,  bj  the  8t.  M.  Cb.  1.  all  possessions  and  goods  of  ecclesiastical 
'persona  shall  be  freed  from  all  exactions.    2  Inst.  9. 

And  by  the  st.  9  Ed.  2.  Art.  Cleri  9.  the  coods  of  ecclesiastical  persons 
shall  not  be  distrained  in  via  regid,  autfooiis  eccteaasticis  quibus  cUm 
dptata.    2  Inst  4. 627. 

SO|  by  the  st.  18  Ed.  8.  (not  printed)  ecclesiastical  possessions,  acquired 
before  20  Ed.  1.  were  exempted  from  tendis  and  Meenths  granted  1)^ 
parliament  to  the  king ;  because  they  w6re  charged  20  Ed.  1 .  with  tenths 
to  the  pope.    2  Bist  628. 

So,  for  tithes,  which  are  spiritual,  nuUus  de  reparatione  porOis,  out  ali- 
quibus  onenbus  temporaUbus  onerari  debet.    2  Inst  64 1 . 

And  ecclesiastical  persons  shall  be  disdiarged  of  tolls,  customs,  aye» 
rage^  pontage  paviage,  &c-  for  their  ecclesiastical  goods.  2  Inst.  4. 

And  if  they  be  molested,  they  may  have  a  writ  for  their  diachai^. 
F.  N.  B.  227.  F.     Reg.  260.  . 

So,  for  goods  bouffht  for  their  sustenance.    F.  N.  B.  227.  F. 

So,  they  shall  be  ajscharged  of  purveyance  for  their  own  proper  goods. 
2lnst.3.S5.  . 

And  shall  halve  the  king^s  writ  for  their  discbarge.    F.  N.  B.  SO.  a. 
.  By  the  St.  M.  Ch.  9  H.  8.  21.  nulla  carecta  dominica  persona  ecde^ 
siastiae^  &c  per  baUivos  nostras  capiaiur. — Confirmed,  as  to  all  pur- 
vwance,  by  the  st.  14  Ed.  8.  1.     18  Ed.  3.  4.   and  1  R.  2.  8.    Vide 
2  Inst.  36. 

So^  if  an  ecclesiastical  person  fears  that  his  goods,  or  the  goods  of  his 
&rmer  will  be  taken  by  any  minister  of  the  king,  he  may  have  a  protec-, 
^oa  cum  clausuld  mdumus  hr  his  security.   2  Inst.  4.    F.N.B.29.A. 

So,  an  ecclesiastical  person  is  capable  of  a  temporal  office :  for  whene 
a  petition  was,  that  he  should  not  be  chancellor,  treasurer,  clerk  of  the 
privy  seal,  baron  of  the  excheauer,  chamberlain  of  theexdiequer,  comp^ 
troUer,  &c.  the  king  answered,  that  he  will  do  as  he  thuiks  fit.  2  Rol. 
221%  1.  6.     Vide  supra.  x    , 

But  the  st  M.  Ch.  9  Hen.  8.  1.  confirms  only  the  ancient  righte  of 
ecclesiastical  persons;  and  does  not  give  them  any  new  ones.    2  Inst  8.; 

So,  notwithstanding  Art  Cleri.  9.  the  mods  of  ecclesiastical  persons 
may  be  taken  for  issues,  or  other  dues  to  the  king.     2  Inst  627. 

So,  toll,  &c.  may  be  taken  of  them,  if  they  merchandize;  for  the 
writ  says,  dum  merckandizas  nan  exerceant  de  eisdem.  .  Cont.  per  Herle, 
F.  N.  3. 227.  F. 

So,  by  express  custom  or  prescription,  tithes,  &c.  in  the  hands  of  a 
sjHTitual  person  may  be  charged  to  pontage,  murage,  &c.     Cal.  101. 

So,  the  clergy  shall  be  liable  to  all  charges  imposed  by  act  of  parliar 
ment,  if  they  be  not  exempted  by  the  same  act     R.  1  Vent.  278. 

As  to  rates  made  pursuant  to  st.  48  El.  for  relief  of  the  poor. 

So,  they  shall  be  bound  by  the  statutes,  which  require  the  sending  of 
carts  and  horses  for  the  repair  of  the  highway.  R.  1  Vent  278.  cited 
Lut  1563.     2  Ley.  189. 

But  a  tax  or  subsidy  charged  upon  a  bishop,  parson,  &c.  if  he  dies, 
shall  not  be  a  charge  upon  his  successor,  but  upon  his  heir  or  executor 
only.     R.  Lan^51.         .  . 

So,  by  the  st  21  H.  8. 18.  no  spiritual  person  shalj  take  to  fenn  to. 
himself  or  his  use,  from  the  king  or  others,  by  writing  or  parol,  any 
lands,  tenenienls,  &c.   for  life,   years,  or  at  will,   on  pain  of  10/.  a 
month,  &c. 

N  n  3  [The 
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[Tbe  21  Hen.  8.  c  IS.  was  amended  by  49  G.  8.  c  84.  Bvlbj 
59  G.  d.  c*  99.  all  fixnner  ptis  rdatc^g  to  flpiritnal  pencps  ItoldiBC  «f 
fiums  are  rqiealed^— Spirilual  pencms  not  to  frnn  abore  cif^hty  acre% 
withont  consent  of  bishap.    Id.  s.  8.] 

[Penalty  forty  shilljngs  per  acre.    Ibid.] 

[%iiritQal  persons  tricing  li^eit  nine  of  good%  und  oontrads  md. 
Id.  8.  8.] 

[Wbat  buying  and  selling  by  achoolmastecsy  tutors,  or  otfao*  ifiaitnal 
persons,  except^  and  allowed.    Id.  s.  4.] 

Nor,  shall  take  any  annual  rent  or  profi)^  by  vieasqn  of  sndi  lease  or 
fiurm,  &c.  on  pain  of  101.  |i  months  and  ten  times  as  mndi  as  lie  or  any 
to  bis  use  shidl  take  in-such  rent,  profit,  &c  a  moiel^  to  the  king,  die 
other,  &G. 

And  such  lease,  &c.  to  any  qpiiitnal  person  or  his  use  shall  be  Toid,  as 
well  against  the  lessor  as  the  lenee. 

Nor  shall,  being  beneficed  with  cur^  occupy  any  parsonage  or  ^vpcar* 
age  in  tarm  of  the  lease  of  any  other,  nor  take  any  rent  or  fi0Gt  ant  of 
such  farm,  on  pain  of  405.  per  week^  &c. 

But  by  the  same  statute^  npiritu^  persons  may  take  to  ftnn  die  leni- 
ponilties  of  an  ardibishop^  bishop,  &c.  during  vacation. 

Or,  if  their  glebe  be  not  s^dent,  &c.  may  take  in  ftnn  odier  lands 
for  the  expence  of  their  houses  and  hospitalities. 

And  may  keep  as  much  of  their  lands,  &c.  in  right  of  their  honsesb  as 
shall  be  necessary  for  their  cattie  and  com,  for  the  maintenance  of  their 
households  and  hospitalities,  without  firaud. 

And  may  take  dwelling-houses  with  orchards  and  gardens  in  a  ^ijf 
borough,  or  town,  for  their  own  habitation. 

So,  if  a  spiritual  person  takesa  lease  for  years,  or  at  will,  of  lands,  &c. 
it  shall  not  be  void.     R.  Dy.  358-  a. 

So,  by  the  st.  21 H.  8.  13.  no  spiritual  person  shall  buy,  tp  sell  again 
for  profit,  in  any  market,  fair,  &c.  any  catde>  com,  lead,  tin,  hides, 
leauier,  tallow,  fish,  wool,  wood,  victual,  or  merchandize,  on  pain  of 
treble  value,  &o.    And  such  omtract  shall  be  void. 

Nor,  shall  use  any  tanhouse,  or  brewhouse,  unless  for  serviceof  the 
houses  on  pain  of  10/.  per  month,  &c. 

But  by  the  same  statute^  if  a  spiritual  person  buys  without  firaud,  bopRses^ 
cattie^  goods,  &c.  for  his  necessary  uses,  and  afterwards  dislikes  them, 
he  may  sell  tiiem  again,  &c. 

[Vide  St.  43  G.  3.  c.  84.  &  109.] 

[By  St.  17  0. 8.  c.  53.  where  there  is  nd  bouse,  or  it  is  so  much  out  of 
repair  that  one  year's  neat  income  will  not  repair  it,  parson,  by  consent 
of  patron  and  ordinary,  may  borrow  two  years  neat  income  on  mortgagie 
for  twenty-five  years,  which  binds  successors.  Interest  and  Shper  cent. 
(or  102.  per  cent,  if  non-resident}  shall  be  paid  annually.  If  the  incum- 
bent do  not  apply,  the  ordinary  may,  where  the  living  is  100/.  per  ann. 
and  the  parson  non-resident] 

[If  a  parsonage  or  vicarage  house  be  destroyed  without  any  fault  in  the 
incumbent,  the  ecclesiastical  court  usually  orders  a  fifth  part  of  the  pn>- 
fiu  of  the  living  to  be  set  apart  for  rebuilding.  C .  P.  T.  1 6  8cl  7  Geo.  2« 
Willes,413.]     . 
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EJECTMENT. 

(A)  IBg  tD|)om  ft  Ifeiaf.  p.  551. 

(B)  IBp  toftom  not.  p.  563. 

(A)  QBp  tobom  it  ne0. 

An  ejectment  lies  by  a  lessee  for  years  for  recovery  of  his  temi)  and 
damages,  if  he  be  ousted  by  his  lessor,  or  a  stranger.     F.  N.  B.  220. 

[It  is  a  possessory  remedy,  and  only  competent  where  the  lessor  of 
plaintiff  may  enter ;  therefore  it  is  necessary  for  plaintiff  to  shew  his 
lessor  had  a  right  to  enter,  by  proving  a  possession  within  twenty  years, 
or  accounting  for  the  want  of  it  under  some  exception  in  21  J.  1.  c.  16. 
H.  80  G.  2.     1  B.  M.  60.] 

Of  what  things  it  lies^  or  not,  and  upon  what  demise,  and  how  the 
judgment  shall  be.     Vide  Pleader,  (2  Z  1,  &c.) 

out  now  the  course  is  to  make  a  nominal  plaintiff  upon  a  feigned  de* 
mise. 

And  after  the  declaration  delivered,  the  plaintiff  may  be  changed  by 
rule  of  court,  before  plea,  if  there  be  cause  for  it ;  as,  if  he  be  a  witness 
upon  the  trial  of  the  cause.     5  Mod.  333 

[Ejectments  are  under  the  control  of  the  court,  and  may  be  managed 
by  them  to  answer  every  end  of  justice  and  convenience.  H.  2  G.  3. 
3  B.  M.  1290.] 

[And  therefore,  if  by  any  means  the  plaintiff  can  be  supposed  to  have 
a  title  as  laid  in  the  declaration^  after  verdict,  the  court  will  support 
the  judgment:  thus>  if  there  be  two  demises  of  the  same  premises  laid 
on  the  same  day,  the  court  of  error  in  favour  of  the  judgment  will  sup-^ 
pose  that  the  demises  were  made  by  two  joint  tenants  ot  the  whole  land, 
though  each  demise  will  pass  only  the  respective  moiety  of  him  whose 
demise  it  is.     1  Wib*  1.] 

[The  court  will  not  order  a  lessor^  having  privilege,  to  name  a  good 
plaintiffto  be  liable  to  costs.     M.  8  G.     Str.  479.] 

[If  a  person  claims  land  as  lord^  by  escheat^  the  proper  way  to  try 
the  richt  is  for  him  to  bring  ejectment ;  and  the  person  claiming  as  heir 
shall  defend  either  alone  or  with  the  tenant  in  possession.  H.  2  G.  3. 
S  B.  M.  1290.] 

[The  formal  tide  of  a  trustee  shall  not  be  set  up  against  the  cesttyque 
trust  I  but  if  the  trustee  is  a  trustee  for  mortgagees,  and  not  for  the 

N  n  4  defendant 
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defendant  the  mortgAgor,  he  may  recover.     P.  6  O.  S.     S  B»  M. 

1898.] 

[Where  it  ia  dear  that  the  person  in  whom  the  I^gal  estate  is  Tested  is 
a  mere  trustee,  he  shall  not  avail  himself  of  his  title  to  defeat  his  cestmf 
que  trust  from  recovering  in  gectment.    Douff.  721.  777.] 

[As  where  a  trust  term  is  a  mere  matter  of  fiinny  and  the  deeds  mere 
muniments  of  another's  estate :  thb  shall  not  be  set  np  s^^ainst  the  resl 
owner.     1  Term  Rep.  759.  n.] 

[So,  tenant  in  possession  under  a  lease,  whose  tenancy  is  not  meant 
to  be  disturbed  by  the  lessor  of  the  pUdntiffin  ejectment,  shall  never  set 
up  his  lease  to  bar  the  recovery.    Ibid.] 

[So,  a  roort^^igor  shall  not  set  up  the  title  of  a  third  person  against  his 
mortgagee.    Ibid.] 

[Nor,  tenant  against  his  lessor.    Ibid.] 

[Neither  shall  ue  surrenderor  of  a  copyhold,  before  admittance^  set 
up  a  formal  objection  against  the  surrenderee.     Ibid.  600.] 

[lo  such  cases  the  jury  may  presume  an  old  satisfied  term  surrendered 
to  the  cesttty  que  use^  in  order  to  substantiate  a  lease  executed  hw  him. 
B.  R.  M.  37  Geo.  3.    7  T.  R.  2.     B.  R.  M.  37  Geo.  3.     7  T.  R.  47.] 

[But  if  no  such  presumption  be  made,  and  it  appear  in  a  i^>ecial  ver- 
dict that  such  a  term  is  still  outstanding  in  a  trustee,  who  is  not  j<»ned  m 
the  action,  the  cestty  que  use  cannot  recover.     Ibid.] 

[Where  plaintiff  produced  an  original  lease  of  a  long  term,and  proved 
possession  for  seventy  years,  the  mesne  assignments  shall  be  presumed. 
2  Bl.  1228.] 

[If  R  claiming  under  A.  let  lands  for  a  year  to  C,  and  die,  and  A. 
afterwards  bring  an  ejectment  against  C,  C.  cannot  dispute  A.'s  title. 
B.  R.  H.  33  Geo.  8.     7  T.  R.  488.] 

[But  a  mere  equitable  title  is  insufficient  to  support  an  gectment 
7  T.  R.  2.] 

[In  ejectment  the  person  having  the  legal  title  must  prevail.  B.  R.  H. 
3Gao.3.       8  T.  R.  2.] 

[And  therefore  a  plaintiff,  claiming  under  an  elegit  subsequent  to  a 
lease  granted  to  the  tenant  in  possession,  cannot  recover,  though  he  sive 
the  tenant  notice  that  he  does  not  mean  to  disturb  his  possession,  but 
only  wishes  to  ^et  into  the  receipt  of  the  rents  and  profits.     Ibid.] 

[When  the  landlord  is  made  defendant,  the  plaintiff  must  prove  the 
defendant's  tenant  in  possession  of  the  premises.     1  Wils.220.] 

[And  can  recover  such  premises  only  as  are  proved  to  be  in  the  pos* 
session  of  the  tenant.     C.  P.  M.  37  Geo.  3.     1  Bos.  8t  Pul.  578.] 

[The  court  will  permit  a  mortgagee  to  be  made  defendant  with  the 
mor^gor.     8  T.  R.  6^5.'] 

[The  trustees  under  a  turnpike  act,  having  demised  to  one  of  several 
mortgages,  such  proportion  of  the  tolk  arising  firom  the  road,  and  of  the 
toll  houses  and  toll  gates  for  collecting  the  same^  as  the  sum  advanced 
by  him  bore  to  the  whole  sum  raised  on  the  credit  of  the  tolls  ;  the 
mor^agee  brought  ejectment  for  the  toll  houses  and  gates  in  order  to  re* 
pay  himself  the  interest  due  to  him,  and  it  was  holden  that  the  action 
lay,  notwithstanding  a  clause  in  the  act  that  all  the  mortgagees  should 
be  creditors  upon  the  tolls  in  equal  degree.    2  Bos.  &  Pul.  219.] 

[But  where  trustees  have  power  to  mortgage  tolls,  and  not  the  toH 

houses,  but  in  fact  did  mortage  the  toll  houses,  the  mortgagee  cannot 

maintain  this  action.    2  T.  K.  169.] 

The 
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[Theletfor  of  the  plaintiff  in  ejecQn^itis  boonid  ait  the  trial  to  prove 
the  defendant  in  possession  of  the  premises  which  he  seeks  to  reoover, 
akhong^  the  defendant  has  entered  into  the  general  consent  rule,  if 
the  defendant  contest  his  possession.  B.  R»  T.S7  Geo.  S.  7  T.  IL 
327.] 

[Chie  joint  tenant  may .  maintain  ^ectment  for  his  share.  1 2  East^  $9* 
Id.  57.    STaont.  120.] 

[A  par^  can  only  recover  in  qectmoit,  having  a  l^gal  title  to  the 
possession.  Not,  therefore^  where  it  appears  that  a  teim  is  outstanding 
m  anollier ;  evai  though  the  party  daun  the  premises,  8ul:jeGt  to  the 
chaige  for  which  the  term  was  created.  2  T«  R.  684.  1  T.  R.  758v 
Liofit.  864.] 

[Where  an  ejectment  was  brought  on  the  return  of  an  el^t  agsiiM 
the  defendant,  who  was  in  possession  of  the  premises  under  a  lease  for 
years,  prior  to  the  date  of  the  plaintiff's  judgment ;  held>  that  the  de^ 
fendant^  having  a  Iml  title  antecedent  to  the  plaintiff's,  ouffht  to  pre- 
vail, though  the  defendant  had  received  a  notice  from  die  pkintifiv  that 
he  did  not  intend  to  disturb  his  possession,  but  only  get  into  receipt  of 
the  rents.    8  T.  R.  2.] 

[In  ejectment,  the  lessor  of  the  plaintiff  must  recover  by  the  strength 
of  his  own  title,  not  by  the  weakness  of  his  adversarv's.    4  Burr.  2484.] 

[An  award,  under  a  submission  to  arbitration^  will  give  a  good  title  on 
which  to  maintain  ejectment     S  East>  15.] 

(B)  T5^  tDf)om  not. 

But  an  ejectment  does  not  lie  by  him,  who  has  not  an  immediate  in- 
terest or  possession :  as,  if  a  lease  be  to  A.  for  years,  and  afterwards  to 
B.  for  years,  and  A.  be  ousted;  B.  cannot  bring  an  ejectment. 
1  Rol.  8. 

So,  it  does  not  lie  by  him,  who  has  only  a  possession  in  law :  as,  if 
lessee  for  years  makes  a  lease  at  will  to  one,  who  is  ousted ;  the  lessee 
for  years  shall  not  maintain  an  ejectment.  R.  1  Rol.  8.  Tanf.  cont.  but 
Co.  acc^  ibid. 

8o^  it  does  not  lie  by  anv  one  when  his  interest  is  determined ;  as,  if 
a  man  covenants  to  stand  seised  of  100/.  per  ann*  to  the  use  of  his 
daughters^  till  they  raise  500/.  for  their  portions  successive;  after  twelve 
years  the  eldest  daughter  cannot  enter  or  have  an  ejectment,  though  her 
portion  was  not  raised ;  for  that  would  be  to  the  prejudice  of  the  other 
daughters.     R.  Cro.  £1.  800. 

[Twenty  years  adverse  possesion  in  defendant  takes  away  plaintiff's 
right  of  possession,  as  well  as  his  acdon  or  remedy  by  ejectment.  H. 
80  G.  2.     B.  M.-60.] 

[But  the  possession  of  the  defendant  must  be  adverse  to  let  in  the  ope- 
ration of  the  statute.     C.  P.  M.  42  Geo.  8.    2  Bos.  &;  Pul.  542.1 

By  the  st.  4  Geo.  2.  28.  if  half  a  year's  rent  be  due,  the  lessor  baying 
title  of  re-entry  may,  without  legal  demand  or  re-en1xy^  serve  an  eject- 
ment, and  on  judgment  against  the  casual  qector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  on  proof  by  affidavit;  or,  if  defen- 
dant appear,  on  proof  at  the  trial*  that  half  a  year's  rent  was  due,  and 
no  sufficient  distress,  and  he  had  title  to  re-enter,  the  plaintiff  shall  have 
judgment  and  execution;  and  after  six  calendar  monUis  after  execution 

and 
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and  no  payment  of  arrears  and  oosts,  the  leuee^  or  any  daining  Imder 
hon,  shall  have  no  relief  in  eaoity* 

[Under  this  statute  a  lanolord  cannot,  under  a  clause  of  re^eDtzy, 
recoyer  in  eiectment,  if  there  be  a  soffideot  distress  on  die  pramiaes ; 
neither  can  he  recover  at  common  kw^  unless  he  demand  die  rent  on 
die  day  when  it  becomes  due.    B.  R.H.S7G.S.    7T.IL117*] 

[A.  by  will  gave  a  leasehold  estate  to  B.,  his  execotorB,  &c.  sutgect 
to  a  rent-diarge  to  his  wife  during  her  widowhood^  with  power  to  the 
widow  to  enter  for  non-pavment,  and  to  enjoy,  &c»  tBl  the  anears 
were  satisfied;  and  after  the  widow's  marriage  or  death,  he  willed 
diat  B.  should  pay  the  rent-charge  to  C,  his  executors,  admimstm- 
tors,  and  assigns :  the  widow  married,  on  which  C.  received  the  rent- 
charge^  during  his  life,  and  then  C*  died,  without  diroosixig  of  the  xent- 
charge,  qypointing  D.  his  executor;  held  that  D.  had  no  right  of  entiy 
for  non-payment  of  the  rent-charge.  C.  P.  M.  18  Geo.  2.  Willes, 
500.] 

[If  D.  had  had  a  right  of  entry,  a  demand  would  have  been  neoes- 
saiy.    Ibid.] 

Frovided,  a  mortgagee  not  in  possession  shall  not  be  barred,  if,  in  six 
calendar  months  after  execution,  he  pay  all  arrears  and  costs,  andperfonn 
the  covenants  of  the  lease. 

[By  the  St.  1 1  G.  2. 19.  the  tenant,  to  whom  a  declaration  in  gect- 
ment  shall  be  delivered,  shall  forthwith  give  notice  to.  his  landlozd  on 
pain  of  forfeiting  the  value  of  three  years  improved  rent] 

[And  the  court  may  suflfer  the  landlord  to  make  himself  defendant  by 
joining  with  the  tenant :  but  in  case  the  tenant  shall  neglect  to  appear, 
judgement  shall  be  signed  against  the  casual  ejector;  but  if  the  land- 
lord shall  desire  to  appear  by  himself,  and  consent  to  enter  into  the 
common  rule,  the  court  shall  permit  him  so  to  do,  and  order  a  stay 
of  execution  upon  the  judgment  against  the  casual  ejector  till  further 
order.] 

[If  a  landlord  serves  tenant  with  ejectment  under  4  G.  2.  c.  28.  and 
has  judgment  by  default,  and  possession  delivered,  and  tenant  tenders 
no  rent,  nor  files  bill  for  relief,  but  several  years  after  brings  ejectment 
against  the  landlord,  he  shall  not  recover;  though  at  his  second 
ejectment  no  affidavit  is  piyduced  that  half  a  year's  .rent  was  due,  and 
no  sufficient  distress  countervailing  the  arrears.  T.  SI  G.  2.  1  B. 
M»  614.  (for  it  shall  be  presumed  that  an  affidavit  was  regularly  made, 
aiid  that  all  the  requbites  of  that  act  were  duly  complied  with).] 

[A.  covenants  that  B.  (a  partner)  shall  live  in  his  house,  and  that  if 
A.  dies,  his  executor  shall  renew  the  lease.  A»  cannot  recover.  P.  8  G.  S* 
4  B.  M.  2208.] 

Vide  Estates,  (H  9.)— Pleader,  (2  Z  1,  &c.i, 
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(A)  Section,  lotio  n^aH  dai»  it. 

(A  1«)  He  who  ought  to  do  the  first  act.  p.  SSS* 
(A  2.)  ^^o  shall  do  the  first  act.  p.  556. 

(B)  at  ttiliat  time  election  jetbaH  ine  maOe.  p.  $56, 

(C)  Determination  of  an  election. 

(0  1.)  What  shall  be.  p.  657. 
(C  2.)  What  not.  p.  557. 

(A)  (Election,  tofio  letfian  tiatie  it 

(A  1.)  He  who  ought  to  do  the  first  act. 

If  an  elecUon  be  flpven  to  another  of  two  several  thingSy  he^  who- ought 
to  do  the  first  act)  Snail  have  the  election ;  as,  if  a  man  grants  to  another 
to  have  a  rent,  or  a  robe  yearly  at  such  a  feast,  the  grantor  has  an  eleo^ 
don  to  deliver  the  one  or  the  other.  Co.  L.  145.  a.  B.  R.  M.  19  G.  3. 
DoagL  15. 

If  an  obligation  be  with  condition,  that  if  the  obligor  work  out  the 
40/.  in  packing  when  the  obligee  hath  occasion  to  employ  him^  or  pay 
the  40/.  dien,  &c.  the  obligee  hadi  election  to  take  the  4Q^.  in  work  ac 
monejr.    ^R.  2  Mod.  304. 

If  a  father  having  three  daughters  grants  to  A.  die  disposition  of  the 
marriage  of  one  of  them ;  the  &dier  shall  choose  of  whidi  daughter  A* 
shall  have  the  marriage.    R.  per  all  the  J.  Dal.  73. 

[If  A.  enfeoffs  B.  of  the  manor  of  D.,  except  a  do^e  named  N.,  and 
there  are  two  closes  named  N.,  on^  nine  acres,  the  other  diree  acres  i 
the  feoffor  shall  choose  which  close  be  shall  have.    R.  1  Leo.  S68.] 

So,  if  a  man  leases,  rendering  rent,  or  a  robe;  the  lessee  has  an 
election  to  pay  the  one,  or  the  other;  for  he  is  to  do  the  first  act* 
Co.  L.  145.  a. 

So,  if  a  man  grants  out  of  bis  wood  so  many  cart-loads  of  maple, 
or  hazle;  the  grantee  has  the  election  to  take  the  on^  or  the  other. 
Co.  L.  145.  a. 

If  he  grants  one  of  the  horses  in  his  stable;  the  grantee  has  an 
election  to  take  which  he  pleases.     Co.  L.  145*  a. 

If  a  man  conveys  two  acres,  the  one  for  life,  the  other  in  feCf  the 
grantee  has  an  election  to  take  the  one,  or  the  other.  1  Rol.  725.  L  45. 

So,  if  he  levies  a  fine  of  ten  acres  out  of  one  hundred,  the  conusee  has 
the  election.     R.  1.  Rol.  725.  U  35. 

Or,  if  the  conusee  renders  back  to  the  conusor  for  years,  the  conusor 
shall  have  the  election.     R.  1  Rol.  725. 1.  40. 

If  a  man  covenants  to  make  an  estate  at  the  costs  of  B.  in  fee^  he 
shall  cbuse  what  conveyance  be  will  make ;  for  he  is  to  do  the  first  act ; 
viz.  give  notice  what  convc^yan^e  he  will  make.  2  Mod.  75.  Vide  post, 
(A  2.) 

(A  2.)  Who 
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(A  2.)  Who  shall  do  the  first  act 

If  a  man  be  bound  to  make  an  assurance,  he  who  is  bound  to  nuke 
it,  ought  to  do  the  first  act  Co.  El.  718.  Vide  Condition,  (H). 
Vide  ante,  (A  1.) 

Though  it  is  to  be  made  at  the  charge  of  the  covenantee^  obligee,  &c. 
R.5C0.  22.  b. 

Though  the  covenant  be  to  make  a  particular  conveyance :  asf,  a 
feoffinent,  &c.     R.  5  Co.  22.  b.     It  eont  Mo.  22. 

If  bound  to  makea  lease  to  A.  fivtliree  lives,  whidi  A.  shall  name; 
A.  shall  do  the  first  act     R.  2  Mod.  75. 

8o>  if  the  condition  of  an  (obligation  be  in  the  diqunctiv^  the  election 
shall  always  be  in  the  obligor;  for  the  conditicm  was  for  his  benefit 
2  Mod.  201.     R.  3  Lev.  137. 

Though  inonepart  of  the  disjunctive  the  obligee  ought  to  do  the 
first  act    2  Mod.  201. 

If  a  man  has  several  remedies  for  the  same  thing,  he  has  an  dection 
to  use  which  he  pleases.     Co.  L.  145.  a. 

If  a  conveyance  operates  several  ways,  the  grantee,  &c«  may  take  it 
as  he  pleases :  as,  if  a  man  conveys  to  A.  by  baigain  and  sale,  and  by 
fine,  he  may  take  by  which  he  pleases,  if  both  are  cc»npleted  t^g^er. 
Semh.  4  Co.  72.  a. 

If  by  demise,  bargain,  and  sale,  the  lessee  may  take  by  common  law, 
or  by  way  of  use.    R.  2  Co.  35.  b. 

But  a  man  by  his  wrong  or  defimlt  may  lose  his  election,  and  give 
it  to  the  feoflee,  &c. :  as,  if  a  man  grants  so  much  to  be  taken  by 
assignment;  if  the  grantor  does  not  assign  at  the  day,  the  grantee 
may  take  it  in  what  part  of  the  wood  he  pleases,  without  assignment 
R.  1  Rol.  725. 1.  30. 

If  a  man  enfcofis  another  of  two  acres,  the  one  for  life,  the  other  in 
fee,  and  he  makes  a  feofiment  of  both;  the  feoffi>r  may  enter  for  the 
foiieiture  In  the  one,  or  the  other.     Co,  L.  145.  a. 

If  a  man  grants  a  rent  or  a  robe,  at  such  a  feast,  and  does  not  de- 
liver it  at  the  day;  the  grantee  may  demand  which  he  pleases. 
Co.  L.  145.  a. 

So,  if  lessee,  rendering  rent,  or  com,  does  not  pay,  the  lessor  shall 
have  which  be  pleases.     K.  1  Rol.  725.  1.  25. 

Yet,  if  the  thing,  of  which  the  election  is  given,  is  to  have  continu- 
ance, a  failure  unica  vice  does  not  devolve  the  election  upon  the  other : 
as,  if  A.  grants  an  annuity,  or  a  robe,  to  B.,  to  be  paid  at  Easter 
annuatim  for  his  life:  if  A.  does  not  pay,  B.  shall  not  have  a  writ  of 
annuity  for  the  one  only,  but  for  the  one  or  the  other^  in  the  disjunctive. 
Co.  L.  145.  a. 

(B)  At  tD&at  time  election  ^tjall  be  mane- 

If  the  thing,  of  which  the  election  is  given,"  is  to  be  done  imicd  xnetf 
the  elisction  ought  to  be  at  the  time.     Co.  L.  145,  a. 

So,  if  nothing  passed  or  vested  in  the  grante^  &c.  before  his  elec- 
tion, it  owht  to  be  made  in  the  life  of  the  parties.    Co.  L.  145.  a. 

As,  airman  gives  to  A.  such  of  his  horses  as  A.  and  B.  shall  chuse, 
the  flection  ought  to  be  in  the  life  of  A.     1  Rol.  726.  L  2. 

But 
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But  whercf  an  interest  vests  immediately  by  the  grants  ,&c»  election, 
may  be  made  by  the  heir  or  executor,  as  well  bs  by  the  party  himself.' 
CaX*  1^5.  a. 

As,  if  a  fine*be  of  100  acres,  and  the  conusee  renders  50  to  the 
conusor  for  years;  his  executor  may  chuse  which  50  he  will  have/ 
R.  1  RoL  725. 1.  47. 

If  a  man  givesone  of  his  horses  to  A»  and  B. ;  aftar  the  death  of  A., 
B*  may  chose  which  he  will  take:  for  an  interest  vested  in  them  imme- 
diately by  the  gift.     1  RoL  725;  1.  62. 

So,  if  the  election  determines  only  the  manner  or  degree  in  which  he 
shall  have  the  thing;  his  heir  or  executor,  as  well  as  the  par^.  himself 
may  make  it:  for  m  such  case  the  ii^terest  vests  immediately.  Co.  L. 
145.  a. 

As,  upon  a  grant  of  a  rent-charge,  the  heir  or  assignee  may  elect  to 
have  it,  as  an  annuity,  or  as  a  rent.     Co.  L.  144.  b. 

So,  if  the  thinff,  of  which  election  is  given,  is  annual,  and  to  have 
continuance,  the  hdr  or  executor  may  mSke  the  election. 

(C)  3:)etermination  Of  an  election- 

(Cl.)  What  shall  be, 

A  determination  of  a  man's  elecdon  shall  be  made  by  express  words, 
^  or  by  act. 

As,  if  aman,  who  has  election  to  have  a  fee  in  one  mctjSy  or  another, 
makes  a  fooffinent  of  one  of  them;  this  determines  his  election. 
1  Rol.  7W.  D. 

If  he  leases  two  acres,  remainder  of  one  of  them  in  fee,  and  after- 
wards gives  licence  to  the  lessee  to  cut  trees  in  one;  this  amounts  to 
an  election  to  have  the  fee  in  the  other.  PI.  Com.  6.  b.  1  RoL. 726. 
L  10. 

If  a  covenant  be  to  pay  tithes  in  kind^  or  20«.  at  the  election  of  a  pre^ 
bendary;  by  the  dissolution  of  the  prebend,  and  corporation  wnkh 
ought  to  pay,  the  election  is  gone.     R.  Hard.  SS7«  ^ 

(C  2.)  What  not 

But  if  a  man  has  his  election  to  take  by  the  common  law,  orbywayof 
use^  a  general  entiy  does  not  determine  his  election.     R.  2  Ca  37.  h* 

If  by  grant  an  abbot  has  his  election  to  pay  tithes,  or  such  a  sum 
for  them:  the  election,  by  the  dissolution,  goes  to  the  king  and  his 
patentee.     Hard.  S83. 

If  a  man  once  determines  his  election,  it  shall  be  determined  for 
ever:  as,  if  an  obligation  delivered  to  the  use  of  A.  be  refiised  when  he  is 
first  informed  of  it,  ne  cannot  afterwards  ac^cept  it.    R.  1  RoL  726.  L  15. 

If  a  man  distrains  for  rent,  he  shall  never  after  have  annuity ;  nor 
vice  vend.    Vide  Co.  L.  145.  a.  b.    Vide  Annuity,  (C  1,  &c} 

So,  if  several  persons  have  an  election,  he  who  first  makes  election, 
determines  it  for  ever.     Co.  L.  145.  a. 

But  where  an  election  is  of  several  remedies,  if  he  chooses  one,  he  may 
afterwards  have  the  other  in  personal  cases :  as,  where  he  has  election 
of  several  actions.     Co.  •  L.  1 46.  a. 

[A  party  having  a  mortgage  and  also  a  bond,  as  a  security  for  the 
same  debt,  may  bring  an  action  on  tiie  bond,  and  arrest  the  defend- 
ant. 
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ant,  pendiAjK  ^  s^t  in  equity  for  a  feredofiure.     li.  R.  T.  SO  Geo.  $. 

Dragl.  4170 

Vide  more,  as  to  election  of  remedies,  in  Action,  (M  I,  &c— 
Annuity,  (C  I,  &c.)— Audita  Querela,  (D). 

^ftttuMm  Bs  dectiim*    Vide  Guardian,  (F  1,  2.) 

4Kectioa  of  ju0tice0  of  peace*    Vide  Justices  of  Peace,  (A  8.) 

■  to  a  roipoiarifltt*    Vide  Franchises,  (F  20,  &c.  29.)  —  Man- 

damus, (C  2.) 

to  padlsment*     Vide  Parliament,  (D  8,  &c.  —  £  15.)  ~ 

Scotland,  (D  4t,  8.) 


ELEGIT. 

Vide  Execution,  (C  14.) — Process,  (E  6.) 


ELOPEMENT. 

Vide  Dower,  (F  2.) — Pleader,  (2  Y  11.) 


uly. 

[Under  the  statutes  of  the  church  of  Ely,  the  materials  for  repairing 
the  prebendal  houses  are  to  be  supplied  out  of  the  church  revenues,  the 
wonananship  is  to  be  furnished  by  the  prebendaries  themselves.  Against 
a  prebendary,  therefore^  who  has  left  lus  house  in  a  dilapidafed  state^  the 
successor  can  only  recover  the  amount  of  the  necessary  workmanadiiip; 
(unce  the  successor  takes  the  benefice,  subject  to  the  regulations  annexed 
to  it    2  T.  R.  630.] 

Vide  Franchise,  (D  8.) 


EMBLEMENTS. 

Vide  BiENS,  (6  1,  2.) 

EMBRACERY. 

Vide  MAnmsNAMCE. 


ENACT- 


ENACTING  OF  LAWS. 

Vide  Parliament,  (G  10^  &c.) — ^MBoaATivB,  (D  1.) 


ENCLOSURE. 


[As  to  an  indoture  from  the  wasie ;  an  indosure^  by  a  tenant  of  parcel 
of  the  waste,  shall  be  presumed  to  have  been  made  for  the  lord's  benefit 

1  Taunt.  208.] 

[An  inclosure  from  the  waste  twelve  years  old|  seen,  without  objection^ 
from  time  to  time^  by  the  lord  and  steward,  may  be  presumed  to  have 
had  his  licence.     1 1  East,  56.] 

[As  to  inclosure  under  acts  cftndosure;  see  as  to  the  measure  of  allot- 
ments, 7  East,  485.     1  Mars.  50.    5  Taunt  365.] 
Tenure  of;  see  2  T.  R.  415.    2  M.  &  S.  175.] 

'  Allotments  to  surveyors  of  the  highwai/ ;  8  JEast,  38.] 

'As  to  commissioners ;  see  for  their  jurisdiction,  2  B.  &  P.  4960 

iCorOr acts  with;  2B.&P.89.] 

[As  to  appeals  against  indosures ;  see  for  the  limitation  of,  13East^352. 

2  M.  &  S.  80.  230.     3  M.  &  S.  127.] 

[As  to  actions  arising  outqf;  we  whether  ousted  by  the  appeal  clause, 

5T.R.  182.] 

[Consdidation  qffrigned  issues.    6  Taunt  167.] 

[As  to  evidence  on  issues  rdathe  to ;  see,  in  the  case  of  making  title  to 
an  allotment,  2  Price,  101.] 

[As  to  the  construction  of  inclosure  acts ;  see^  for  the  general  rule^ 

\  Anst.  281.] 

[General  inclosure  acts;  2M.&S.  80.] 

[Particular  statutes ;    2  T.  R.  70 1.    6  T.  R.  20.    2  M.  &  S.  440.] 

Vide  Droit,  (M 1, 2.) 


\ 


ENDOWMENT. 

Vide  Dower.— Ecclesiastical  Persons,  (C  10,  &c.  IS.) 


ENFANT. 

(A)  3[nfiin^  tn|)o  0l)an  b^.  p.  560. 

(B)  smiiat  tie  mag  no. 

(B  1.)  May  purchasye.  p.  560. 

(B  2.)  May  levy  a  fine,  or  suflfer  a  recoveiy.  p.  561. 

(B  S.)  May  make  an  exchange,  lease,  &c.  p.  561. 

(B4.)  A 
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(B  4.)  A  statute,  or  recognizance*  p.  562. 

(B  5.)  A  contract  for  necefssaries,  or  for  his  own 

benefit  p.  562. 
(B.  6.)  May  do  things  necessary,  p.  563. 

(C  1.)  (lB6at  be  cannot  no  p.  564. 

(C  3.)  What  act  by  him  is  void.  p.  564. 

(C  3.)  What,  only  voidable,  p.  566. 

(C  4.)  How  avoided.  —  By  dumjidt  hf/ra  wtatenu 

p.  566. 
(C  5.)  By  entiy,  &c.  p.  5&l. 
(C  6.)  How  affirmed,  p.  567* 
(C  70  When  it  cannot  oe  affinned.  p.  567. 
(C  8.)  By  whom  avoided,  p.  567* 
(C  90  At  what  time.    Within  or  after  full  age. 

p.  567. 
(C  10.)  After  full  age.  p.  568. 
(Cll.)  During  his  nonage,  p.  568. 

(D)  Cl^e  prittilegeiet  of  an  infant* 

(D 1.)  When  the  parol  demurs,  p.  568. 
(D  «0  When  not  p.  568. 
(D  30  When  he  shall  have  his  age.  p.  569. 
(D  4.)  When  laches  does  or  does  not  prejudice  him. 
p.  570. 

(A)  3[nfantt  tobo  jeti)all  be. 

By  the  oommon  law,  a  male  or  a  female  is  called  an  infant  till  the  age 
of  81  yean.    Co.  L.  171*  L.  b. 

But  by  the  civil  law  the  age  of  17  years. 

So^  a  man,  bom  the  first  of  February  1600,  after  eleven  o'clodc  at 
nighl^  iniffht  make  a  will,  &c.  after  one  o'clock  in  the  morning  of  the 
last  day  of  January,  anno  1621 :  for  he  was  then  of  full  age.  Per 
Holt,  1  8aL  44. 

[An  infant  in  ventre  $a  mere  is  considered  as  bom  to  all  purposes  for 
benefit.    5  T.  R.  49.    2  R  B.  399.     1  B.  &  P.  24S.] 


(B)  miiat  te  mag  no. 

(B  1.)  May  purchase. 

An  iufimt  has  capacity  to  purchase  lands  or  tenements  during  his 
infimcy  ;  for  prirndfade  it  shall  be  intended  for  his-benefit.    Co.  L.  S.  b. 

And  therefore,  if  a  feofiment  be  made  to  an  infant,  and  livery  to  hira 
in  person,  it  shdl  be  good  till  it  beavoided.  ' 

[An  in&nt,  like  another  person,  takes  premise^  subject  jto  contracts  and 
charges  antecedently  inqposed  upon  them.  An  in&nt,  therefore;  to 
whtmi.the  reversion  of  premises  in  lease  firom  year  to  year  desooids, 

can- 
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onnot  eject  the  tenant  without  the  regular  notice  which  his  anoestor 
must  have  given.    2  T.  R.  159.] 

[The  principle  ilpon  which  an  infant,  continuing  in  possession  after  he 
comes  of  age  of  land  leased  to  him  during  his  non-age,  is  liable  for  rent 
incurred  during  that  time,  is,  that  it  is  doubtfiil  whether  such  contract 
be  for  his  benefit ;  now,  by  holding  oyer,  he  shews  that  it  is,  otherwise 
he  would  naturally  throw  it  up ;  and  all  contracts  that  are  beneficial  to 
infimts  bind  them.    3  M.  &  S.  48 1  •] 

So^  if  an  infimt  makes  a  letter  of  attorney  to  take  livery,  and  livory 
is  made  to  him  by  attorney;  for  it  shall  be  intended  for  his  profit. 
R.  1  RoL  730. 1. 10. 

(B  2.)  May  levy  a  fine,  or  suffer  a  recovery. 

So,  if  an  infant  by  fine  conveys  his  estate  to  another,  the  estate  passes 
by  fine  till  it  be  avoided. 

[The  conveyance  by  an  infimt  mortgagee  is  bindi^  and  cannot  be 
avoided  by  entry  during  infancy.     3  Burr.  1794.     1  Slk.  575.] 

And,  if  he  declares  the  uses  by  deed,  the  declaration  of  the  uses 
stands  good  as  long  as  the  fine  is  in  force ;  for  he  has  power  to  de-^ 
dare  the  uses^  as  incident  2  Co.  58.  a.  Per  two  Ch.  J.  10  C!o.  42.  b. 
R.  1  Rol.  730. 1.  50.    Dal.  47. 

[If  infant  covenants  to  levy  a  ijne  at  such  a  time,  to  such  uses;  be- 
fore the  time  he  comes  of  age,  levies  the  fine,  and  by  another  deed  made 
at  full  age  declares  it  to  omer  uses ;  the  last  deed  shall  lead  the  uses. 
Str.  94.] 

And  though  the  infimt  dies  after  the  king's  silver  paid,  the  ingrossing 
shall  not  be  stayed ;  for  it  is  then  a  fine.  Per  three  J.  Dy.  cont.  Dy.  220  b. 
Dal.  56. 

So^  if  an  infimt  suffers  a  common  recovery,  and  comes  in  as  vouchee 
in  pierson,  or  by  attorney,  the  estate  passes  till  the  recovery  be  reversed. 
2  Inst  483. 

And  if  he  comes  in  as  vouchee  by  guardian,  he  shall  be  bound  by  it. 
Cont.  10  Co.  43.  a.  R.  ace.  Cra  Car.  307.  Hob.  197.  1  Rol.  731. 
1.5.751.1.50.752.1.1.  Jon.  318.  R.  Godb.  161.  Ace.  1  Leo.  211. 
1  Sid.  321.     R.Cro.  El.  (471,2.) 

And  the  king,  upon  petition,  may  admit  an  infant  to  suflfer  a  recovery 
by  his  guardian.     1  Yen  461.     I^y,  83. 

But  such  admittance  ought  not  to  be  granted,  except  upon  urgent 
neoisssihr.     R.  Sal.  567. 

So,  if  an  infant  makes  a  feoffment  and  livery  in  person,  the  feoffment 
is  good  till  it  be  defeated.    2  Rol.  2. 1. 37.  40.     2  Inst  483. 

(B  3.)  May  make  an  exchange,  lease,  &c. 

So,  if  an  infant  exdianges  his  land,  and  occupies  the  land  given  in 
exdiange;  it  shall  be  good  till  it  be  defeated ;  fi>r  it  is  tantamount  to  a 
livery.     Co.  L.  51.  b. 

So,  if  an  infant  makes  a  lease  for  years  rendering  rent,  it  shall  be 
good,  till  it  be  defeated.     Co.  L.  308.  a.     1  RoL  729. 1. 55. 

[If  A.  devises  land  and  houses  thereon,  to  six  children,  all  infants, 
and  the  mother,  acting  as  guardian,  grants  a  building  lease  for  forty-one 
years,  and  the  eldest  son  i^d  nineteen  joins  in  it,  and  covenants  for 
quiet  enjo}rment,  and  that  the  others  when  of  age  shall  confirm,  and  they 
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all  Attain  twentv^one,  and  accept  the  nrait  fiir  ten  yean  after;  a  oovtof 
equi^r  will  establiBh  the  lease.    T.  17S9*  1  At.  489.] 

[oy  St.  S9  6. 2.  c.  31.  infimts,  lunatics,  and  feme  coverts,  may  q>pl7 
by  petition  to  chancery,  &c.  and  by  leave  surrender  leases  by  deed,  in 
order  to  renew  the  same.] 

(B  4.)  A  statute^  or  recognizance. 

So,  if  an  infimt  acknowledges  a  statute,  or  recognizance;  it  shall  be 
good  till  it  be  defeated.     10  Uo.  43.  a.     B^d.  pi.  123. 

(B  5.)  A  contract  for  necessaries,  or  for  his  own  benefit 

So,  if  an  infant  makes  a  contract  for  necessariesy  it  binds  him* 
Co.  L.  172.  a. 

As,  if  he  contracts  to  pay  for  his  eating  and  drinking.  Co.  L.  172.a. 
R.Jon.  182. 

Or,  contracts  generally  for  his  table,  or  with  his  brewer  for  drinL 
R.  1  Rol.  729. 1. 6.    R.  Latch,  157.    Dy.  104.  b.  m  marg. 

So,  if  he  contracts  for  necessary  apparef.  Co.  L.  1 72.  a.  1  RoL 
729. 1. 5. 

Or,  with  a  tailor  to  make  clothes.  R.  Latch,  157-  R.  Jem.  146. 
Dy.  1 04.  b.  in  marg. 

Andif  hebrin^  the  materials  to  the  tailor,  there  is  no  need  to  aver 
that  they  were  suitable  to  his  quali^.     R.  Latch,  157* 

So,  if  he  contracts  for  physic.     Co.  L.  172.  a. 

Oo  for  his  cure  with  a  surgeon,  when  he  is  wounded.     Pal.  528. 

Or,  for  billets  and  firing.     1  Rol.  729. 1.  30. 

Or,  for  his  schooling,  or  instruction  in  reading  and  writing,  &c 
Co.  L.  172.  a.     R.  1  Sid.  1 12.     Mar.  40. 

Or,  for  all  together,  diet,  apparel,  washing,  lodging,  and  schooling. 
R.  Pal.  523. 

Or,  in  consideration  that  A.  had  expended  7/.  for  diet  and  teadung, 
to  pay  7/.     R.  Jon.  182. 

So,  a  contract,  to  pay  so  much  per  ann.  for  his  diet  and  schooling  is 
good,    R.  1  Rol.  729. 1.  S5. 

Or,  if  he  be  a  housekeeper,  to  find  victuals,  &c.  for  his  &mily. 
1  Sid.  112. 

[Necessaries  for  an  infant's  wife,  are  necessaries  for  him,  but  not  if 
provided  in  order  for  the  marriage.     P.  5  G.     Str.  168.] 

And,  upon  such  contract  by  an  infant,]^  an  assumpsit  lies.  R.  Latcbi 
169.     Jon.  146.     Pal.  528. 

Or,  if  he  gives  a  single  bill  for  money  upon  such,  contract,  it  binds 
him.     1  Rol.  729. 1.  20.     Cro.  El.  920.     R.  1  Lev.  86. 

So,  if  he  accounts  upon  such  contract,  an  assumpsit  lies  upon  an  in- 
sirmd  computdsset.  Pal.  528.  Dub.  [B.  R.  M.  26  Geo.  3.  1  T.  R. 
40  cont] 

The  court  shall  be  judge  what  things  are  necessaiy.  Cro.  £i. 
533. 

[If  goods,  not  necessaries,  are  delivered  to  an  infant,  who  after  M 
age,  promises  to  pay,  he  is  bound.  H,  12  G.  Str.  690.  B.  R.  £^ 
27  Geo.  3.     1  T.  R.  648.] 

[Agreement  of  an  infismti  beneficial  to  himself  at  the  ^e  it  is  made, 
binds  him.    2T.R.161.] 

[An 
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{An  infiwt  wlio  Utm  witbf  and  is  properly  maintaiiied  by  the  pareotf 
IS  not  liable  to  a  stranger  for  necessaries  supplied.    2  Blk.  1525.] 

[The  cmesdon  whether  necessaries,  or  not,  was  left  in  this  case  to  the 
jury.    8  T.  R.  578.     1  Esp.  211.    5  £sp.  152.] 

[Where  the  question  is,  whether  articles  ftimished  to  an  infant  are 
neeessaries^  unlm  it  clearly  i4)pears  that  they  are  not,  the  question  must 
be  left  to  the  Jury,     1  M.  &  S.  788.] 

[Liveries  for  an  infants  servant  are  necessaries,  where  his  situation 
makes  it  proper  that  he  should  keep  one.     8  T.  R.  578.] 

[An  in&nt  cannot  bind  himself  to  pay  for  die  maintenance,  curing, 
&e«  of  any  animals  he  ought  not  to  keep.     Str.  1101.] 

[TherdTorei  in  an  action  for  farrier's  work  and  horses  medicines, 
where  the  defendant  pleaded  infancy^  a  replication  that  the  work  and 
medidnes  were  necessazy  for  the  horses,  was  held  ill,  because  it  did  not 
appear  that  the  horses  were  proper  for  the  defendant.     Ibid.] 

(B  6.)  May  do  things  necessary* 

So^  an  infimt  may  do  things  necessary  to  be  done  for  the  public  good : 
asy  he  shall  be  sworn  to  the  kmg  in  the  leet,  after  the  age  of  twelve  years. 
Co.  L.  172.  b.     Vide  Chancery,  (8  R.  3,  &c.) 

May  do  homage.    Co.  L.  65.  b. 

And  present  to  a  church  to  avoid  a  lapse.    Co.  L.  172.  a. 

So,  an  infant  may  do  a  thing,  to  which  he  is  bound  or  compellable 
by  law.    Ca  L.  1 72.  a. 

As,  he  may  assign  dower.     Co.  L.  35.  a. 

Sof  an  infant  may  maintain  an  action  against  a  man  of  full  age  upon 
mutual  promises  of  marriage.    Dub.  F.  ^.  275. 

[Infiiot  may  sue  on  a  contract  of  marriage  with  a  person  of  full  age, 
though  infimt  cannot  be  sued.    T.  5  &  6  G.  2.  •  Str.  937*] 

Sof  he  shall  maintain  assumpsit^  covenant,  &c.  upoa  mutual  promises 
or  covenant^  though  he  himself  is  not  bound  by  his  promise  or  covenant 
on  the  other  part.  R.  1  Sid.  41.  446.  Vim  Action  upon  the  Case 
upon  Assumpsit^  (B  14.)— Covenant,  (B  1.) 

[Though  a  contract  with  an  infant  be  voidable  by  him,  yet  k  cannot 
be  avoided  by  the  opposite  party.  For  example,  a  trading  contract. 
2  M.  8c  S.  205.] 

[So,  he  may  be  the  lessor  in  an  ejectment,  but  then  he  must  give 
security  for  costs.     1  Wils.  102.] 

[Bat  if  his  guardian  undertake  for  costs,  it  is  suiBcient.  Cowp.  128.] 

A  fortioriy  where  the  money  or  consideration  on  the  part  of  the  in« 
font  is  paid,  and  the  consideration  executed.  Cont.  per  Winch,  1  RoL  1 9. 
1.  15.     Ace.  per  Hob.  77.    R.  1  Sid.  41.    R.  1  Vent.  51.     1  Mod. 25. 

So,  by  custom,  an  infant  may  make  a  feo£ffaient  at  the  age  of  fifteen 
years,  which  shall  not  be  defeated. 

Or,  a  lease  for  years.     Co.  L.  45.  b. 

But  a  custom,  that  an  infimt  may  make  a  feoflfinent,  grant,  &c. 
when  h^  can  measure  an  ell  of  doth,  or  count  twelve-pence,  is  void. 

Godb.  14. 

[A.  mortgages  to  B.  who  dies,  leaving  C.  his  son  and  heir  at  law  an 
infimt,  and  D.  his  widow,  joint  executors,  A.  borrows  more  money  of 
E.,  and  with  part  pays  ofFC.  and  D.,  v^o  by  lease  and  releate  convey 
to  E.,  this  conveyance  binds  C.  the  mfimt.    M.  6  G.  S.    S  B.  M.  17S4.] 
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[The  acts  of  an  infant  which  do  not  touch  his  intereBt,'  bnt.  take 
effect  frcHn  an  authority  which  he  is  trusted  to  ezerdsef  are  bindings 
IbidO 

[The  infant's  privily  shall  never  be  turned  to  a  weapon  of  fraud  or 
injustice.     Ibid.] 

[The  lord  may  sue  for  the  fine  due  on  the  admittance  of  an  in&nt 
copyholder  whenhe  comes  of  age.    3  Burr.  i717*] 

(C.  1.)  mfiut  \\t  cannot  Do^ 

But  an  infant  cannot^  generally^  do  an  act  which  requires  an  oath; 
as,  he  cannot  do  fealty.     Co.  L.  65.  b.     Vide  Devise,  (H  2.) 

Shall  not  be  sworn  upon  an  inquest.     Co.  L.  157.  a.  173-  b.  . 

Cannot  wage  his  law.     Co.  L.  172.  b. 

Nor,  make  his  law  of  non-summons.     Co,  L.  172.  b. 

So,  he  cannot  do  a  thing  which  requires  skill  and  ability :  as,  he  can* 
not  do  the  service  of  graud  serjeantry  at  the  coronation,  but  by  deputy. 
Co.L.107.b. 

[An  infant  cannot  be  a  mayor  of  a  corporation,  nor  elected  a  buigeaa 
of  one.     Semb.  M.  7  O.  2.    B.  R.  H.  8.] 

So,  he  cannot  be  steward  of  a  manor,  nor  take  a  grant  of  ihat 
ofiice  in  possession  or  reversion.  Co.  L.  8.  b.  R.  1  Rol.  731. 1.  40. 
Cro.  El.  637. 

Neither  can  he  be  bailiff  or  receiver :  for  he  has  not  skiH  to  render  an 
account.     Co.  L«  172.  a. 

[Neither  can  he  be  elected  a  burgess  (of  Portsmouth)  though  he  be 
not  sworn  in  till  after  ace.     Cowp.  226.] 

But  an  infant  may  tiS:e  a  grant  of  the  stewardship  of  a  mainor,  exer- 
i^endum  per  se  aid  deputatwn.    R.  Cro.  Car.  279.  Vide  Copyhold,  (R  5.) 

Vide  Officer,  (B  S.) 

(C  2.)  What  act  by  him  is  voi4. 

So^  an  infant  cannot  do  an  act  apparently  to  his  prejudice :  as,  he 
cannot  make  a  lease,  not  rendering  rent;  for  such  lease  shall  be  void. 
1  Rol.  729*  1.  52.     R.  Mo.  105.     Semb.  Cro.  £1.  220. 

So,  a  feoffinent  by  an  infant^  with  livery  by  letter  of  attorney,  is  void. 
Perk.  Grant.  IS. 

[But  a  feoffment  by  an  in&nt,  if  he  make  livery  personally,  is  only 
voidable.    Ld.  R.  315.] 

So,  a  feoffinent  by  himself  to  his  guardian  in  socage,  upon  a  pre- 
sumption of  fraud.     1  Rol.  728. 1.  32^ 

So,  generally,  every  deed  by  an  infant;  as,  a  grant  of  a  rent  chai^ge, 
annuity,  &c.    Perk.  Grant.  13.     3  Mod.  310. 

A  surrender  by  him,  of  a  term  for  years,  to  him  in  reversion  or  re- 
mainder.    R.  1  Rol.  728.  1.  S6.    Cro.  Car.  502. 

Though  the  surrender  be  by  acceptance  of  a  new  lease  upon  the  same 
rent     1  Rol.  738. 1. 40.     R.  Cro.  Car.  502.  ' 

Though  the  deed  be  delivered  with  his  own  hand.  Cont.  2  Itol. 
21.1.10.  ,     . 

[A  joint  warrant  of  attorney,  given  by  the  infant  and  anpt]ier,  may 
be  vacated  against  the  iofant  only.   .2  Bl.  Rep.  1 133.] 

[An 
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{An  infant  catinot  execute  a  power  over  a  real  estate.  P.  1749. 
3  Atkyns,  695.    1  Vesey,  298.] 

'[Therefore,  if  a  father  devises  his  real  estate  to  trustees,  to  apply  the 
rents  to  the  sole  use  of  his  daughter,  notwithstanding  her  coverture, 
and  to  permit  her  by  any  deed  or  writing  to  give,  devise,  and  bequeath 
the  same,  notwithstanding  her  coverture,  as  she  should  think  fit ;  her 
will  made  during  her  infancy  is  not  a  good  execution  of  this  power. 
Ibid.] 

So,  regularly,  a  contract  by  an  in&nt,  if  it  be  not  for  necessaries^ 
shall  be  void.    Vide  ante,  (B  5*) 

And.  therefore,  a  covenant  by  an  infimt  to  bind  himself  apprentice^ 
does  not  bind,. except  when  it  is  warranted  by  the  custom  of  London,  or 
by  the  st.  5  £1.  4.  D.  Cro.  £1.  65S.  2  Cro.  494.  Vide  Justice  of 
Peace,  (B55.) 

And  if  he  be  an  apprentice  pursuant  to  the  custom  or  the  statute,  he  i& 
not  bound  by  a  collateral  covenant.     Cro.  £1.  653.     R.  Cro.  Car.  179. 

So,  a  promise  by  him  or  another,  in  consideration  of  forbearance  of 
a  debt  due  by  him  during  his  infancy,  is  void.  Vide  Action  upon  the 
CiGise  upon  Assumpsit,  (6 1. — F  8.) 

So,  if  an  infant  be  a  mercer,  &c..  and  buys  goods  and  wares  for  the 
use  of  his  shop»  the  contract  does  not  bind  him.  R.  1  Rol.  729. 1.  15. 
Dy.  104.  b.  in  marg.     R.  2  Cro.  494.     [M.  11  G.  2.     Str.  1083.] 

If  he  borrow^  money,  though  he  afterwards  employs  it  for  necessaries. 
1  Sal.  279. 

Or,  it  was  lent  to  him  for  necessaries ;  for  the  lender  ought  to  provide 
them.     R.  1  Sal.  386.  7- 

So,  if  an  action  be  for  money  lent  and  laid  out,  and  the  defendant 
pleads^  within  age,  and  the  plaintiff  replies,  for  necessaries ;  for  he  does 
not  answer  to  the  loan.     R.  5  Mod.  368. 

So,  if  an  infant  trades  as  a  merchant,  and  gives  a  bill  of  exchange^ 
it  ^all  be  void.     R.  Carth.  160. 

So,  if  an  infant  gives  an  obligation  for  a  sum   due  for  necessaries,  it . 
shall  be  void.     Co.  L.  172.  a.     R.  Cro.  £1. 920>     Mo.  679.     Adm.  U 
Lev.  86. 

Orj  accounts  for  necessaries  bought,  artd  an  action  upon  assumpsit  is 
brought  for  necessaries  due  upon  account.     2  Rol.  271 . 

[An  infant  who  lives  witli  his  parent,  and  is  properly  maintained  by 
him,  cannot  bind  himself  to  a  stranger,  even  tor  necessaries.  2  Bl.  Rep. 
1325.]^ 

So,  if  an  infant  sells  goods,  the  sale  is  void ;  and  if  the  vendee  takes 
them,  trespass  lies  against  him.     1  Mod.  137.     Vide  post,  (C  3.) 

If  he  loses  money  at  gaming,  and  the  winner  takes  it,  trover  lies. 
F.  g.279. 

[The  court,  on  motion,  will  set  aside  a  judgment  on  a  warrant  of  at- 
torney executed  by  an  infant.    T.  10  &  1 1  G.  2.    B.  R.  H.  376.] 

[All  gifts,  grantsi  or  deeds,  which  do  not  take  effect  by  delivery  of  his 
hand^  are  void.     M.  6  O.  3.     3  B.  M.  1794.] 

[A  lease  on  which  no  rent  is  reserved  is  not  absolutely  void.  Infant 
may  make  lease,  without  rent,  to  try  his  title.    Ibid.] 

[Lessee  can  in  no  case  avoid  the  lease  on  account  of  the  lessor's  in&ncy, 
therefore  not  void.    Ibid.] 

[A  surrender  by  deed  is  not  absolutely  void ;  infant  surrenders  un- 
profitable lease^  lessor  accepts,  the  premises  are  burnt,  he  cannot  say 
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ikt  min^nder  is  Toid.  The  other  party  to  a  deed  euk  in  no  caie  olgect 
on  account  of  infancy.    Ibid.] 

[If  there  should  be  a  new  caae^  where  it  would  be  more  benefidal  to 
have  it  void,  (as  if  he  might  otherwise  be  sutgect  to  fcnfature,  damans 
or  breach  of  trust),  the  reason  of  the  privilege  would  warrant  ezceptiaii 
to  this  general  rule.    Ibid,] 

fBy  St.  17  O.  9.  c  96.  annuity  granted  by  iniant  void^  though  a^ 
tempted  to  be  confirmed  when  of  age.] 

[To  solicit  infant  to  grant  annuity,  punishaUe  by  finei  nnpriscHUiMity 
or  corporal  punishment.] 

[An  infknt  cannot  give  a  bond  evaa  for  necessaries.    4  T.  R.  d6S«] 

[Nor  is  he  liable  for  interest  secured  on  a  bond.    8  East,  dSO.] 

[And  a  contract  prejudicial  to  an  in&nt  is  void,  and  therefore  inca- 
pable of  confirmation.     3  M.  &  S.  447.] 

[Assuti^sit  on  an  account  stated  does  not  lie  against  an  infimt.  The 
reason  is,  that  the  consideration  for  the  promise  is,  not  the  being  found 
indebted,  but  the  stating  of  the  account ;  therefore  there  is  no  considera- 
tion for  die  promise.     1  T.  R.  40.] 

[If  a  warrant  of  attorney  to  confess  judgment  is  given  by  an  ii^mt,  the 
court  will  cancel  it.     1  H.  B.  75.] 

(C  S.)  What  only  voidable. 

So,  generally,  every  purchase  by  an  infimt  is  voidable.  Co.  L.  9.  b. 
Vide  ante,  (B  1.) 

And  a  conveyance  by  fine^  common  recovery,  feo£Knent,  exchange^  &c. 
Vide  ante,  (B  2,  3.) 

So,  a  lease  for  rendering  rent.     F.  g.  279.    Vide  ante,  (B  3.) 

A  statute,  or  recogni2ance.    Vide  ante,  (B  4.) 

So,  a  lease  of  a  copyhold  without  licence,  rendering  rent.  R.  TiStch, 
199. 

S0|  if  an  infant  balk  goods  to  his  own  use^  it  is  only  voidable ;  for 
trespass  does  not  lie  against  the  bailee.     1  Rol.  730. 1. 20. 

So,  if  he  sells  goods,  and  delivers  them  with  his  own  hands,  trespass 
does  not  lie  against  the  vendee.     1  Mod.  137.    Vide  ante,  (C  2.) 

[If  a  person  jointly  interested  with  an  infant  in  a  lease,  obtain  a  re- 
newal to  hihiself  only,  and  the  lease  prove  beneficial,  he  shall  be  held  to 
have  acted  as  trustee,  and  the  infant  may  claim  his  share  of  the  benefit; 
but  if  it  do  not  prove  beneficial,  he  must  take  it  upon  himself.  C.  P.  H. 
39  Geo.  3.     1  Bos.  &  Pull.  Rep.  376.] 

[Every  indenture  of  an  infant  is  voidable  in  his  election,  unless  made 
under  the  provisions  of  a  statute.     5  T.  R.  715.] 

(C  4.)  How  avoided. — By  duanfuit  infra  (Btatenu 

If  an  infant  aliens  in  fee,  in  taU,  or  for  life^  by  conveyance  inpaiSf  he , 
at  his  full  age^  or  his  heir,  may  avoid  it  by  a  writ  oidumJuU  iiffraataUwu 
F.  N.  B.  192  G.    Vide  DwnJuU  infra  JBtaiem^  (A). 

And  it  lies  in  the  per^  in  thie  per  et  cut,  or  in  the  past*  ¥•  N.  B. 
192.  H. 

So,  it  lies  by  the  lieir,  though  he  be  within  age.    F.  N.  B.  192. 1. 

So,  if  husband  and  wife  alien  the  land  of  the  wife,  both  being  infiints; 
the  wife,  after  the  death  of  her  husband,  may  havte  a  dumjuit  ifffra  4gMem. 
F.  N.  B.  192  K^    Co.  L.  SS7«  a. 

So, 
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Sob  if  ihey  join  in  an  alienation  where  the  wife  only  was  an  infimt ; 
after  the  death  of  her  husband,  she  may  have  a  dumjuit  infra  atatem^  as 
well  as  a  cui  in  vitd.    Dub.  F.  N.  B.  192.  L. 

But  if  joint-tenantSy  infants^  join  in  an  alienation^  they  cannot  join  in  a 
dumjuit  itffra  (setatem.     F.  N.  B.  192.  K. 

And  if  one  of  them  aliens^  the  survivor  shall  not  have  a  dumjuit^  Sec 
fbr  the  jointure  was  severed,  but  the  hdr  of  the  alienor.     F.  N.  B.  192. 

(C  5.)  By  entry,  &c. 

So,  an  infant,  or  his  heir*  may  avoid  his  feoffinent,  &c«  by  entry,  when 
the  entry  is  not  tolled.     F.  N.  B.  192.  G. 

If  a  husband  within  ase  makes  a  feoffinentof  the  land  of  his  wife^  and 
dies,  she  may  enter.    Lit.  s.  633. 

But  if  the  alienation  was  by  fine,  recovery,  &c.  which  are  matters  of 
record,  it  must  be  avcnded  by  error. 

So,  a  statute,  recognizance,  &c.  by  an  iniiint,  shall  be  avoided  by 
audita  querela. 

So,  an  obligation,  or  other  deed,  diall  be  avoided  by  plea  of  within 
age;  for  it  cannot  be  said,  nan  estfaehan. 

(C  6.)  How  affinned. 

If  an  infant  continues  in  possession,  after  his  ftiU  age,  of  lands  de- 
mised to  him  during  his  minority,  he  a£Bnns  the  lease.  R.  1  RoL 
731, 1.45. 

If  an  infant  aflirms  a  lease  to  him,  afler  his  fiill  age,  he  shall  be  liable 
to  the  arrears  of  rent  incurred  before.  R.  1  Rol.  78 1. 1. 50.  2  Cro.  320. 
2  Bui.  69.     Godb.  365. 

So,  during  his  infancy,  if  he  occupies  by  virtue  of  the  lease,  Rb 
8  BuL  69. 

(C  70  When  it  cannot  be  affirmed* 

But  if  the  estate,  &c.  to  the  infant  was  void,  it  cannot  be  affirmed  by 
his  agreement  at  full  age ;  as,  if  a  lessee,  being  an  infimt,  takes  a  new 
lease,  to  commence  at  a  future  day;  this  shall  not  be  a  surrender,  though 
at  full  age  it  commenced,  and  he  then  entered  and  claimed  by  this  new 
lease.     R.  1  Rol.  728. 1. 40. 

If  he  sells  his  term,  the  sale  shall  not  be  affirmed,  though  he  accepts 
part  of  the  money  af^r  his  full  age.     R.  Dal.  47. 

(C  8*)  By  wham  avoided. 

A  feoffinent,  or  other  alienation  by  an  infant,  may  be  avoided  by 
himself. 

Or,  by  any  privy  in  blood ;  as,  by  his  heir.     8  Co.  42.  b. 

Though  he  be  a  special  heir  who  takes  jp^ybrmam  dxmi^  and  not  heir 
general.     8  Co.  43. 

But  it  shall  not  be  avoided  by  a  privy  in  estate ;  as,  by  the  lord  by 
escheat.     8  Co.  43. 

(C  9.)  At  what  time. — Within  or  after  full  age^ 

A  feoffinent,  or  other  alienation  inpaisj  by  an  infant,  may  be  avoided 
by  him  or  his  heir  at  any  time  by  entry ;  be  it  within  age,  or  afler  his  full 
ttge.     Co.  L.  880.  b. 

Thoush  it  be  by  indenture  of  bargain  and  sale  inrolled.     2  Inst.  673. 

Oo4  [If 
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[If  infant  makes  feoffinent,  or  oonveyt  by  lease  and  release^  and  re- 
enters within  age,  still  the  feoffinent  or  conveyance  is  only  voidable,  and 
he  may  elect  to  confirm  it  when  of  full  age ;  therefore  a  stranger  cannot 
avail  himself  of  infant's  entry,  for  he  cannot  elect  for  him.  M.  6  G.  3- 
SB.M.  1794.] 

So,  a  judCTient  against  an  in&nt  may  be  avoided,  before  or  after 
his  full  ace,  by  error,  for  that  he  appeared  by  attorney,  being  anin&nt, 
and  not  by  guardian ;  for  it  shall  not  be  tried  by  inspection,  but  by  the 
country.     R,  2  Rol.  573. 1. 15. 25.  45. 

(C  10.)  After  foil  age. 

But  a  dumjidt  infra  ateUem  does  not  lie  by  an  infant  himself  during 
his  nonage.     F.  N.  B.  192.  G.    Vide  ante,  (C  4.) 

(C  1 1.)  During  his  nonage* 

So,  matter  of  record,  which  ought  to  be  tried  by  inspection,  cannot 
be  avoided  after  his  full  age. 

And  therefore,  a  fine  or  recovery  by  an  infant  ought  to  be  reversed 
by  error  during  his  nonage. '  2  Inst.  48S,  4, 673.  Co.  L.  380.  b.  Semb. 
1  Lev.  142. 

Or,  upon  examination  and  inspection  of  the  infant,  it  shall  be  vacated. 
R.  Skin.  24. 

And  the  inspection  ought  to  be  before  his  full  age.  Semb.  2  Cro. 
230. 

So,  a  statute  or  recognizance  ought  to  be  avoided  by  audita  querela 
during  his  nonage.  Q>.  L.  380.  b.  2  Inst.  673.  R.  1  And.  25. 
Bend.  80. 

But  if  he  be  inspected  during  his  nonage,  and  it  be  recorded  that  he 
is  within  age ;  the  judgment  tor  reversal  may  be  after  his  full  age. 
Co.  L.  380.  b. 

When  trial  shall  be  by  inspection,  and  how,  vide  Trial,  (B  1,  &c.) 

(D)  QCte  pni)ilege0  of  an  infant. 

(D 1.)  When  the  parol  demurs. 

In  all  actions  anoestrel  rightful,  when  a  bare  right  descends  to  the 
iqfant  fi'om  his  ancestor,  the  parol  demurs  till  his  full  age ;  without 
other  plea,  except  the  prayei*  of  the  tenant  that  the  parol  may  demur; 
for  he  shall  not  be  in  danger  of  a  perpetual  bar  of  his  right  for  want  of 
knowledge.     R.  6  Co.  3.  b. 

[An  imant  devisee  sued  under  statute  3  W.  &  M.  c.  14.  in  req[)ect  of 
property  devised,  cannot  pray  the  parol  to  demur.     4  East,  485.] 

[An  mfant  cannot  pray  the  parol  to  demur  in  any  other  stage  of  the 
proceedings  than  at  the  time  of  pleading.  B.  R.  M.  3 1  G.  3.  4  T.  R. 
75.] 

[And  affidavit  of  infancy  is  tiot  necessary :  plaintiffmay  reply  full  age. 
'    Barnes,  267.] 

As,  in  a  writ  of  right.    6  Co.  3.  b. 

In  a  formedon  in  reverter.    Ibid. 

Or,  remainder.    2  Inst.  291.     Vide  6  Co.  4.  a. 

So,  in  a  dumfuit  infra  netatem^  or  mm  company  by  an  heir  within  age; 
for  a  right  descends  from  the  ancestor.    6  Co.  4.  a.    2  Inst^  29 1« 

So, 
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Sdy  an  extent  shall  n6t  be  against  an  infant  upon  a  statute,  or  recog- 
nizance, by  his  ancestor,  during  his  nonage. 

And  if  it  be  against  the  ancestor,  and  the  sheriff  returns  that  he 
is  dead,  and  the  heir  within  age,  he  shall  be  aided  by  an  audita  querela* 
Mo.  37. 

So,  by  the  common  law,  in  actions  ancestral  possessory,  (where  the 
ancestor  died  in  possession),  by  an  infant,  if  the  tenant  pleads  such  a 
plea  as  shews  that  nothing,  or  only  a  bare  right,  descended  to  the  infiuit, 
so  that  it  is  like  to  an  action  ancestral  ri^tfiil,  he  may  pray  that  the 
parol  may  demur:  but  not  without  such  plea.     R.  6  Co,  4.  a. 

As,  in  cosinage,  aiel>  besaiel^  &c.  till  the  sL  Glo.  2.    6  Co.  4.  a. 

So,  in  a  quid  juris  clatnat,  if  the  tenant  allies  a  grant  to  be,  without 
impeachment  of  waste,  and  saving  his  privilege,  &c.    6  Co.  4.  b. 

So,  in  waste  if  he  pleads  such  a  deed ;  for  the  infimt  cannot  try  the 
deed,  &c.    6  Co.  4.  b. 

So,  in  a  formedon  in  descender,  if  the  tenant  alleges  a  feofiinent  from 
the  ancestor,  with  warranty  and  assets.    2  Inst.  291. 

[If  lands  in  fee  descend  on  an  infant,  the  parol  shall  demur  in  eqtiity 
as  in  law;  but  where  a  lease  is  made  to  a  man  and  his  heirs  during  three 
lives,  the  heir  does  not  take  by  descent  but  as  special  occiqiant,  and 
shall  not  demur.     T.  17S5.     3  P.  W.  365.] 

(D  2.)  When  not. 

But  in  an  action  possessory  by  an  infant,  the  tenant,  though  he  pleads 
such  plea,  cannot  have  the  parol  demur  for  his  nonage.     R.  6  Co.  3.  b. 

Thoufi;h  it  be  a  real  action  for  land  which  he  has  by  descent,  and  the 
tenant  pleads  a  deed,  or  warranty,  of  his  ancestor;  as,  in  a  writ  of  right 
of  a  deforcement  to  the  infant  himself.    6  Co.  3.  b. 

In  escheat,  cessavit,  writ  of  right  upon  a  disclaimer,  where  he  has  the 
seigniory  in  possession.    6  Co.  3.  b. 

In  a  mort  d'ancestor,  or  other  assise;  for  the  jury  appears  the  first 
day,  and  it  iajestinum  retnedium.    6  Co.  4.  b. 

So,  now,  by  tiie  st.  Glo.  6  Ed.  1. 2.  in  mort  d'ancestor,  cosinage,  aid, 
or  besaiel,  the  parol  shall  not  demur  for  the  nonage  of  tiie  demandant. 
2  Inst  290.     6  Co.  4.  a. 

Nor,  by  the  st.  W.  1.  47*  in  a  writ  of  entry  sur  disseisin  by  the  heir 
of  the  disseisee.     2.1nst.  258.    6  Co.  4.  b. 

Nor,  in  an  appeal  by  an  in&nt;  though  the  infant  is  not  bound  to 
fight,  if  the  defendant  wages  battie.    2  Inst.  320. 

Nor,  in  a  scire  Jacias  to  execute  a  fine^  whereby  land  was  rendered 
to  his  ancestor  in  remainder,  after  the  death  of  B.  now  dead.  R.  Mo. 
16. 

[If  error  is  brought  on  a  judgment,  that  the  parol  shall  demur,  the 
nonage  cannot  be  pleaded  to  the  writ  of  error,  but  the  infant  shall  an- 
swer to  the  errors  assigned.     M.  13  G.  Ld.  Raym^  1433.     Str.  861.] 

(D  Si)  When  he  shall  have  bis  age. 

So,  generally,  in  all  real  actions,  if  the  tenant  be  within  age,  and 
claims  by  descent,  he  shall  have  his  age ;  as,  in  aiel,  formedon,  &c. 
6  Co.  4.  b. 

If  it  be  prayed  in  aid,  by  tenant  for  life,  of  the  infant  in  reversion. 
U  H.6. 10.  b. 

So, 
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80|  in  error  to  revcne  a  fine,  dKmgh  the  pfaontiff  coanterpkads  duit 
she  cliums  dower  only.  Per  three  J.  S  Cro.  S9S.  Mo.  ace  if  the  in- 
fimt  be  alio  tenre  tenant  as  wdl  as  heir  ;  othenrise^  not«    Mo.  847. 

1  RoL  251.  32S. 

Soj  in  debt  against  the  heir,  or  a  scire  facias  npon  a  jodfiment,  sta- 
tate,  or  reoognizanoe.  S  Co.  18.  a.  Co.  L.  290.  a.  11  fl.  6. 10.  b. 
-  Vide  Pleader,  (2  £  3.) 

And  by  the  st  Mert.  5*  non  current  tfiurtf  against  an  infiuit ;  and  there* 
finr^  he  shall  not  pay  a  namsnepcena  for  rent,  or  upon  an  obligatkxi, 
or  reooffnizance.     9  Inst  88, 9. 

But  ne  shall  not  have  his  age,  in  an  action  for  his  own  wrong;  as,  ina 
cessavit  for  his  own  cesser*    6  Co.  4.  b.     Co.  L.  380.  b. 

Nor,  y^ere  he  claims  as  occupant  npon  a  grant  of  an  estate  for  life  to 
his  &ther  and  his  heirs.     R.  1  And.  21. 

Nor,  in  estrepemerU  for  waste ;  for  it  is  in  the  nature  c^  trespass. 

2  Inst.  826. 

Nor,  in  a  nuper  cbiit^  which  is  to  try  the  privity  ofblood.   6  Co.  4.  b. 

Nor,  in  error,  where  he  is  not  terre-tenant.    47  Ed.  3.  8. 

Nori  if  prayed  in  aid  as  patron,  in  annuity  against  the  parson;  for  no 
loss  fiiUs  upon  the  patron.     R*  11.  H.  6.  10.  b. 

In  partition.     6  Co.  4.  b.     Hob.  179. 

In  attaint,  or  disceit.     2  Cro.  898.     47  Ass.  9.     47  Ed.  8.  8. 

In  dower.     2  Cro.  398. 

In  a  quod  ei  deforceat  to  avoid  a  recovery  by  de&nlt  against  a  woman 
entitled  to  dower.  ,  2  Cro.  893. 

Nor,  by  the  st.  W.  1.  47.  in  a  writ  of  entry  sur  disseisifh  against  the 
heir  of  the  disseisor.     2  Inst.  257* 

Nor,  by  the  st.  2  W.  40.  inao/t  in  vUdyOTSwraa  in  mid.  2  Inst.  455. 

So,  by  the  st.  Marlb.  52  H.  3.  6.  in  a  writ  of  ward  against  die  heir,  if 
the  heir  be  an  infant,  he  shall  not  have  his  age.    2  Inst.  112. 

So,  if  a  woman  recovers  in  dower  by  default,  it  is  not  error  diat  the 
tenant  was  within  age.  R.  Mo.  848.  per  two  J.  Gawdy  cont.  Oo.  £1. 
557.  567.    Mo.  342. 

(D  4.)  When  laches  does  or  does  not  prejudice  him. 

So,  lacbesiy  generally,  does  not  prqudice  an  infant,  in  respect  of  a  prior 
right  or  entry;  as  a  descent  does  not  take  away  his  entry*  Co.  L.245.b. 
VWe  Disfcent,  (D  7.) 

A  fine,  and  non-claim,  by  the  common  law,  do  not  bar  his  right.  H« 
Com.  359.     Vide  Fine,  (K  8,  4.) 

Nor,  a  warranty  bar  his  entry,  if  he  was  within  age  at  the  descent  of 
the  warranty.     Co.  L.  380.  b. 

So,  where  there  is  a  condition  annexed  to  the  estate,  that  for  non* 
payment  the  rent  shall  be  double ;  if  the  in&nt  does  not  payt  it  shall  not 
be  double ;  for  by  the  st.  Mert.  5.  n&n  current  usura  contra  aliquem  infra 
tetatem  existentem.     Co.  L.  246.  b.     2  Inst.  88,  9.     > 

So,  where  an  infant  is  in  ward  to  the  king^  he  does  not  foirfeit  his 
estate  by  breach  of  a  condition.     Hard.  16* 

But  an  infant  shall  be  liable  for  the  breach  of  a  condition  in  law  an- 
nexed to  his  estate.     Co.  L.  283.  b.     Hard.  1 1. 

So,  he  shall  be  subject  to  a  charge,  or  penalty ;  a%  for  waste>  or  cesser 
of  rent  for  two  years»     PK  Com.  364.  b. 

So) 
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Sot  he  shall  be  suluect  for  a  condition  m  fiurt  annezed  to  his  e^ate# 
Co.  L.  246,  b.    R.  S  Lev.  21.    Ray.  236*     I  Mo<L  86.    1  Vent  199* 

So,  he  shall  lose  his  goods  if  they  are  waited)  strayed,  or  wxecked>&c 
though  an  infant*     PL  C<»n.  364.  b. 

So^  lapse  incurs,  if  an  infant  does  not  present  to  a  church  within  ux 
months.    Co.  L.  246.  a.    Vide  Esglise,  (H  1 1.) 

So,  a  villein,  who  continues  in  antient  demesne  for  a  year  and  a  day 
without  daim  of  his  lord,  shall  be  enfrandhised,  though  the  lord  be  an 
infimt.    Co.  L.  246.  a. 

So^  an  appeal  is  lost  if  it  be  not  commenced  within  ayear  and  a  day; 
though  the  h^  be  an  in&nt.    Co.  L.  246.  a. 

A  lord  shall  not  enter  for  mortipain,  if  he  does  not  enter  within  a  year, 
though  an  infant.    PL  Com.  364,  b. 

Nor,  shall  he  enter  upon  the  purchase  of  his  villein,  if  he  does  not 
enter  before  his  alienation ;  for  he  has  no  tide  till  entry.  PI.  Com. 
364.  b. 

So^  a  deso^it  from  the  king  binds  an  infant.    Co.  L.  246.  a. 

And  a  descent  from  a  common  person  to  an  heir,  who  is  thereby  re-* 
mitted ;  for  a  remitter  operates  against  an  infant.    Ca  L.  846.  a«    • 

So,  an  infant  shall  be  charged  for  a  trespass  done  by  him. 

So,  an  infimt  of  seventeen  years  of  age  shall  be  chiffged  for  malicious 
words.    Noy,  129. 

[(E)  9|^f0ce{Ianeou0.] 

[As  to  the  liabilities  of  an  infimt. — An  infiint  is  amenable  for  personal 
torts  alone,  and  is  not  in  general  responsible  in  an  action  ex  delicte^  for 
abusing  a  trust  or  confidence  reposed  in  him»  since  this,  in  effect,  would 
be  charging  him  with  a  breach  of  contract,  from  the  performance  of  which 
the  law  exonerates  him ;  hence,  he  is  not  liaUe  for  maliciously  riding  a 
horse,  lent  to  him  for  hire,  immoderately.    3  T.  R.  335.] 

[Where  the  substantial  ground  of  action  is  contract,  the  plaintiff  can- 
not, by  declaring  in  iortf  render  a  person  liable  who  would  not  have  heea 
liable  on  his  promise.  Therefore,  where  the  plaintiff  declared,  that  hav- 
ii^  agreed  to  exchange  mares  with  the  defendant,  the  defoidant,  by 
fabely  warranting  his  mare  to  be  sound,  well  knowing  her  to  be  unsound, 
falsely  and  fraudulentiy  deceived  the  plaintifi^  &c.  Held,  that  infimcf 
was  a  good  plea  in  bar.    2  Mars.  485.J 

{Boidenee. — If  issue  be  joined  on  a  replication  to  a  plea  of  infancy^ 
stating  a  ratification  since  the  age,  the  plaintiff  need  only  prove  a  promise 
by  the  defendant:  for,  1.  The  inference  is,  that  when  a  man  contracts* 
he  is  of  proper  age  to  contract,  until  the  contrary  be  shewn.  2.  The 
feet  that  he  was  an  infiuit  when  he  promised,  lies  wholly  within  the  de* 
fendant's  knowledge.     iT.  R.  648.] 

S  Execution. — An  infant  plaintiff  who  hadjsued  without  ^ocA^n  amgff 
not  be  discharged  on  motion,  when  taken  in  execution  for  the  costs* 
13  East,  6.] 

l^Rights  qfi  as  connected  loiih  third  persons, — An  infant  may  consider 
whoever>nters  on  his  estate  as  entering  for  his  use.  Therefore,  where 
a  fiither  died  seised,  leaving  two  infant  daughters  by  different  ventres,  his 
heiresses  at  law ;  held,  that  an  entry  by  the  mother  of  one  of  them,  as 
her  guardian  in  socage,  created  a  seisin  in  the  other,  so  as  to  carry  her 
share  by  descent  to  her  heirs.     7  T.  R.  386.] 

[Where 
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[Where  an  adult  and  an  infant  being  jointly  interested  in  a  leaae^  the 
adult  procures  a  renewal  to  himself  only ;  if  beneficial,  it  shall  enure  to  the 
infant  as  well.     1  B.  &  P.  876.] 

\TtighU  of  third  persons  connected  with- — The  privilege  of  avoidii^  t 
contract  on  the  ground  of  infancy,  is  a  personal  privil^e,  and  therefore 
can  only  be  insisted  on  by  the  infant  himself.     2  H.  B.  51 1.] 

[lAcmlitiesof  third  persons  connected  with. — A  joint  warrantof  attorney 
to  confess  judgment  by  an  infant  and  another,  may  be  vacated  again^ 
the  infant  only.     2  Blk.  IISS.] 

[The  infancy  of  one  grantor  does  not  avoid  the  several  covenant  of  the 
other.     4  Taunt.  10.] 

Di0cotitinu8nce  ht  an  tafimt*    Vide  Discontinuance,  (C  6.) 

iUmitaticn  of  action  to  an  inCsnt.    Vide  Temps,  (G  16.) 

9cdott  am  miit  to  inli  aoateat  an  infimf*    Vide  Chancebt,  (S  R  1,  2.)-' 

Pleader,  (2  C  1,  2.  — 2  E  1,&c.  —  2  G  S.— 
2  W  22,  — 3  L.  IS.) 

;0altttmattce  of  inflm0»    Vide  Chancery,  (S  R  6.) 
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(A)  (DQiien  a  trial  0i)all  be  bp  tnqueiett. 

(A  1.)  If  it  be  a  mere  matter  of  fact.  p.  57S4 
(A  2.)  Though  it  relate  to  a  matter  triable  by  certifi- 
cate, record,  &c.  p.  SJS. 
(A  3.)  Though  mixed  with  them.  p.  578. 

(B)  22Jljen  not.  p-  574. 

(C)  Snquetft,  botn  letummoneD. 

(C  1.)  By  venire  facias. — When  it  issues,  p.  574?. 
(C  2.)  To  whom  it  shall  be  directed,  p.  575. 
(C  3.)  What  form  is  sufficient  p.  576. 
(C  4.)  How  it  shall  be  returned,  p.  576. 
(C  5.)  By  habeas  corpora,  p.  577- 
(C  6.)  By  distringas  jutatores.  p.  577* 

(D)  5)0tD  0tt)Otn.  p.  578. 

(E)  (EOben  an  inquest  lettiaU  be  ta&en  bp  Default,  p.  578. 

(F)  ^otD  tt)e  inque0t  0baII  beijabe  tbemjetelbeiet.  p.  579. 
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When  a  trial  shall  he  by  inquest.  Sy$ 

*     •  • 

(A)  mttn  B  trial  jBtfiall  be  bp  inquetft. 

(A  1.)  If  it  be  a  mere  matter  of  fact 

[It  is  of  the  greatest  consequence  to  the  law  of  England,  and  to  the 
subject,  that  the  powers  of  the  judge  and  jury  be  k^t  distinct ;  that  the 
judge  determine  the  law,  and  the  jujy  the  fact;  and  if  ever  they  come  to 
be  confounded,  it  will  prove  the  connision  and  destruction  of  die  law  of 
England.     Per  Hardwicke  C.  J.     P-  7  G.  2.    B.  R.  H.  23.] 

iThe  construction  the  law  putteth  upon  facts  found  by  a  juiy,  is  in 
all  cases  undoubtedly  the  proper  province  of  the  court.     Foster,  i?560 

[So,  where  a  question  of  law  arises  at  the  trial;  thus,  concerning  the 
import  of  a  written  document.     1  T.  R.  172.] 

[IniefUion  is  a  fact.     6  T.  R.  265.] 

[Fraudj  sometimes  a  fiu:t,  sometimes  a  conclusion  of  law,  sometimes  a 
mixed  question.     5  T.  R.  4p26.] 

[As  to  reasonable^  probables  &c.  see  1  T«  R.  519.  2  H.  B.  565* 
6  East,  S.    7  East,  43.     Co.  Lit.  66.  h.     1  T.  R.  520.  5if5.  7840 

As  to  the  antiquity,  number,  qualification,  exemption,  and  challenge 
of  jurors,  vide  Challenge. 

What  matter  shall  be  found  by  a  verdict,  and  what  verdict  shall  be 
good  or  not,  vide  in  Pleader,  (S  1,  &c.) 

Where  the  trial  is  to  be  of  a  matter  of  fact,  regularly,  it  shall  be  tried 
by  an  inquest  of  the  same  county.     9  Co.  25.  a.    Dal.  74,  5. 

(A  2,)  Though  it  relate  to  a  matter  triable  by  certificate, 

record,  &c* 

So,  if  it  relates  to  a  spiritual  thing  when  the  matter  of  spiritual  conu- 
sance is  not  direcdy  in  issue,  it  shall  be  tried  by  the  country,  and  not  by 
the  certificate  of  the  bishop.     Vide  Certificate,  (A  2.) 

Or,  if  it  relates  to  the  circumstances  of  a  thing  upon  record,  which 
do  not  appear  upon  the  record:  as,  if  the  issue  be,  whether  a  tenant  in 
a  per  qua  servitia  held  of  the  conusor  at  tiie  day  of  the  note  of  a  fine. 
2  Rol.  574. 1.  IS. 

In  escape  against  a  sheriff,  who  returned,  non  est  inventus:  if  the  issue 
be,  whether  he  was  taken  by  the  sheriff.     2  Rol.  574. 1.  27* 

If  the  issue  be,  whether  an  atcion  be  pending  by  covin ;  for  the  covin 
is  the  principal.     2  Rol.  574. 1.  35. 

Whether  the  king  presented  upon  a  judgment,  or  avoidance;  though 
the  king's  presentment  is  upon  record  in  chancery.     2  Rol.  574.  1.  40. 

If  the  issue  be,  at  what  time  a  patent  was  inrolled.     2  Rol.  575.  L 17* 

Whether  the  king  was  sealed  af  the  time  of  a  patent.    2  Rol.  575.  L  22. 

Whether  a  plaint  was  levied  in  an  inferior  court  according  to  the 
cqstom.     R.  2  Rol.  578. 1.  15.     Hut.  20. 

If  the  issue  be^  whetiier  the  statute  stifle  was  duly  seised.  R.  Cro.  EL 
233. 

(A  3.)  Though  mixed  with  them. 

If  it  be  muLed  with  matter  of  record,  or  of  another  nature,  it  shall  be 

tried  by  the  country.     1  Sid.  314. 

So, 
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So^  if  itbcy  whether  a  chaidi  tt  void  bj  oe■MM^  dcDiifiti^  re- 
rigntitifln,  &c*;  for  the avoidaiioe  is  teatponl^  mad  die  fint  diing  to  be 
inquired  oC    Dal.  74. 

(B)  mhtn  not. 

When  trial  shall  be  bj  the  oertifiGste  of  the  bishop  or  oidinaiy,  vide 
in  Certificate,  (A  1,  &c.) 

When^  by  the  moath  of  the  reootder  of  London,  vide  in  Certiikite, 
(B). 

When,  by  die  certificate  of  die  manhal,  videin  Certifieati^  (C). 

When^  by  batde,  vide  in  B«ttd»  (A  1.  2.) 

IVhen^  and  horn  hj  die|;raixl  aanse,  vide  in  Battd,  (A  S.) 

When,  by  inspection,  videinTriaiy  (Bl,  fcc.) 

When,  by  the  record^  vide  in  Trid,  (A). 

When,  l^witnesses,  or  the  examination  of  the  justices,  vide  in  Trial, 
(B4,S.) 

When,  by  the  peers  of  parliament,  vide  in  Dignity,  (F  1,  S.)«-Ptf- 
liamen^  {h  16,  See.) 

(C)  JnqueiBtt,  tots  tfummoneti. 

(C  1.)  By  venire  Jbdas.^^When  it  issues. 

In  the  courts  of  Westminster,  after  issue  joined,  a  writ  of  venire  foods 
shall  be  awarded,  quod  venire  facias  13  bonos  et  legales  homines  de  xi- 
cinetOy  &C  ad  faciendum  jurats  &c- 

[Snoe  the  jury  ad,  3  G.  2.  c.  15.  the  venire  must  be  de  vofyore  comi- 
taiuSf  in  the  actions  excepted  by  die  act  for  amendment  dF  the  lav. 
H.  11  G.  2.     Str.  1085*    Andr.  99.] 

[By  st«  24  G.  2.  c.  18.  it  shall  be  de  corpore  comitatus,  in  actions  and 
informations  on  penal  statutes^ 

[Allowed  on  error.     H.  7  G.  3.     4  B.  M.  2018.] 

[By  this  statute,  the  time  for  trial  by  nisi  prius  in  Middlesex,  b  eu- 
larffed  to  14  days  after  term.] 

[Award  of  venire^  with  the  same  abbreviati<xis  by  &c's  in  En^isk 
as  were  usual  in  Latin,  is  good.     Barnes,  240.] 

[In  a  prosecution  against  a  justice  of  the  peace,  the  court  refused  the 
oonunon  rule  for  a  good  jury,  because  that  is  often  made  up  of  gentiemen 
who  are  in  the  commission.     H.  6  G.     Str.  265.'] 

By  the  common  law  it  was  returnable  at  Westminster. 

And  now,  since  the  st.  W.  2.  SO.  which  gives  the  nisi  prius,  it  shall 
be  returnable  at  Westminster,  nisi  tales  (viz.  the  justices  of  assise)  prim 
tali  die  et  loco  venerint,  &c. 

Upon  which  statute  die  return  of  the  venire  facias  was  at  Westmin- 
ster at  a  day  after  the  assises;  but  because  by  the  st.  42  EkL  S.  1).  no 
inquest  (except  in  assise  or  gaol-dielivery)  shall  be  taken  before  the 
names  of  the  jurors  be  returned  in  court,  the  venire  facias  shall  be  re- 
turned before  tiie  day  of  assise,  with  the  panel  of  the  jurors  annexed, 
and  upon  that  a  distringas  or  habeas  corpora  goes»  returnable  at  a  day 
after  the  assises,  nisi  such  a  one  priusj  &c. 

tif  the  venire  is  returnable  subsequent  to  the  msises,  verdict  shall  be 
set  aside.     Barnes^  460.] 

And 
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And  it  shall  be  entered  upon  the  roU^  that  the  jazy  oude  de&iilt  et 
the  return  of  the  venire  fadaa* 

[A  blank  for  the  return  of  the  vemre  in  the  record  is  not  cause  to 
arrest  judgment*     Barnes,  486.] 

If  several  issues  between  the  same  parties  arise  within  the  same  county^ 
the  court  will  mmt  but  one  venire/aeias.     2  Cro.  550, 551. 

And  sever^  writs  of  vemre  faiwa  cannot  afterwards  be  granted, 
though  nodiing  be  done  upon  the  first* 

Sk),  several  issues  by  several  defimdants  may  be  tried  by  one  o^re 
Jacia$.     R.  Hob.  S7.     2  RoL  667.  D. 

Though  the  issues  arise  in  several  pLices,  if  the  omtre^crot  be  fitnn 
all  the  places.     R.  Hob.  37.    2  Rol.  667.  D.     Vide  post,  (C  S,  4.) 

But  where  there  are  several  issues,  there  may  be  several  writs  of 
venire  fadas.   Hob.  37. 

[If  either  party  will  surest  spedal  matter  about  awarding  the  venire, 
a  copy  must  be  given  to  me  opposite  parQr,  and  they  must  have  reason- 
able tune  to  consider  it,  before  a  nient  dedire  is  entered.  M.  6  6. 
Str.  235.] 

(C  2.)  To  whom  it  shall  be  directed,  &c. 

A  venire  fadaSf  generally,  shall  be  directed  to  the  sherifi. 

If  a  jury  be  struck  by  the  master  of  the  office  upon  an  order  of  the 
court,  a  list  of  48  shall  be  delivered,  and  19  put  out  by  the  attorney  of 
each  of  the  parties,  or  (if  the  attorney  of  either,  upon  notice^  be  absent) 
by  the  master.     [1  Sal.  405.     M.  9  6.  2.     B.  R.  H.  158.] 

[By  St.  24  G.  2*  c.  18.  the  party  applybg  for  special  jury  shall  pay 
not  only  the  expences  of  striking,  but  all  expenoes  occasioned  by  the 
trial  by  special  jury ;  and  shall  have  no  further  allowance  than  for  com* 
mon  jury,  unless  judge  certifies  that  it  was  a  cause  proper  to  be  tried  by 
special  jury.] 

[As  to  entering  rules  for  a  special  jury,  see  5  T.  R.  454.] 

[And  as  to  serving  and  marking  rules  for,  see  10  East,  1.  4  Taunt« 
601.] 

[As  to  striking  anew,  see  5  T.  R.  453.  454.     3  Taunt  404.] 

[Special  juries  how  struck.     3  G.  2.  c.  25.  s.  15.1 

[After  common  jury  return,  and  the  cause  a  remanet,  defendant  cann 
not  have  special  jury  in  Middlesex,  though  it  has  been  done  at  the  as- 
sises.    Bams,  449.  461.] 

Not  after  ventre  returned.     Barnes,  488.] 

But  if  the  issue  arises  within  the  palace,  the  venire  Jacias  shall  be  to 
the  warden  of  the  palace.    2  Rol.  667.  £. 

If  the  array  be  quashed  for  favour,  or  default  of  the  sheriff,  it  diall 
be  awarded  to  the  coroners. 

If  for  fikvour  in  the  under  sheriff,  at  may  be  to  the  sheriff  iia  quod 
sulhvicecomes  se  nan  intromittut*     R.  £  RoL  669. 1.  35. 

If  for  partiality  or  default  in  one  of  the  sheriffi  of  London,  it  shall  be 
to  the  other  alone.     R.  1  Sal.  152.    4  Mod.  65.     Sho.  329. 

So,  if  one  of  the  coroners  be  not  indifferent,  it  shall  be  to  the  others, 
ita  quod  iUe  se  non  intramittai.    R.  2  Rol.  670. 1.  20. 

If  all  the  coroners  be  not  indifferent,  it  shall  be  to  two  elisors  chosen 
by  the  court. 

[The  method  of  appointing  elisors,  is,  rule  why  it  should  not  be  re- 
ferred to  prothonotary  to  consider  and  report  fit  persons,  rule  made  ab« 

solute, 
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solnte)  he  nominates  A.  and  B.,  rule  wky  they  should  not  be  appointed 
by  the  court,  rule  made  absolute.     Barnes,  4^6.2 

Or,  by  consent  of  the  parties,  to  the  two  justices  of  assise.  ID  H 
4,6. 

So,  if  there  be  cause  of  challenge  to  the  sheriff,  the  plaintiff  msy 
make  suggestion  upon  the  roll,  and  if  the  defendant  confesses  it,  a  venire 
Jadas  shaU  be  immediately  awarded  to  the  coroners.  Dy.  367.  2  Rol. 
668.  G.  H.     Co.  L.  157.  b. 

If  the  defendant  does  not  allow  the  cause,  he  cannot  afterwards  chal- 
lei^the  array  for  it.     9  Ed.  4.  6.     Co.  L.  157*  b. 

If  process  be  once  awarded  to  the  coroners,  all  subsequent  process 
shall  DC  to  them.     Co.  L.  158.  a.     R.  Mo.  356. 

Thduffh  there  be  a  new  sheriff  afterwards.     Co.  L.  158.  a. 

So,  if  process  be  once  to  elisors,  all  afterwards  (exoq^t  the  distringas) 
shall  be  to  them.     2  Rol.  670.  L  45. 47. 

But  a  defendant  cannot  make  suggestion  upon  the  roll,  and  have  pro- 
cess upon  it  to  the  coroners ;  for  he  may  challenge  the  array,  and  die 
delay  shall  be  intended  for  his  advantage. 

So,  process  does  not  go  to  the  coroners,  where  oneof  the  sherifis 
only  is  party  or  partial;  for  it  shall  be  awarded  to  the  other.  R. 
4  Mod.  66. 

So,  if  process  be  awarded  to  the  sherifl^  and  not  taken^  but  entered 
to  make  a  continuance,  it  may  afterwards  be  awarded  to  the  coronen. 
R.  2  Cro,  36. 

(G  S.)  What  form  is  sufficient. 

A  venire  facias  is  sufficient,  though  it  be  ad  iriandum ,  exitum  inter  A. 
et  B.  when  there  are  several  issues ;  for  it  is  nomen  coUectvoum.  R.  2  Red. 
667.  C. 

But  by  the  st.  35  H.  8.  6.  the  venire  fadas  to  try  the  issue  in  the 
courts  at  Westminster,  shall  be  in  this  form :  Precipe  quod  ven.fac.  12 
liberos  et  legates  homines  de  vicineto  de  B.  quortim  qt^bel  habeat  40s. 
teme  tent,  reddit.  per  ann,  ad  minus  per  quos  ret  Veritas  melius  scire poie- 
rit,  et  qui  nee,  S^c, 

By  the  st.  27  El.  6.  quorum  quiUbet  habeat  4/.  —  By  the  st.  4  &  5 
W.  &  M.  24. 10/.  (vide  3  Geo.  2.  c.  25.  and  4  Geo.  2.  c.  7.)  and  in 
Wales,  6t 

By  die  St.  4  &  5  Ann.  16.  12  homines  de  corpore  comitatus. 

(C  4.)  How  it  shall  be  returned. 

[List  of  jurors  to  be  yearly  fixed  on  church  doors.     3  G.  2.  c  2S*  s.  1.] 

[Persons  not  qualified  may  be  relieved  at  quarter  sessions.     Ibid.] 

[Penalty  for  wilfully  omitting  or  inserting  wrong  persons.     Id.  s.  2.] 

^Duplicates  of  lists  transmitted  to  the  sherifi;    Ibid.] 

[Penalty  for  returning  any  not  in  duplicate^     Id.  s.  30 

[Penalty  for  fidsely  recording  appearances.     Ibid.] 

[Justices  of  assise,  &c.  may  fine  sheriff  for  returning  jurors  irregularly. 

Id.  s.  4.] 

[Sheriff,  &c.  to  enter  the  names  of  those  who  have  served,  and  give 

certificates.     Id.  s.  5.] 

No  money  to  be  taken  to  excuse  persons  from  serving.     Id.  s«  6.] 
[Constables,  &c  to  subscribe  their  lists  before  justices  upon  oath. 

Id.  s.  7.] 

Sherift 
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[Sfaerifi)  &e»  on  return  of  venire  to  annex  a  panel  of  jurorSf  &c. 
Id.  s.  8.] 

[Return  of  jurors  in  Wales.     Id.  s.  9.] 

[And  in  counties  palatine.     Id.  s.  10.] 

The  form  of  the  return  is  executio  istius  brevispatet  in  quodam  panello 
Attic  brevi  annex.f  and  th«n  annex  in  a  panel  the  names  of  the  jurors* 
Kit.  26S^  b. 

And  though  the  writ  says  twelve  prcboe  et  legates  homines^  by  an- 
Jtient  usage  the  sheriff  ought  to  return  twenty-four,     Co,  L.  155.  a. 

By  the  st  W.  3.  IS  Ed.  1.  38.  sheriff  summoning  in  assises  (unless 
in  grand  assise)  more  than  twenty-four,  shall  render  damages  to  the 
partyi  and  be  amerced  to  the  king. 

So^  by  the  common  law,  the  sheriff  ought  to  give  the  proper  christian 
name,  surname,  and  addition  of  each  juror. 

By  the  St  of  York,  12£d.2.  5.he  ought  to  put  his  name  to  eyery' 
return. 

By  the  st  27  El*  7«  he  shall  not  make  return  of  any  juror  without 
the  addition  of  place  of  abode,  or  other  addition  by  which  he  may  be 
known. 

There  ought  to  be  fifteen  days  between  the  teste  and  the  return, 

2  Inst.  567.     Vide  Process,  (B). 

But  now,  by  the  st.  18  El.  14.  it  shall  be  aided  after  verdict,  if 
the  return  be  insufficient  or  imperfect ;  and  by  the  st.  21  J.  13.  if  there 
be  no  return,  when  the  panel  of  the  names  of  the  jurors  is  annexed  to  the 
writ ;  or  if  the  name  of  the  sheriff  is  not  put  to  the  return^  when  the 
writ  is  returned  by  the  proper  officer.     Vide  Amendment,  (G  1,  2.) 

And  the  court  will  not  direct  the  return  of  the  venire  facias  to  be  filed^ 
unless  the  plaintiff  pleases.     3  Mod.  245. 

From  what  place  a  jury  or  inquest  shall  come^  vide  in  Amendment^ 
{H  1,  2.) 

£It  need  not  appear  that  the  jury  have  been  summoned ;  for  since  st. 

3  G.  2.  c.  2S.  there  can  be  but  one  general  return.     T.  11  &  12  G.  2. 
Andr.  248.] 

£To  describe  a  juryman  as  of  a  place  generally,  (here^  of  Grafton- 
street),  is  sufficient,  though  there  are  several  places  of  the  same  name* 
6  T.  R.  527.] 

J] Judgment  upon  a  writ  of  inquiry  set  asi^lie,  because  the  jury  were 
returned  by  the  plaintiff's  attorney.     Cowp.  112.]   - 

(C  5,)  By  Habeas  Corpora. 

If  the  jury  make  de&ult  at  the  return  of  the  venire  facias  in  C,  B« 
an  habeas  corpora  juratorum  shall  be  awarded. 

[It  need  not  appear  in  the  return,  that  the  jury  w:ere  attached  by 
pledges ;  for  since  st.  3  Geo.  2.  c,  25,  there  can  be  but  one  general  re- 
turn.    T.  11  &  12  G,  2.     Andr.  248.] 

[If  the  venire  is  returned  with  twenty-four,  and  the  hob.  cor.  with 
/brty-eight,  the  verdict  shall  be  set  aside.     Barnes,  485,] 

(C  6.)  By  distringas  juratores. 

If  the  jury  make  default  at  the  return  of  the  venire  facias  in  B.  R.  a 
distringas  juratores  shall  be  awarded. 

Vol.  III.  Pp  So, 
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So,  in  C.  B.  if  the  jury  do  not  appear  at  the  retain  of  the  habeas 
corpora, 

A  distringas  is  awarded  by  the  court,  at  the  retom  of  the  veaitejiaciasj 
and  ought  to  be  teste'd  the  same  day ;  otherwise  it  is  without  warrant, 
and  makes  a  discontinuance.     Mod.  Ca.  269. 

And  the  want  of  agood  teste  cannot  be  amended.     R.  Mod.  Ca.  269. 

287. 

(Warrant  for  a  tales  at  a  trial  in  a  county  palatine  on  issue  joined  at 

Westminster,  is  by  tlie  king^s  attomey^general*    H.  S  0. 3.    4  B.  M. 
2171.] 

* 

(D)  l^otD  iBCtDorn. 

After  a  full  inquest  appears,  they  shall  be  sworn  ad  veriiatem  dscend" 
And  tf  it  be  entered,  quod  electi  triaii  et  jurati  super  sacramenta  sua 
dicuntf  &c.  omitting,  ad  veriiatem  de  premissis  dicend, ;  it  will  be  a  ma- 
terial defect,  which  cannot  be  amended.     R.  2  Cro.  119. 

So^  if  it  be  said,  quod  tales^  &G.  ad  veritaiem,  &c.  juratiy  without 
saying,  cum  aliisjuratij  &c.     R.  2  Cro.  207* 

[Iiaft'er  the  jury  are  charged  on  the  trial  of  a  c^)ital  ofienoe,  one  of 
them  is  taken  ill,  the  judge  may  discharge  the  jury,  and  chai^  a  fresh 
one.     4  Taunt.  S09.     Vide  Leach  Cas.] 

[A  person  not  summoned  to  serve  on  a  juiy,  answers  to  the  name  of  a 
person  who  is,  and  serves  in  his  room ;  the  objection  having  been  made 
before  the  verdict  was  taken,  the  court  awarded  a  venire  de  novo, 
2  Mars.  1 54.     6  Taunt.  460.] 

(E)  (CQijen  an  itiQuejeft  tib^XX  be  ta&en  bp  Default. 

In  personal  actions,  where  the  plea  is  not  a  confession  of  the  action, 
as  in  debt,  &c.  if  a  fiiil  inquest  appears,  but  the  defendant  does  not  ap* 
pear,  the  inqne&t  shall  be  taken  by  default.     1  RoL  586. 1.  SI. 

So,  in  ejectment. 

And  he  may  then  confess  lease,  entry,  and  ouster^  and  pray  the  ncm- 
suit  of  the  plaintiff. 

So,  in  an  assise.     1  Rol.  586.  1.  15.     1  Sal.  83. 

So,  in  a  real  action  ;  if  the  issue  be  not  upon  the  realty,  but  in  point 
of  damages  only.     1  Rol.  586. 1.  5. 

Or,  it  upon  a  default  before  issue,  process  issues. 

So,  in  trespass,  though  he  pleads  a  release^  which  is  denied ;  for  the 
damages  are  uncertain.     1  Ssd.  216. 

In  debt,  if  the  defendant  pleads  non  estfactum\  for  that  denies  the 
cause  of  action.     1  Sal.  216. 

So,  if  a  full  inquest  does  not  appear,  it  may  be  taken  by  default;  for 
the  parties  are  demandable  before  the  inquest.     Dub.  Dy.  265.  a. 

But  in  a  real  action,  where  the  issue  is  upon  the  realty,  and  the  tenant 
at  nisi  prius  makes  de&ult^  the  postea  shall  be  marked,  and  vl  petit  cape 
shall  issue;  and  if  the  tenant  cannot  save  his  default,  and  the  demandant 
does  not  waive  it,  final  judgment  shall  be  against  him.  1  Rol.  585.  L  35. 
Mod.  Ca.  4. 

So,  in  a  writ  of  mesne,  customs  and  services,  &c.  if  the  seignioiybe 
denied.     I  Rol.  584. 1.  37.  40. 

In 
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In  an  appeal  of  rape,  capias^  alias,  pluries,  and  exigent  shall  issue. 
t  Sal.  217. 

S09  in  a  personal  action^  where  the  plea  amounts  to  a  confession  of  the 
action,  if  the  plaintiff  does  not  waive  it,  judgment  shall  be  upon  the  de- 
fault, and  no  inquest  taken ;  as,  if  the  defendant  pleads  a  release  to  a 
debt  or  demand  certain,  and  the  deed  is  denied.  1 1  H.  4.  S2.  Bro. 
Defalt.  4.  9.  '20.     1  Rol.  586. 1.  37.     1  Sal.  216. 

So,  in  detinue,  if  the  garnishee  makes  default.    1  Rol.  586. 1. 47. 

In  a  quid  juris  damat^  if  the  defendant  claims  the  fee.    1  Rol.  587*  1*  2. 

In  a  quare  impedit,  the  inquest  shall  not  be  taken  by  default,  but  a  writ 
awarded  to  the  bishop.     1  Kol.  587.  1-10. 

(F)  l^otD  tt)e  SnqueiBit  letball  beijatie  t&em^eltieiBf. 

Afler  the  evidence  given,  the  jury  ought  to  continue  together  till  they 
agree  of  their  verdict,  without  eating,  drinking,  fire,  candle^  or  speaking 
with  any  one,  except  the  bailiff,  to  know  if  they  be  agreed.  Co.L.227.b. 
15  H.  7.  1,  2.     Vide  Pleader. 

[By  St.  24  G.  2.  c.  18.  a  juryman  shall  be  paid  no  more  than  the  judge 
thinks  reasonable,  not  expeedmg  a  guinea.] 

But  if  the  jury  separate  on  account  of  a  great  tempest,  they  shall  not 
be  amerced.     PI.  Com.  IS.  b.     15  H.  7.  1.  b.     14  H.  7.  30. 

[A  jury's  representation  in  favour  of  a  criminal)  after  conviction^  is  to 
be  discountenanced.     3  Burr.  1695.] 

[If  a  jury,  not  being  agreed,  toss  up  for  their  verdict,  it  is  a  high  mis- 
detneanour*     1  T.  R.  IL] 

[If  a  defendant  in  a  criminal  prosecution  endeavour  to  influence  the 
jury,  by  distributing  hand-lMlls  in  the  assize  towns,  or  otherwise,  it  is  an 
indictable  offence.     4  T.  R.  285.]  ^ 

[It  seems  that  if  a  juryman  knows  any  thing  touching  the  matter  in 
controversy,  he  is  not  only  not  at  liberty  to  state  it  to  his  co-jurors  (since 
that  would  be  to  bias  their  judgment  by  evidence  not  upon  oath) ;  he 
must  not  allow  it  to  influence  his  own  judgment-  He  may,  however, 
use  it  as  a  means  of  confirming  other  testimony  adduced  at  the  trial. 
The  reason  of  which  rule  appears  to  be,  to  force  the  juryman  to  come 
forward  and  give  testimony  upon  oath ;  by  which  means  the  whole  of 
the  evidence  which  operated  with  the  jurors  may  be  seen  by  the  court 
out  of  which  the  record  came,  and  they  be  thereby  enabled  to  decide 
whether  a  new  trial  should  be  granted.     4  M.  &  S.  532.] 

For  more  concerning  inquest^  vide  Copyhold,  (R 1  l.)--*Courts,(P  12.) 
I— Leet>  (F) — Trial. 


INTERPLEADER, 

Vide  Chancery,  (S  T.) 
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ENTRY. 

Vide  Abatement,  (H  48.)  —  Enfant,  (C  6.)  —  Estates,  (G  14.)- 
Execution,  (A  1.)  —  Forcible  Entrv. —  Pleader,  (2  8  20.)- 
(2W50.)  — Rent,  (DS.) 

Ofntrs  fot  a  connitisn  iiroleii*    Vide  Condition,  (O  3,  &c.} 

<!EntrB  to  aboin  a  fine.    Vide  Claim,  (B  1,  &c.) 

^EittTF  for  a  fiDt&itute.    Vide  Forfeiture,  (A  6,  7, 8.) 

^trr  tollcn.    Vide  Discent,  (D  1,  &c) 

Mtitg  of  mtcH*      Vide  Dum  fuit  infra  jetatem,  per  totum.  - 

PlbadeRj  (As,  1, &c.) 


EQUITY. 

Vide   Chancery,  per  totunL  —  Courts,  (D  7-  —  O  5.) — Dishes, 

(M  13,  &c)  —  Parliament,  (K  13,  &c.) 
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(A)  mbat  t{)f ng0  mag  be  ajBOeftgneD  for  etrot.  p.  580. 

(B)  (Srror  ution  an  inliictment>  ttfion  it  jB(Dan  be  brought 

p.  581. 

(C)  CbeiuOgmentin  errors  p.  582. 

(D)  mtzn  error  tfbaH  be  attoiDeb  bg  entr?  or  plefli 

toitbout  a  torit  of  error«  p*  582. 

(A)  flXIbat  tbing0  map  be  a00fgneb  for  error. 

In  what  court,  by  whom,  against  whom,  and  in  what  manner,  error 
shall  be  brought,  vide  in  Pleader,  (S  B  1,  &c.) 

When  it  shall  be  a  supersedeas^  and  how  the  record  shall  be  remoYcd, 
vide  in  Pleader,  (3  B  12,  13.) 

Errors,  how  assigned,  and  the  proceedings  thereupon,  vide  in  Pleader, 
(3  B  14,  &c.) 

What  pleas  to  error  good,  vide  in  Pleader,  (3  B  18,  19.) 

How    to  proceed  upon   errors  in  parliament,  vide  in  Parliament, 
(L  1,  &c.) 

[A  qui  tarn  action  of  debt  is  a  civil  suit.     Cowp.  382.] 

[And  a  writ  of  error  on  it  lies  from  the  king's  bench  to  the  exchequer- 
chamber.     Doug.  353.} 

A  writ  of  error  is  grantable  in   all  civil   actions  ex  dehtto  jusiitut* 
R.  Sal.  504. 

But 
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Bat  in  criminal  cases  it  shall  be  ex  gratia^  where  a  statute  does  not 
provide  for  it;  and  therefore,  if  the  attorney-general  does  not  allow  it, 
chancery  will  not  direct  it  to  be  made  out.     R.  £q.  Ca.  Abr.  414. 

And  all  errors  in  process  against  parties  or  jurors,  or  award  of  process, 
or  in  the  record,  verdict,  judgment,  or  execution,  may  be  thereby 
redressed. 

[If  there  is  one  defendant,  and  the  verbs  are  in  the  plural ;  as  ca- 
perunii  abduxeruntf  &c.     P.  11  6.     2  Ld.  Raym.  1S8S.] 

[That  the  judgment  was  given  by  a  judge  interested  in  the  cause. 
M.  12  G.    Str.  639.] 

[If  there  is  scire  Jacias  against  two  executors,  and  one  pleads  ne 
unques  executor ^  and  the  other  payment  by  testator,  and  there  is  a  ver** 
diet  against  the  last,  and  nothing  on  the  other,  and  then  award  of  exe- 
cution, it  is  error.     M.  10  6.  2.     Str.  1055,  B.  R.  H.  345.] 

[If  the  swearing  of  the  jurors  is  not  well  alleged ;  as  if  the  words  to 
speak  are  omitted.     P.  11  G.  2.    Andr.  160.] 

I  If  defendant  pleads  that  plaintiff  became  bankrupt,  &c.  and  concludes 
with  a  general  averment,  it  is  error;  for  he  should  have  concluded 'to 
the  country.     P.  1 1  G.  2.     Andr.  1 76.] 

[That  it  is  not  said  that  defendants  appeared  by  attorney,  nor  in  their 
proper  persons,  is  not  error.     M.  13.  G.  Ld.  Raym.  1449.] 

[Nor,  that  a  writ  of  inquiry  was  executed  on  the  day  of  the  return. 
Ibid.] 

[It  is  no  error,  though  there  is  no  cause  of  action  mentioned  in  the 
memorandum ;  for  it  sets  out  the  bill.     M.  1 1  G.  2.     And.  23. 

[Nor,  that  die  award  to  the  sheriff  is  general,  without  saying  of  what 
county.     Ibid.] 

[An  original  writ  of  the  same  term  in  which  final  judgment  is  given^ 
will  not  warrant  that  judgment,  if  it  appear  upon  the  same  i*ecord,  that 
there  have  been  proceedings  of  a  preceding  term.     1  Wils.  )81.] 

[  A  writ  df  error  will  lie  from  the  judgment  of  the  court  of  K.  B.  on 
an  information  against  an  East  India  deUnquent,  though  not  from  the 
court  of  commissioners,  under  st.  24  Geo.  3.  c.  25.     6  T.  R.  607.3 

[A  judgment  will  not  be  reversed,  because  the  plaintifi^  instead  of  the 
defendant,  is  adjudged  to  be  in  misericordia.  2  H.  B.  312.] 

(B)  error  upon  an  inHictment^  toto  it  0{iaII  te 

trougDt 

If  error  be  upon  an  indictment  at  the  assises  or  quarter-sessions,  the 
usual  course  is  to  remove  the  indictment  by  certiorari  into  the  crown* 
office,  and  afterwards  to  sue  a  writ  of  error  ccwam  fiobis.    Mod.  Ca.  178* 

Or,  it  may  be  removed  directly  by  writ  of  error;  for  both  ways  are 
good.     Mod.  Ca.  178. 

If  error  be  brought  upon  an  indictment,  and  the  indictment  removed, 
a  rule  may  be  given  in  the  crown<-office,  that  the  indictee  assign  his 
errors. 

If  he  does  not^  there  shall  be  a  peremptory  rule  upon  motion  ;  and 
if  then  he  «does  not,  he  shall  be  nonsuited,  and  execution  awiurded. 
Mod.  Ca.  178. 
\ 

Pps  ^  (C)  Cfie 
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(C)  ciie  juDgment  in  ertor. 

What  shall  be  done  by  the  court,  if  the  judgment  be  affiimed  at  re' 
versed,  vide  in  Pleader,  (S  B  20.) 

When  there  shall  be  restitution,  vide  in  Pleader,  (3  B  20.) 

If  judgment  be  in  C.  B.  that  a  plea  in  abatement  is  good,  and  that 
the  writ  shall  abate,  and  that  judgment  be  reversed  in  B«  R.,  the  court 
of  B*  R.  shall  proceed  upon  the  same  writ. 

So,  in  error  upon  a  judgment  in  Wales,  that  a  quod  ei  Atforceai^  does 
not  lie^  if  judgment  be  reversed,  B.  R.  shall  proceed  upon  the  same  de- 
claration.    Jon.  881. 

(D)  'w^^zxi  error  jB(f)aU  be  attoiDeD  bp  entrg  or  plesi 

toitbout  a  ttirit  of  error. 

When  a  man  shall  avoid  an  outlawry  by  plea,  or  error,  vide  in  Utla^ 
gary,  (C  2,  &c.)     Vide  Pleader,  (2  W  39.) 

If  a  judgment  be  void,  it  may  be  avoided  by  plea,  without  a  writ  of 
error. 

So,  if  the  party  cannot  have  error,  he  may  avoid  it  by  plea ;  as, 
where  he  is  a  stranger  to  the  judgment ;  as,  if  an  administrator  pleads 
a  judgment  against  him  at  the  suit  of  B.$  and  no  assets  vJUray  &c.  the 
plaintiff  by  replication  may  shew,  that  the  judgment  was  null,  and  how. 
R.  2  Mod.  308. 

But  if  a  judgment  is  only  voidablei  the  party  shall  not  avoid  it  with* 
out  writ  of  error :  as«  if  in  a  o/i  in  vi$d  the  tenant  dies,  and  afterwards 
judgment  is  against  him,  which  is  erroneous,  and  execution  is  sued 
agamst  the  heir ;  he  shall  not  avoid  the  judgment  in  assise,  without 
error.     iRol.  742.  L  12. 

So,  in  a  scire  Jacias  by  an  executor,  upon  a  judgment  in  ejectment 
by  his  testator  against  B.,  execution  shall  not  be  avoided,  nor  judgment 
stayed,  by  saying  that  the  tenant  died  pendente  lite  /  for  he  ought  to 
avoid  it  by  error.     1  Rol.  742. 1.  18. 

So,  error  in  the  principal  judgment,  is  no  plea  in  a  «r/reyacuu  against 
the  heir,  or  bail.     1  Rol.  742. 1.  26,  30.     Vide  Bail,  (R  3,  &c.) 

Nor,  in  debt  upon  an  erroneous  judgment.     1  Rol.  742.  I.  35. 

So,  if  a  fine  or  recovery  is  had  against  an  infant,  it  cannot  be  avoided 
by  entry,  without  error.  1  Rol.  742-  1.  60.  Vide  Enfant,  (C  6.)—* 
Fine,  (H  3,  &c.) 

Comi  in  eRor«    Vide  Costs,  (B). 

OPnoc  Ht  4^  n^tmt  c^ambR*    Vide  Courts,  (D  6.) 

®mf  to  abotti  a  fine.    Vide  Fikk,  (H  3,  &cO 

®riot  Ctom  Krelanti^    Vide  Ireland,  (6). 

QOtfc  of  mot  not  amenHaUe*    Vide  Amendment,  (2  C  4.) 
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ESCAPE. 

(A)  (JBjBicape  in  criminal  cajefe0- 

(A  1.)  Voluntary,  p.  583. 
(A  2.)  Negligent  p.  58*. 

(B)  Ciercape  in  cittil  cajveief. 

(B  !•)  What  remedy  for  it  p.  585, 

(B  2.)  Against  whom.  p.  587, 

(B  S.)  When  against  the  superior,  p.  588. 

(C)  mf^at  0{)al{  te  an  ejefcape.  p.  589. 

<D)  (HBjjat  not.  p.  592. 

(£)  Wfytn  it  06all  be  retalien,  $c.  after  an  emcape.  anD 
{jerefn  of  ttoluntarg  return,  p.  594. 

(A)  (S0cape  in  criminal  casfes. 

(A  1.)  Voluntary. 

By  the  St.  5  Ed.  3.  8.  indictees  and  appellees  of  felony  shall  be  safely 
kept. 

And  therefore,  if  a  gaoler  permits  a  voluntary  escape,  it  shall  be 
felony.    2  Inst  52.     H.  P.  &  1 14. 

If  the  prisoner  was  committed  for  h^h  treason,  it  shall  be  treason. 
2  Inst.  52.     H.  114. 

So,  a  voluntary  escape  by  a  gaoler,  shall  be  treason  or  felony, 
though  he  was  only  a  gaoler  de/actOf  and  not  de  Jure*  2  Inst.  592. 
H.  114. 

So^  by  any  stranger  of  one  in  his  custody.     H.  P.  C.  1 12* 

But  it  will  not  be  felony,  if  the  prisoner  be  permitted  to  escape  when 
no  felony  was  committed.     Bro.  Escape,  8.    2  Inst.  592. 

Or,  if  he  was  not  committed  for  felony ;  as,  if  A.  receives  a  felon, 
knowing  of  the  felony,  and  afterwards  permits  his  escape.     Sta.  32,  3. 

Or,  if  it  was  not  a  felony  at  the  time  of  the  escape ;  as,  if  A.  gives  a 
mortal  wound  to  B.  upon  which  he  is  arrested  and  voluntari^  per- 
mitted to  escape^  and  afterwards  B.  dies ;  it  is  not  felony.     Sta.  33.  a. 

So,  if  the  prisoner  was  not  lawfully  committed  to  his  custody;  as, 
if  there  was  not  a  lawful  warrant.    2  Inst.  592. 

And  therefore,  a  gaoler  shall  not  be  tried  for  an  escape^  tQl  the 
prisoner  be  attainted  upon  indictment  or  appeal.  Semb.  cont.  2  Inst52.  . 
Ace.  2  Inst.  592.      H.  110. 115.     Cont.  Dy.  99.  a.  that  it  sh^  be 
felony,  though  the  prisoner  be  not  indicted. 

So,  a  voluntary  escape  of  one  committed  for  petit  larceny,  or  for  a 
death  ^^  infortunium^  or  se  defendendo,  is  not  felony.     CrompL  39.  a. 

P  p  *  (A  2.)  Neg- 

i 
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(A  2.)  Negligent. 

SOf  Joy  the  st.  Wint  IS  Ed.  1.  4.  if  murder  or  homicide  be  done  in  il 
walled  town,  &c«  and  the  o£fender  escapes,  the  town  shall  be  amerced* 
7  Co.  7-  a. 

So,  London  was.     Cro.  Car.  252. 

By  the  st.  5  Ed.  S.  1.  a  marshal  whd  permits  the  escape  of  indictees 
or  appellees  in  his  custody,  by  bail  or  without  bail,  shall  be  imprisoned 
for  half  a  year,  and  ransomed  at  the  will  of  the  kine. 

So,  if  any  gaoler  permits  the  escape  of  any  in  ms  custody,  throng 
n^lect,  he  shall  be  fined.     H.  P.  C.  US.     Sal.  272. 

Though  it  be  a  stranger,  who  has  another  in  his  custody ;  though  he 
is  not  a  gaoler  dejure.     H.  P.  C.  112. 

So^  the  prisoner  himself  may  be  indicted  for  an  escape^  though  it  be 
with  the  consent  of  the  gaoler.     R.  Cro.  Car.  210. 

If  a  gaoler  bails  a  person  not  bailable,  it  shall  be  a  negligent  escape. 
H.P.C.  US. 

An  indictment  for  an  escape  is  good  until  a  pardon  or  discharge  be 
shewn ;  for  it  shall  not  be  intended.     Sal.  272. 

So,  it  will  be  good  for  an  escape  of  one  in  his  custody,  though  it  does 
not  appear  how  ne  came  into  his  custody.  R.  2  Rol.  1 46.  8emb. 
cont.     Sal.  272. 

The  usual  fine  for  an  escape  of  a  person  attainted  is  100/*  H.  P. 
C.  lis. 

Of  a  person  indicted,  before  conviction,  is  5/.     H.  US. 

Of  a  prisoner  not  indicted,  at  the  discretion  of  the  court     H.  US. 

By  the  st.  19  H.  7*  10.  a  fine  for  the  negligent  escape  of  any  in- 
dicted for  high  treason,  shall  be  100  marks  at  least ;  if  committed  for 
suspicion  of  high  treason,  40/.;  if  indicted  for  murder  or  petit  treason, 
20/.;  if  for  suspicion  of  these,  or  indicted  for  other  felony,  10/.;  if  not 
indicted,  5/. 

By  the  st.  SI  Ed.  S.  4.  the  escape  of  thieves,  felons,  &c.  shall  be 
judged  by  any  of  the  king's  justices. 

By  the  st.  I  R.  S.S.  justices  of  peace  may  inquire  of  escapes  of  felons, 
in  their  sessions. 

'  So,  the  leet  may  inquire;    though  it  cannot  punish  the   escape. 
2  Inst.  165.    Vide  Leet,  (L  2.) 

If  the  gaoler  be  not  sufficient,  the  sheriff  shall  answer  for  his  neglect. 
H.  113. 

But  by  the  st.  W.  IS  Ed.  1. 3.  nothing  shall  be  demanded  by  the  she- 
riff, or  other,  for  the  escape  of  a  thief  or  felon,  till  it  be  adjudged  by 
the  justices  errant. 

And  this  seems  to  be  the  common  law.     2  Inst.  651. 

But  B.  B.  is  not  within  this  statute.    2  Inst.  1$6. 

So,  a  gaoler  shall  not  answer  for  a  negligent  escape  of  one  not  law- 
fully in  his  custody. 

And  therefore,  the  indictment  ought  to  shew  a  lawful  commitment  to 
his  custody.     Semb.  5  Mod.  4  J  5.    ' 

So,  a  gaoler  shall  be  excused  for  a  negligent  escape,  if  he  retakes 
upon  fresh  pursuit  H.  P.  C.  114.  Dub.  6  H.  7.  11.  10  H.  7« 
25.  28. 

So,  the  sheriff  shall  not  answer  criminally  for  a  n^Iigent  escape  of 
the  gaoler.     Salk.  272. 

(B)  (EjJ, 


JSscape  in  civil  cases.  S8S 

(B)  (S0cape  in  citiil  cajB(ejBf« 

(B  1.)  What  remedy  for  it 

By  the  common  law,  the  sherifff  and  every  gaoler,  ought  to  keep 
|)erson8  in  ezcfbution  in  salvd  custddia.    3  Co.  44. 

And  if  such  prisoner  escapes,  an  action  upon  the  case  lies  against  him. 
2  Inst.  S82.     R.  1  Rol.  99.  \.  10. 15.     2  Cro.  289.     2  Lev.  150.. 

[So)  an  action  on  the  case  lies  against  the  warden  of  the  Fleet  fot 
an  escape  on  mesne  process,  and  t£e  plaintiff  shall  recover  damages. 
2  Wils.  294.] 

So,  by  the  St.  W.  2. 13  Ed.  1. 11.5f  vicecameSfSicperreplegiiccper^ 
mUiat  (an  accountant)  sine  assensu  domini  iri  ad  largum^  respondeat  de 
damnis^  et  H  non  habei,  &c.  respondeat  superior.    F.  N.  B.  ISO.  B. 

So,  by  the  st.  de  mere.  1 3  Ed.  1.  the  gaoler  shall  receive  the  conusor^ 
and  answer  for  his  body,  or  the  debt,  and  if  he  has  not,  the  superior. 

So,  by  the  st.  1  R.  2. 12.  if  the  warden  of  the  Fleet  permits  a  prisoner 
to  go  at  large  without  the  king's  writ,  or  agreement  of  the  party,  debt 
lies  against  him. — Debt  or  action  upon  the  case.     R.  Cro.  El.  767. 

[Debt  lies  by  1  R.  2.  c.  12.  as  well  for  a  negligent  as  for  a  voluntary 
escape.    T.  4  G.  2.     Str.  873.     2  H.  Bi.  108.] 

And  by  the  equity  of  these  statutes  debt  lies  in  all  cases,  for  an  escape^ 
against  a  gaoler.  2  Inst.  382.  R.  PL  Com.  36.  b.  Adm.  2  Lev.  159* 
15  Ed.  4.  20. 

[Provided  the  party  be  in  custody  in  execution.     Vide  infra.] 

And  may  be  sued  by  writ  or  by  bill  of  debt.  2  Inst  382.  Dub.  PL 
Com.  38.  a.    42  Ed.  3.  13.  a. 

It  may  be  against  the  mayor  of  the  staple  for  an  escape  of  one  in  his 
custody  in  execution.     9  H.  6. 19. 

.    Debt  lies  for  an  escape  against  a  gaoler  within  the  Cinque  Forts« 
30  H.6.  6. 

So,  for  an  escape  in  a  court  of  pypowders.    2  Inst.  382. 
[In  escape  on  mesne  process  in  an  inferior  court,  defendant  shall  not 
take  advantage  of  any  error  below,  if  he  might  justify  the  arrest  under 
the  process.     M.  23  G.  2.     1  Wils.  255.] 

So,  for  the  escape  of  one  committed  by  conunissioners  of  bankrupts. 
R.  Mo.  834.     Vide  post,  (C). 

•So,  if  two  are  in  execution,  and  one  of  them  escapes.     1  Rol.  205.  * 

If  husband  and  wife  are  in  execution  upon  ajudgionent  against  both, 
and  the  wife  escapes.    Dub.  1  RoL  204* 

By  the  st.  8  &  9  W.  3.  27.  if  the  keeper  of  a  prison  take  money  or 
aecarity  to  permit  or  assist  an  escape,  he  for^its  500/.  and  his  office^  and 
shall  be  ever  incapable  of  a  like  office. 

If  judgment  be  against  the  marshal  of  B.  R.  or  warden  of  the  Fleet 
for  an  escape,  or  his  deputy,  on  oath  by  the  party  that  the  judgment 
was  without  fraud  and  for  a  real  debt,  the  court  on  motion  shall  seques- 
ter the  profit^HcTthe  office  for  satis&ction. 

And  ei^ecution  or  sequestration  shall  not  be  stayed  by  writ  of  error, 
unless  special  bail  be  given. 

And  the  inheritance  of  the  Marshalsea,  or  Fleet,  shall  answer  for 
^KSipes  or  misdemeanors  by  l^iemselves  or  dq)uties,  and  shall  be  ex- 
tended for  that  purpose. 

So, 
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So»  by  the  st.  1  Ann.  st  2.  c.  6.  the  sheriff  shall  be  liable  tor  an 
escape  of  any  committed  to  him  on  an  esciqpe-wamint 

So,  air  action  lies  against  a  gaoler  for  an  escape  of  one  committed 
upon  process  of  the  admiralty.     R.  Say.  ll.  15. 

[Or,  arrested  upon  an  excommunicato  capiendo.     R.  Ld.  R.  788.] 
Or,  upon  a  capias  tdlagaium :  and  the  plaintiff  shall  recover  the  whok 
debt  in  damages.    R.  Mo.  641.     R.  5  Mo.  SOO. 

[Case  lies  for  the  escape  of  a  man  in  custody  upon  a  capiat  utlageUum 
upon  an  outlawry  on  mesne  process.    P.  4  6. 8.     Str*  901  •     1 T.  64.'] 
[Which  action  is  founded  on  the  damage  sustained ;  and  if  no  dami^ 
Is  sustained,  the  creditor  has  no  cause  of  action.     B.  R.  M.  85  Gea  3. 
5  T.  R.  870 

[The  difference  between  being  in  custody  in  execution,  and  on  mesne 
process.     lUd.] 

[In  the  former  case  debt  lies,  and  the  creditor  may  i^cover  the  whole 
debt,  in  the  latter  instance  an  action  on  the  case  must  be  bxHight,  and 
the  damages  will  be  proportioned  to  the  delay  or  prgudice  the  creditor 
may  have  experienced  in  recovering  his  debt.     By  Buller  J.  ibid.] 

An  action  lies  for  an  escqw,  though  the  gaoler  be  infimt,  or  feme- 
covert    2  Inst  888. 

[The  nominal  plaintiff  in  an  ejectment  sues  in  trespass  for  the  mesne 
profits^  and  recovers.  The  defendant  is  taken  in  execution^  and  eso^ies. 
Held,  that  the  nominal  plaintiff  might  sue  for  the  escape,  2  M.  & 
S,  473.] 

[In  an  action  upon  the  case  for  an  escape,  the  jury  may  give  what 
damages  they  please.  But  in  an  action  of  debt,  they  are  brand  to  give 
what  was  charged  in  execution  for,  namely,  the  debt  and  the  charges  of 
the  execution.    2  T.  R.  1 26.] 

[If  a  sheriff  suffers  a  person  taken  on  mesne  process  to  esciq>e^  be  b 
answerable  for  the  debt  which  shall  be  proved,  not  merely  for  that  sworn 
to.     2  Anst.  522.] 

[The  gravamen  in  escape  is  suflSciently  alleged  by  the  simple  aver- 
ment, that  the  defendant  had  not  the  body  at  the  return.  2  B.&P.56I.] 
[If  it  be  alleged>  that  in  consequence  of  the  defendant's  rduaal  to  re- 
ceive a  prisoner,  he  escaped ;  the  omitting  to  state  the  manner  in  which 
he  escaped,  supposing  such  certainty  reqmsite,  is  aided  by  pleading  over. 
1  T.  R.  60.] 

[In  a  count  for  an  escape,  an  allegation  that  it  was  voluntary  is  sur- 
plusage. The^fercy  under  such  count,  a  negligent  esc^e  may  be  given 
in  evidence ;  and  if  there  has  been  a  retaking  on  iresh  suit,  the  defendant 
must  plead  it.    2  T.  R.  126.] 

[In  an  acdon  for  an  escape  on  mesne  process,  out  of  an  inferior  court, 
it  need  not  be  alleged  that  the  cause  of  action  arose  within  the  juris- 
diction ;  nor,  after  verdict,  will  the  judgment  be  arrested,  because  it  is 
not  alleged  that  the  defendant  below  did  not  ^spear  at  the  return  of  the 
writ     8  T.  R.  127.] 

[A  plea  of  subsequent  return  must  all^e  a  detentionj-aud^that  it  con- 
tinued to  Ae  time  of  action,  or  that  it  has  l^en  terminated  by  k|^l  means. 
Such  detention  is  virtually  implied  in  the  allegation,  that  he  did,  after 
the  return,  keep  and  detain  him.     1 1  East,  406.] 

[To  plead  to  an  action  for  an  escape^  that  if  the  prisoner  escaped 
several  times^  not  specifying  them>  he  returned  as  often,  is  had.  I  B. 
&P.  413.] 

[The 
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[The  affidavit  annexed  to  the  plea  of  recaption  may  be  eonditiottal, 
tf  any  such  escape  there  was.     8  Bik.  1059.] 

[To  a  plea  in  an  action  for  an  escap^  of  a  nefflu^rat  escape^  return^ 
and  detainer  since  the  return^  the  plaintiff  r^Iiea  that  the  prisoner  had 
not  since  been  safely  kept,  having  again  escaped  bom  that  mentioned  in 
the  plea ;  the  rgdnder  traversed  the  all^ation  that  the  prisoner  had  not 
been  safely  kept^  and  then  pleaded  to  the  latter  part  of  the  replication 
as  to  a  new  assignment,  a  negligent  escape,  voluntary  return,  and  detainer 
since.     Rejoinder  held  bad,  for  duplicity.     1  B.  &  P.  4 IS.] 

[In  an  action  against  an  officer  for  the  escape  of  a  prisoner  arrested 
on  mesne  process,  the  plaintiff  must  prove  a  cause  of  action  against  the 
prisoner.    4T.  R.611.] 

[The  declaration  for  an  eacape  on  mesne  process,  alleged  that  the  writ 
was  indorsed  for  bail  '^  by  virtue  of  an  affidavit,"  &c.  Held,  that  the 
affidavit  must  be  proved.     1  B.  &  P.  28  l.J 

[A  declaration  for  an  escape  on  final  process,  averred  that  the  party 
was  by  habeas  corpus  brought  before  a  judge  of  K.  B.,  and  by  him  com- 
mitted to  the  custody  of  Uie  marshal,  ^<  as  by  the  said  writ  oi  habeas 
carpus  and  the  said  commitment  thereon,  now  remaining  in  the  said 
court,  more  fully  appears.''  Held,  that  the  allegation,  even  though  un* 
necessary,  made  proof  of  a  commitment  filed  of  record  necessary.  3  B. 
&  P.  456.     5  East,  440.]' 

(B2,)  Against  whom. 

llie  action  for  an  escape  shall  be  brought  against  him  who  has  the 
custody  of  the  gaol.    Vide  post,  (B  S.) 

Though  he  has  it  defaeto  only,  and  not  dejure.    2  Inst  381,  2. 

As,  it  shall  be  against  the  sheriff,  not  against  his  deputy ;  as,  the 
moler  who  takes  care  of  the  prison  in  the  county.  2  Inst.  382.  R. 
Kol.  94.  1. 30.     Semb.  Hard  34. 

Or,  the  seijeant,  who  makes  the  arrest.     R.  I  Rol.  806. 1. 45 » 

The  keeper  of  Newoate.    2  Jon.  62. 

The  marshal  of  theMarshalsea  in  B.  R.    9  Co.  98. 

If  he  who  has  the  custody  of  a  gaol  in  fee,  substitutes  another  for  life, 
or  at  will,  theacdon  shall  be  against  him;  for  he  has  the  actual  pos- 
session of  the  office.     9  Co.  98.  a. 

So,  if  an  escape  be  out  of  the  custody  o[  mayor  or  bailifis  of  a  city, 
town,  &c.  which  has  a  gaol;  the  action  shall  be  against  them,  and  not 
against  the  sheriff.     1  Rol.  99. 1.  15. 

So,  it  shall  be  against  a  bailiff  of  a  firanchise,  if  the  escape  be  by  him* 
1  Rol.  99. 1.  45. 

And  against  the  seijeant  who  made  the  arrest,  if  the  escape  be  afler 
an  arrest  by  him  upon  process  from  the  compter  before  commitment  to 
the  compter.     R.  1  Rol.  806. 1.  30. 

So,  it  shall  be  against  both  the  sheriff  of  London,  if  the  escape  be 
aftisr  an  arrest  upon  a  plaint  in  the  compter,  of  one  of  them.  Dub.  Sho. 
162.     Carth.  145. 

Or,  against  the  surviving  sheriff  of  London,  where  one  dies.  R.  Cro. 
£1.625. 

So,  against  all  the  coroners,  where  the  arrest  was  only  by  one.  Dub. 
Com.  435, 6.     Mod.  Ca.  37. 

So,  it  lies  against  the  old  sheri^  if  he  omits  to  deliver  any  prisoner 
by  indenture  to  the  new.    R.  2  Leo.  54.    Vide  County,  (B  3.) 

But 
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But  aliaction  lor  an  escape  shall  not  be  against  the  superior,  if  the 
inferior  be  sufficient.     2  Inst  382. 

[Any  one  charged  with  the  execution  of  a  writ  by  the  power  whence 
it  emanated,  is  liable  for  a  neglect  of  duty  under  it.  Therefore,  the 
bailiif  of  a  liberty  having  the  return  and  execution  of  writs,  is  answerable 
for  the  escape  of  a  prisoner  arrested  by  him  under  a  writ  with  the  she- 
riff's mandate  thereon.    2  T.  R.  5.] 

[As  to  the  nominal  plaintiff  in  ejectment  suing  for  an  escape,  vide 
supra.] 

Vide  post,  (B  S.) 

(B  3.)  When  against  the  superior. 

But  in  all  cases  where  the  inferior  is  insufficient,  debt  lies  against  the 
superior  for  the  escape.  Semb.  2  Jon.  60.  1  Vent.  314.  2  Lev.  158. 
9  Co.  98.  a.     Vide  ante,  (B  2.) 

If  he  be  insufficient  at  the  time  of  the  action  brought,  though  he  was 
sufficient  at  the  time  of  the  commitment  or  esc^ie ;  for  that  is  the  time 
most  regarded.    2  Jon.  61.     2  Lev.  160. 

And  therefore,  a  verdict  is  not  sufficient,  if  it  does  not  find  the  insuf- 
ficiency when  the  action  was  brought,  though  it  finds  him  insuffirient 
when  ne  was  keeper,  or  at  the  time  of  the  commitment,  or  escape.  R* 
2  Jon.  61.     1  Vent.  314.     2  Lev.  160. 

So,  it  lies  against  the  superior,  though  the  inferior  was  admitted  by 
the  court.     Acun.  2  Jon.  61. 

Tboagh  the  superior  had  no  notice  of  the  insufficiency.  Adm.  2  Jod. 
61.  * 

The  superior  a^inst  whom  the  action  ought  to  be  brought,  is  he  who, 
by  his  estate  in  office,  or  by  his  authority  without  estate,  nas  the  power 
of  putting  in  the  inferior  officer.     2  Jon.  61. 

As,  the  duke  of  N.  being  marshal  of  B.  R-  in  fee,  makes  a  deputy  ; 
he  himself  is  the  superior,  and  the  deputy  the  inferior  officer.  2  Inst. 
382.     9  Co.  98.  b. 

The' sheriffs  of  London  are  the  inferior,  the  mayor  and  commonalty, 
who  have  the  office  of  sheriff  in  fee,  are  the  superior,    2  Inst.  382. 

If  a  man,  who  has  the  custody  of  a  gaol  in  fee^  grants  it  for  diree 
lives,  he  is  the  superior,  and  the  grantee  the  inferior.  2  Inst  382. 
Semb.  2  Jon.  61.    2  Lev.  159.     Adm.  9  Co.'  98.     1  Vent  314. 

So»  the  dean  and  chapter  of  Westminster  are  the  superior,  the  bailiff 
of  a  franchise,  put  in  by  them,  the  inferior.     Adm.  2  Lev.  159* 

The  lord  of  a  franchise,  who  has  a  gaol,  is  the  superior,  and  shall 
answer  for  his  gaoler.    Sav.  11.  15. 

But  there  cannot  be  two  superiors  within  the  statute.    2  Inst.  382. 

So,  debt  does  not  lie  against  the  superior,  upon  a  general  dedaration 
for  an  escape ;  but  he  ought  to  be  specially  charged  tor  the  insufficienqf 
of  the  inferior.     R.  2  Lev.  160. 

So,  if  a  man  has  the  custody  of  a  galol  in  fee  in  reversion,  afters 
grant  thereof  for  life,  rendering  rent,  which  was  not  made  by  him,  the 
reversioner  is  not  superior.  Adm.  2  Jon.  61.;  for  the  superior  is  not 
such  in  respect  of  the  rent,  or  the  reversion,  but  in  regard  that  the  in- 
ferior officer  derives  his  estate  from  him. 


(c)  mm 


What  shall  be  an  escape.  ^9 

(C)  QBIiat  tiWl  be  an  emcafie. 

AA  action  lies  for  an  escape,  if  he  permits  his  prisoner  to  go  at 
large:  though  he  afterwards  returns.  D.  3  Co.  44.  a.  1  Rol.  806. 
1.  13. 

[Though  he  returns  the  same  day,  and  afterwards  plaintiff  proceeds 
to  final  judgment.     H.  6  G.  3.     2  Wils.  294.] 

[If  ^e  oefendant  being  taken  in  execution  be  afterwards  Beta  at 
large  for  any  the  shortest  time,  even  before  the  return  of  the  writ.  2  BL 
Rep.  1048.] 

Though  he  does  not  go  out  of  the  same  county.     1  Rol.  806. 1,  15. 

Or,  out  of  the  town  where  the  gaol  i^.  1  Rol.  806. 1.  24.  Hob* 
202. 

Though  he  has  a  keeper  with  him.  D.  d  Co.  44.  a^  1  Rol.  806% 
1.  17.  20.     R.  PI.  Com.  37.     Hob.  202. 

Or,  goes  with  the  king's  licence.     1  Rol.  808.  L  19. 

Or,  by  command  of  the  lord  treasurer  or  chancellor,  to  collect  the 
king's  debt,  beuig  in  prison  for  the  king,  as  well  as  for  the  party ; .  for 
this  does  not  excuse  the  escape,  as  to  the  party.  1  RoL  808. 1.  15* 
R.  Dy.  162.  b.  297.  a. 

So,  by  the  St.  8  &  9  W.  3.  27.  if  a  keeper  permits  a  prisoner  on 
mesne  process  or  execution  to  go  out  of  the  rules  of  the  prison,  unless 
by  virtue  of  a  habeas  corpus^  or  rule  of  court  on  motion  or  petition  in 
open  court. 

So,  if  by  a  habeas  cor^iis  in  Trinity  term  returnable  tres  Miqh.  a  pri- 
soner goes  into  the  country  with  a  keeper,  for  the  greatest  part  of  the 
vacation.     R.  1  Rol.  808. 1.  25.  S5.     Hob.  202.     Cro.  Car.  14. 

Or,  upon  any  habeas  corpus  be  permitted  to  go  at  lai^  in  the  country. 
Semb.  Cro.  Car.  14.  3  Co.  44.  a.  Mo.  257.  299.  Per  Hal^  1  Mod. 
1 16.     Hard.  476. 

Or,  if  upon  a  habeas  corpus  ad  iestificand.f  he  goes  before  and  stays  a 
long  time  after  the  assises.     Semb.  1  Mod.  1 16. 

^Habeas  corpus  ad  testific.  is  not  a  defence  against  action  for  escape 
of  prisoners  in  execution ;  therefore  the  court  will  refiise  to  grant  sudb^ 
without  consent  of  defendants  and  warden.  Yet  such  have  been  granted 
without  affidavit,     Barnes,  222.] 

[If  after  judgment,  and  before  any  charge  in  execution,  a  prisoner  is 
rescued  when  brought  out  on  a  habeas  corpus ;  it  is  not  a  good  excuse 
&r  the  sheriff,  in  an  action  of  escape,  and  he  shall  answer,  it  lo  the 
plaintiff.     P.  7  G.  Str.  429.] 

[If  a  prisoner  is  removed  by  habeas  corpus  from  B.  R.  to  C  B.  and 
escapes,  plaintiff  in  on  action  of  escape  need  not  set  out  the  process  in 
C.  B.  against  the  prisoner.     T.  6  6.  2.     Str.  951.] 

Or,  if  upon  a  day-rule,  &c.  he  goes  to  Kensington,  the  playhouse 
&c.  Cont.  per  Pemberton,  2  Sno.  298.  Ace.  per  Raymond  and 
Withens,  2  Sbo.  299.  ' 

[If  a  prisoner  goes  out  early  in  the  mornings  and  did  not  sign  the  peti-        ^ 
don  till  taken  up,  though  he  afterwards  has  a  day -rule.     Anon.  H.8  G. 
Str.  50S.J 

[The  court  will  not  grant  a  day-rule  for  a  prisoner  to  go  ten  miles        ^; 
with  a  tipstaff,  to  treat  with  his  creditors.     Barnes,  386.]  .< 

If  he  goes  into  the  country  b}  order  of  the  court,  ad  coUigend.  bona  pro        ^^ 
sduiione  debiti.     R.  Bend.  pi.  267.  ^' 

If        - 
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If  brought  before  a  baron^  or  other  judge^  by  his  command,  after 
term.    Dy.  296.  b.  in  marg. 

So,  by  the  st.  8  &  9  W.  S.  2*1.  if  a  keeper  after  a  day's  notice  in  writing 
refuses  to  shew  a  prisoner  in  execution,  to  him  at  whose  suit  he  is  so, 
or  his  attorney. 

By  the  st.  5  G.  24.  if  he  permits  a  bankrupt  to  escape^  he  shall 
forfeit  500/. ;  if  he  refuses  to  shew  him  to  a  creditor  on  request, 
100/.;  if  convicted  again  for  like  offence,  20O/.  (This  act  is  expired; 
but  5  Geo.  2.  SO.  is  the  same,  except  the  double  penalQr  for  second 
offence.) 

So,  if  a  woman,  keeper  of  a  gaol,  marries  her  prisoner,  it  will  be 
an  escape ;  for  a  man  cannot  be  in  the  custody  of  his  wife.  PL  Com. 
37.  a. 

[If  the  gaoler  makes  a  prisoner  in  execution  ttu'nkey,  and  he  goes 
out  on  an  errand,  and  returns,  it  is  a  voluntary  escape.  T.  9  Geo.  2, 
B.  R.  H.  310]. 

Or,  if  a  ke^)er  in  fee  dies^  and  his  oflSce  descends  to  the  prisoner. 
PI.  Com.  37*  a. 

The  action  lies  for  an  escape;  though  the  prisoner  was  arrested  upon 
a  latitat.     1  Rol.  537. 1.  50. 

Or,  committed  by  commissioners  of  bankrupts  for  not  answering  to 
interrogatories.     R.  Mo.  834.     1  Rol.  47. 

Or,  m  custody  of  the  sheriff  upon  an  attainder  for  felony,  whenpro* 
cess  at  the  suit  of  the  party  was  delivered,  upon  which  the  sheriff  re- 
turned  cepi  corpus^  and  then  the  prisoner  is  pardoned,  and  departs. 
R.  1  Leo.  276. 

[The  marshal  of  B.  R.  is  responsible  for  the  escape  of  a  prisoner 
charged  in  execution^  although  no  committitur  is  entered  in  his  book. 
Ld.  R.  704.] 

[But  quere  whether  the  court  would  not  stay  proceedings  in  an  action 
for  such  an  escape  at  any  time  before  verdict     Ld.  R.  704.] 

[Afterwards  it  would  not.     Ibid.] 

If  committed  upon  a  capias  pro  fine^  where  a  capias  ad  saitsfaciendm 
lies  in  the  same  suit ;  fpr  then  he  shall  be  in  execution  for  the  partr, 
without  prayer.    R.  1  Rol.  810. 1. 20.  5  Co.  88.    13  H.  7. 2.   Bridg.  7. 

Or,  upon  a  capias  utlagatum.  R.  1  Rol.  810.  L  35.  Cro.  £1.706. 
6  Co.  88.     R.  Cro.  EL  652.     R.  5  Mod.  200. 

Though  the  outlawry  was  upon  the  same  process.     R.  F>  g.  265. 

Or,  upon  a  capias  projine  after  prayer,  though  no  capias  ad  satisfa- 
eiendum  lies.     1  Rol.  810.1.  30.     5  Co.  88. 

Or,  upon  a  capias  utlagaium,  &c.  where  a  capias  ad  satisfadendum 
lies ;  though  taken  after  the  year  after  judgment,  and  no  prayer  bo 
entered.     R.  1  Sal.  319.     R.  5  Co.  89.  b. 

So,  escape  lies,  though  taken  upon  an  escape  warrant ;  by  the  st. 
1  Ann.  6. 

[If  the  recaption  is  after  the  action  brought,  it  b  still  an  escape. 
R.  on  Demurrer,  T.  4.  G,  2.     Str.  873.] 

So,  an  action  lies  for  an  escape,  where  the  prisoner  was  arrested  by 
process  out  of  an  inferior  court. 

Though  it  be  pleaded  that  the  cause  of  action  arose  out  of  the  juris- 
diction, and  that  the  oflScer  had  notice  of  it  before  the  return  of  the 
writ ;  for  the  officer  cannot  examine  that  matter.   R.  7  Ann.  (Com. 153.) 

Vide  Courts,  (P  15.) 

Though 
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TboQgh  the  jadgment  was  erroneous,  or  for  one  who  sued  without 
colour.  R.  S  Mod.  S24.  Carth.  148.  Adm.  5  Mod.413.  R.  8  Co. 
142.    2  Bui.  63.     R.  Cro.JEU.  i64.  576.     Yel.  42.  cont. 

So,  an  action  lies  for  an  escape,  though  he  was  convicted  for  felony, 
before  judgment  and  execution  against  him,  and  continued  in  prison  for 
the  fidony ;  for  until  h^  be  executed  for  the  felony,  he  is  chargeable  to 
the  party.    R.  Sav.  63.     1  Leo.  276.    2  Lev.  84. 

[Where  a  sheriff  permits  one  arrested  on  mesne  process  to  go  at  large, 
without  taking  a  bail  bond,  and  has  him  not  at  the  return  of  Uie  writ^  in 
other  words,  ooes  not  put  in  and  perfect  bail  in  due  time,  it  is  an  escape; 
nor  will  the  court  relieve  the  sherifi^  by  permitting  him  or  the  defendant 
to  pat  in  and  justify  bail  afiberwards.  7  T.  R.  109.  Id.  239. ;  at  least 
not  after  an  action  of  escape  commenced  against  the  sheriff.  1  B.  & 
P.  225-] 

[Where  bail  do  not  justify  in  time,  it  is  the  sameas  if  no  bail  had  been 
put  in;  and  if  the  sheriff  thereupon  sued  for  an  escape^  afterwards  perfect 
bail,  the  allowance  will  be  set  aside.     1  Taunt.  119.] 

[Where  the  sheriff  has  omitted  to  take  a  bail-bond^  the  court  will  not 
relieve  him  from  an  action  of  escape  by  permitting  him  to  render  the 
principal.    6  Taunt.  654.] 

[Where  the  sheriff  suffers  a  person  who  has  been  arrested  to  go  at 
Ikrge,  without  taking  a  bail-bond,  the  court  will  not  suffer  him  to  render 
the  defendant  after  action  commenced  against  him  for  an  eso^;  though 
be  should  not  have  been  ruled  to  return  the  writ  or  'bring  in  the  body 
before  action  commenced.    *2  Mars.  261.] 

[If  a  sheriff  lets  a  defendant,  arrested  on  mesne  process,  go  at  large 
widiout  bail  below,  and  on  being  ruled  to  retuni,  the  writ  returns  cepi  \ 
but  no  bail  is  then  put  in  above,  the  sheriff  is  liaUe  in  an  action  of  escape; 
and  it  is  not  enough  that  he  puts  in  bail  when  ruled  to  bring  in  the  body. 
3  Anst.  675.] 

[If  a  prisoner  under  final  process  before  he  is  taken  to  pris(»i,  is  per- 
mitted to  go  about,  though  in  company  and  under  the  controid  of  the 
sheriff  himself,  it  is  a  voluntary  escape.    .1  B.  &  P.  24.     2  Blk.  1048.] 

[If  the  sheriff  liberate  a  prisoner  taken  under  a  ca*  sa.  on  payment  of 
the  debt  and  costs,  he  is  answerable  as  for  an  escape,  unless  perhaps  he 
pay  over  the  money  to  the  plaintiff  immediately.     14  East,  468.] 

[If  a  prisoner  in  the  custody  of  one  officer  is,  without  a  sufficient  au- 
thority, delivered  by  him  over  to  another,  it  is  an  escape.  As  where  the 
bailiff  of  a  liberty  takes  a  prisoner  arrested  by  him  under  a  writ  with  the 
sherifTs  mandate  thereon,  to  the  county  gaol  out  of  the  precincts  of  his 
liberty.    2  T.  R.5.] 

[If  the  keeper  of  the  sheriff's  prison  discharge  a  debtor  under  the  order 
of  an  inferior  court,  not  having  jurisdiction,  the  sheriff  is  liable  for  an 
esc^.     8  T.  R.  424.] 

[The  court  will  not  stay  proceedings  in  an  action  for  the  escape  of  a 
certificated  bankrupt  taken  in  execution  and  discharged  by  the  officer,  on 
sight  of  his  certificate.     4  Taunt.  631.] 

[An  officer  is  liable  for  the  esc^)e  of  a  prisoner  in  custody  on  final 
process,  unless  caused  by  the  act  of  Ood,  or  of  the  king's  enemies. 
2  H.  B.  108.] 

[If  rebels  break  into  a  prison  and  release  the  debtors,  whether  in  cus- 
tody on  mesne  or  final  process,  the  sheriff  is  answerable.    4  T.  R.  789. 

Ares- 


592  ESCAPE. 

[A  rescue  is  no  excuse  for  a  gaol-keeper  bringiiig  up  a  pttmnet  by 
kabeas  corpus.    6  Burr.  28 12.] 

(D)  mW  not. 

But  it  will  not  be  an  escape^  if  the  party  never  was  in  his  custody; 
as,  if  the  old  sheriff  does  not  deliver  him  over  upon  such  execution. 
R.  S  Co.  72.     Adm.  2  Cro.  588.     Poph.  85.     2  Leo.  54. 

If  he  be  arrested,  but  not  actually  committed  to  gaol,  the  gaoler 
shall  not  be  charged /or  an  escape,     ft.  1  Rol.  806. 1.  30. 

So,  if  a  committitur  be  entered  upon  the  roll,  but  the  party  is  not  taken. 
1  Sid.  220. 

So,  if  a  man  bailed  renders  himself  in  discharge  of  his  bail,  and  a 
reddidit  se  is  entered  in  the  judge's  book,  and  a  commiUihar  entered  with 
the  proper  officer ;  yet  if  a  committitur  be  not  entered  with  the  marshal 
of  B.  R.,  or  a  rule  served  upon  him,  he  shall  not  be  charged  for  an 
escape,  though  the  bail  be  dischamd.     R.  1  Sal.  272,  S.  ' 

So,  if  the  entry  be  that  virtute  ofan  habeas  corpus  to  a  judge  of  B.  R. 
debito  modo  commissusjiiit  mar. ;  for  that  cannot  be  by  virtue  of  ihekabeas 
corpus.     R.  2  Sho.  17,  8. 

[It  must  appear  that  the  commitment  is  of  record;  therefore,  if  k  is 
laid  that  the  prisoner  was  committed  to  the  custodv  of  the  marshal,  at 
the  suit  of  plaintiff,  by  A.  oneof  the  justices  of  our  lord  the  king,  it  is  ill. 
P.  18G»2.     Str.  J226.] 

If  he  be  at  the  house  of  the  gaoler,  but  not  within  the  prison.  R. 
Cro.  Car.  210. 

So,  it  will  not  be  an  escape,  where  the  prisoner  was  not  in  custody 
at  the  suit  of  the  plaintiff;  as,  if  he  was  taken  by  a  capias  uUagatum^ 
or  a  capias  pro  Jine\  where  a  capias  does  not  lie  in  such  suit.     1  Rol. 

810. 1.  SO. 

Or,  when  he  was  not  charged  at  the  prayer  of  the  plaintiff.  1  Bol, 
810. 1.  SO.    R.  1  Leo.  263.     Vide  ante,  (C). 

Or,  was  arrested  and  suffered  to  go  at  large  before  the  writ  of  exe- 
cution delivered  to  the  sheriff.     1  Rol.  809. 1.  30. 

Or,  upon  a  capias^  where  no  capias  was  awarded  by  the  court. 
1  Rol.  809. 1.  35. 

Or,  upon  a  capias  adrespondendumy  which  was  tested  in  Trinity  term, 
and  returnable  in  Hilary  term :  for,  not  being  returnable  in  the  next 
term,  it  is  out  of  court.     R.  1  Sal.  273. 

[No  objecdon  tothe  process,  which  does  not  prove  the  process  void, 
will  excuse  an  escape.     R.  Ld.  R.  775.  ] 

So,  it  will  n;j1;  be  an  escape,  if  he  goes  out  of  prison,  by  reason  of  a 
sudden  fire  in  the  gaol.     1  Rol.  808. 1.  7. 

Or,  the  gaol  be  broke  by  the  king's  enemies.     Bro.  Escape,  10. 

1  Rol.  808. 1.  5. 

Or,  the  defendant  be  rescued  upon  mesne  process,  before  he  was  in 
gaol.    Mar.  1.    1  Rol.  307-  L  35.    R.  2  Cro.  419.   2  Lev.  144.  1  Rol. 

389.  440. 

Though  therescous  be  not  returned.     R.  2  Lev.  144. 

Or,  if  it  be.     R.  1  Rol.  140. 

So,  if  the  defendant  be  retaken  upon  fresh  suit  before  the  action  com- 
menced for  the  escape.  R.  1  Rol.  808. 1.  50.  R.  3  Cro.  S2.  R.  13  H. 
7. 2.    Godb.  434.    Gol.  180.     F.  N.  B.  130.  B.  [Com.  422.] 

Tliou^ 
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Though  the  fresh  suit  was  not  begun  till  a  day  and  a  night  after 
the  escape.  R.  1  Rol.  809.1.  10.  2  Rol.  681. 1. 50.  3  Co.  52.  Mo. 
660.     Poph.  41. 

Though  he  did  not  re^ke  him  till  he  fled  into  another  county.  Bro. 
Escape,  4.     R.  3  Ck>.  52. 

Though  he  was  out  of  sight  R.  Poph.  41.  2  Co.  52.  14  H.  7. 
1.  a. 

Though  he  did  not  retake  him  till  seven  years  after^  if  it  was  upon 
fresh  pursuit.     IS  Ed.  4.  9.  a.     Semb-  Oodh.  177* 

[So,  a  voluntary  return  of  a  prisoner^  after  an  escape,  before  action 
brouffhty  is  equivalent  to  a  retaking  on  a  fresh  pursuit;  but  it  must  be 
pleaded.     2  T.  R.  126.] 

But  fresh  suit  is  no  plea,  where  the  escape  was  voluntaiy  in  the  she- 
riff.    R.  2  Rol.  283.     Vide  post,  (£). 

Or,  after  an  action  brought,  though  before  plea.  Semb.  2  Rol.  283. 
R.  cont.  Latch.  200. 

So,  the  sheriff  shall  not  be  charged  for  an  escape,  if  the  prisoner  goes 
out  of  prison  with  the  assent  of  his  creditor ;  for  the  st.  W.  2.  1 1,  says, 
sine  assensu  domini.     2  Inst.  382. 

Though  the  assent  be  only  by  parol,  it  shall  be  a  bar.  9  Inst.  382. 
Dy.  275.  a. 

But  an  assent  by  parol  after  an  escape  does  not  discharge  the  sheriff. 
Dy.  275.  a.  in  marg. 

So,  it  will  not  be  an  escape,  if  the  sherifi^  upon  a  habeas  corpus^ 
brings  his  prisoner  to  Westminster,  though  he  goes  out  of  the  direct 
way.     R.  3  Co.  44.     Mo.  299. 

If  he  has  a  writ  to  attend  upon  the  court,  commissioners,  8cc,  for  a 
day.     1  Ch.  R.  67. 

Though  he  does  not  go  to  them.  Per  Pemb.  2  Sho.  289.  Cont.  if 
he  goes  to  another  pmce,  per  Raymond  and  Withensi  2  Sho.  299. 
Vide  ante,  (C). 

So,  if  he  goes  with  a  keeper  to  counsel,  &c.  when  he  is  in  execution 
for  the  king's  debt,  though  not  in  the  case  of  a  common  person,  because 
the  gaoler  may  retake  him.     R.  Sav.29. 

So,  if  discharged  upon  an  audita  querela,  though  the  writ  be  after* 
wards  vacated.     R.  Mo.  354. 

So,  if  a  prisoner,  brought  by  habeas  corpus^  goes  out  of  the  custody 
of  the  sheriff,  and  returns  the  next  morning,  and  appears  at  the  return 
of  the  writ.     R.  Mo.  257. 

So,  if  a  prisoner  goes  out  of  the  rules  of  the  prison,  with  the  consent 
of  the  plaintiff,  without  a  keeper  or  rule  of  court,  upon  an  intest  to 
agree  with  the  plaintiff,  and  no  agreement  is  made ;  yet  ue  primmer  shall 
be  discharged  upon  an  audita  querela.  R.  Sti.  117.  Semb.  cont.  if 
the  plaintiff  assents  upon  condition,  that  it  shall  not  prejudice  his  execu-^ 
tion.    Dy.  275.  a. 

[A  sheriff  is  not  bound  to  carry  a  prisoner  on  mesne  process  to  gaol, 
before  the  return  of  the  writ,  and  is  notpulty  of  an  escape  by  omitting 
80  to  do  after  the  return,  unless  the  plaintiff  is  thereby  delayed.  5  T.  R. 
37.     2T.  R.  172.] 

[The  sheriff's  concealing  that  he  has  taken  a  bail-bond^  will  not  sup* 
port  an  action  for  an  escape.    5  Taunt.  325.] 

[On  an  arrest  under  jnesne  process,  it  is  sufficient  if  the  sheriff  pro* 
duce  the  body  before  the  rule  to  bring  it  in  expires*    2  B.  &  P.  35.]        ' 
V-T   TIL  Q  q  [By 
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[Bjr  potting  in  bdl,  as  oftlie  term  in  wliidi  die  writ  is  retnnidile,  tfe 
AenSU  teemed  from  an  acdon  for  an  eseape,  even  thoogh  in  point  of 
fiict  th^  were  pot  in  after  the  action  was  oommenoed,  since  the  parti- 
coUr  dqr  never  ^ipear%  and  cannot  be  inqmred  into.  Bat  potting  the 
bail  of  a  sobseqoent  term  will  not  do.  The  writ  reqoif  es  the  sheriff  to 
pot  in  bail  oTone  term ;  now,  to  pot  it  in  of  another  is  not  to  answer  iti 
adgeacy.    4  M.  &  &  397-] 

frhe  piltting  in  and  jasdfying  baO  after  an  action  of  escape  com- 
mwKf^,  in  lieo  of  other  bail,  who  were  a  nidli^^  defeats  the  action. 
2B.&P.  246.] 

[The  ooort  will  not  set  aside  an  order  finr  aUowance  of  bail,  on  the 
groond  of  an  action  baring  been  preriooslj  conunoiced  against  theshe- 
riff  for  an  escape,  thoij^  no  bail-bond  had  been  taken,  nor  bail  abore 
pot  in  doe  time  after  the  letom  of  the  writ,  if  defendant  has  been  ren- 
dered.    1  Price,  lOSw] 

[It  is  no  escape  to  take  a  prisoner  in  ezccotiott  to  a  lock-np-hoose. 
4  Taont.  608.] 

^  [Since  die  maidud  of  the  K.  B.  prison  is  jortified  in  allowing  to  pri- 
soners the  liberty  of  the  roles,  an  escape  from  the  roles,  withoot  his 
knowIe^;e^  is  negligent,  and  not  volontary.    2  T.  R.  1^60 

(E)  Witn  t)e  0i)all  be  maiieii,  ^c.  after  an  r^cape ; 
ano  berein  of  uoluntarg  return. 


If  the  prisoner  escapes  by  negligence  of  the  sheri£^  the  sheriff  may 
fake  him,  and  he  shall  not  have  an  audita  querela.     R.  3  Co.  32.  b. 
B.  1  Sd.  830.     Mo.  660.     Dab.  Sho.  70.     Adm.  Sho.  177. 

Or,  he  may  have  an  action  on  the  case  against  the  prisoner  for  his 
escape ;  whereby  he  becomes  subject  to  the  action  of  the  party.  D.  3  Ca 
52.  b.  Mo.  660.  R.  Mo.  404.  597.  R.  Cio.  EL  53. 237.  1  Leo. 
237.     Lot.  64. 

And  this,  before  an  action  or  recovery  against  the  sheri£^  as  well  as 
after.     Mo.  660.,    R.  Godb.  125.     Cro.  El.  53. 

Though  the  party  afterwards  acknowledges  satisfaction  upon  record : 
for  that  goes  only  in  mitigation  of  damages.  R.  I  Leo.  237.  Semb. 
cont.  if  he  does  not  shew  specially  how  satisfied.     Cro.  £1.  237. 

Soy  if  a  prisoner  escapes,  and  afterwards  returns  to  the  prison,  the 
plaintiff  may  admit  him  in  execution,  though  he  has  a  remedy  agaiost  the 
sheriff.     Cont.  Hob.  202.     R.  ace.  1  Vent.  269.     2  Lev.   109.  132. 

Or,  may  retake  him  by  a  new  capias  ad  satisfaciendum,  if  the  first  be 
not  returned  and  filed.     K.  3  Co.  52.  b. 

So,  he  may  retake  Iiim  in  all  cases  upon  a  negligent  escape;  for  the 
sheriff  may  be  insufficient     R.  cont.  Hob.  202.     R.  ace.  1  Sid.  350. 

1  Vent.  4.  269. 

So,  though  the  escape  was  voluntary  by  the  gaoler,  and  without  his 
consent.     R.  1  Sid.  330.     1  Vent  4.     1  Lev.  211.     2  Mod.  136.     R. 

2  Jon.  21.    Adm.  Sho.  177.     Semb.  cont.  Hob.  202. 

And  now,  by  the  st  8  &  9  W.  3.  27.  it  is  enacted,  that  if  a  prisoner 
in  execution  in  the  Marsbalsea  or  Fleet  escape  by  any  means,  dieplain- 
tiffma^  retake  him  by  capias  ad  satisfaciendumy  or  sue  out  any  other 
execution  against  him,  as  if  never  in  custody. 

Yet,  if  A.  permits  a  voluntaiy  escape,  and  quits  his  office  to  B.,  to 
whom  the  prisoner  returns,  B;  ought  to  detail  him ;  otherwise,  it  will 

2  be 
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be  an  escape  in  him.     1  Vent  269.     2  Lev.  109..  Semb.  Mod.  Ca^  188«  * 
S'emb.  com.  Hob.  202; 

So,  if  a  prisoner  be  dismissed  upon  a  wrongful  audita  querela,  he  may 
be  retakeoy  and  shall  be  in  execution.     R.  Mo.  354>. 

So,  after  an  escape,  the  plaintiff  may  have  debt  or  a  scirefacias  against 
the  defendant  upon  the  formerjudgment.  R.  1  Vent.  269.  Cart.  212. 
2  Jon.  21.     R,  Lut.  1266.     Sho.  174.  249. 

Though  it  was  with  his  consent  subsequent.     1  Sal.  271. 

Though  he  paid  the  money  to  the  gaoler.     R.  2  Jon«  97. 

And  by  the  st.  8  &  9  W.  S.  27.  any  other  kind  of  execution. 

So,  if  a  man  taken  in  execution  be  rescued,  he  may  be  retaken,  or  a 
scirefacias  lies  against  him.     R.  Cro.  Car.  240. 

But,  if  the  sheriff  suffers  a  voluntary  escape,  he  shall  not  have  an  action 
upon  the  case  against  the  prisoner.     R.  Mo.  597. 

Or,  if  he  retakes  him^  the  prisoner  shall  have  dn  audita  querela* 
8  Co.  52.  b.     R.  1  Sid.  330. 

So,  if  the  sheriff  permits  a  voluntary  escape  with  consent  of  the 
plaintiff,  he  never  can  be  retaken  by  the  sheriff,  or  the  plaintiff.  R. 
Show.  174.     D.  2  Leo.  119. 

If  the  consent  of  the  plaintiff  be  precedent  to  the  escape  j  otherwise, 
if  subsequent.     R.  1  Sal.  271.  \ 

Or,  if  the  office  descends  to  B.     R.  2  L>ev.  109. 

And  an  action  for  the  escape  lies  against  A.  or  B.,  if  he  also  permitted 
an  escape,  at  the  election  of  the  plaintiff.     R.  2  Lev.  132. 

So,  by  the  st.  1  Ann.  6.  if  any  committed  to  the  queen's  bench  ot 
'  Fleet  in  execution  on  mesne  process,  or  cpntempt  in  not  obeying  a  de- 
cree, escape^  on  oath  of  it,  a  judge  shall  grant  a  wari'ant  to  all  sheriiis, 
mayors,  &c.  reciting  the  cause  of  commitment,  to  retAke  him,  who  shall 
be  committed  to  the  county  gaol  where  retaken,  and  not  delivered  on 
^ny  account,  till  the  debt  satisfied,  judgment  reversed.  Or  c6ntetnpt  dt6- 
charged,  unless  removed  for  treason  or  felony,  and  then  he  shall  remain 
changed  with  all  causes  for  which  he  was  retaken. 

He  cannot  be  brought  before  a  judge  by  a  day*rule  as  another  prisoner 
may,  to  shew  cause  of  action  against  anodier.     R.  Mod.  Ca.  6S. 

So,  he  may  be  taken  upon  a  Sunday.     Mod.  Ca.  95.     Vide  Temps, 

(B3.)/ 

But  if  the  party  be  not  taken  by  lawful  authority  upon  an  escape 
warrant,  if  this  appears  upon  the  return  of  the  warrant,  he  shall  not 
be  committed  to  the  county-gaol,  but  to   the  former   prison;  as,  if 
brought,  not  by  a  constable  or  other  officer^  but  by  pefsoiis  not  known. 
Mod.  Ca.  154. 

[A.  resists  the  service  of  an  ordet  of  chancery^  is  committed  fot  the 
contempt,  goes  at  larger  retaken  on  an  escape^warrant,  and  committed  to 
Newffate ;  escape-warrant  superseded,  the  contempt  not  being  for  not 
obeymg  a  decree,  and  A.  sent  to  the  former  prison.     Str.  99.] 

[If  a  man  escapes  and  returns  again,  and  then  commits  a  second 
escape,  he  cannot  be  taken  up  for  the  first  escape,  it  being  purged  by  liis 
return.     Str.  42S.] 

So,  if  he  be  .discharaed  by  agreement,  after  commitment  upon  an 
escape^warrant,  he  shafi  not  be  afterwards  retakra.     Mod.  Ca.  254. 

FIf  the  defendant  was  entitled  to  his  discharge  at  the  time  of  his  escai^e, 
4Uia  would  be  entitled  to  it  as  soon  as  taken  on  the  escape-warrant,  the 
court  will  supersede  the  warrant.     Str.  40 I.J  ' 

Q  q  2  [A  man 
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[A  man  taken  up  on  an  escape^warrant  of  a  jndge,  after  hia  patent  i» 
detennined,  shall  be  discharged.    Ld.  Ravm.  1513.] 

[The  voluntary  return  of  a  prisoner^  after  a  n^Ugent  escape,  b  equi- 
valent to  a  re-taking  on  fresh  suit.  2  T.  R.  126.  Hraoe,  case  lies 
against  the  keeper  of  a  prison  for  an  escape  on  mesne  process,  thoii^ 
the  prisoner  returns  the  same  day,  and  the  plaintiff  proceed  to  final  jui%- 
ment  against  him.    2  Wils.  294.] 

[A  £eriff  cannot  retake  a  prisoner  whom  he  has  voluntarify  set  at 
liberty.     5  T.  R.  25.2 

[Where  a  debtor  has  escaped  without  the  creditors  assent,  he  may  be 
retaken.     1  T.  R.  559.] 

[If  a  prisoner  escapes,  and  plaintiff  sends  an  order  for  hia  disduu^ge, 
the  gaoler  cannot  retake  him  for  his  fees.     Str.  909.} 

[Vide  Pleader,  (2  Pi.)] 
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(A)  an  e0cl)eat- 

(A  I.}  For  want  of  heirs,  p.  596. 

(^A  ^)  For  the  offence  of  the  tenant*  p.  697 • 

(B)<c&lntofe0ct)eat 

(B  1.)  When  it  lies.  p.  597* 
(B  2.)  When  not  p.  598^. 

(C)  Cljc  office  Of  ewljeator.  p.  598. 

« 

(A)  an  ml)eau 

(A  1.)  For  want  of  heirs. 

An  escheat  is  when  landfallsto  the  lord  of  whom  it  is  holden.  C6.Lp. 
13.  a.  92.  b. 

Lands  escheat  propter  defectum  sanguinisy^  vel  propter  delictunu  Co. 
L.  13.  a. 

AS|  if  A.  seised  in  fee^  dies  without  heir,  the  land  escheats  to  the  lord. 
F.N.B.  143.t. 

Or,  seised  in  tail,  remainder  to  hiaoself  in  fee.     F.  K.  B.  144.  A. 

So,  if  a  bastard  dies  without  .issue.     F.  N.  B.  144.  E. 

If  the  heir  be  attainted  for  treason,  or  felony.     Co.  L.  13.  a. 

So,  if  land  descends  on  the  part  of  the  father,  if  there  be  no  heir  od 
the  part  of  the  &ther,  the  land  escheats.     Lit.  s.  4. 

Or,  descends  on  the  part  of  the  mother,  if  an  heir  on  the  part  of  the 
mother  &ils,  the  land  escheats.     Lit  s.  4. 

If  A.  be  disseised,  and  then  dies  without  heir,  his  land  esdieats,  and 
the  lord  shall  have  a  writ  of  escheat  against  die  disseisor.  F.  N.  B. 
144.  C  Semb.  cont.  that  the  lord  never  shall  have  a  writ  of  escheat,  ex- 
cept  where  his  tenant  dies  seised.     32  H.  6.  27*  a.    Vide  post,  (B  2.) 

[If  A.  devises  in  fee  to  B.,  and  if  he  dies  without  heir,  to  Cj  the  devise 
shall  be  void  against  tlie  lord  by  escheat.    Vau.  270.3 


TTrit  of  escheat.  5^ 

Xlf  a  man  devises  to  A.  to  sdl  and  pay  debts  and  legacies,  and  the  re- 
sidue to  B.,  and  A.  dies,  and  the  testator  has  no  heirs,  the  estate  escheats 
to  the  crown.     M.  1741,  2  Atkyns,  223.] 

But  if  a  disseisor  makes  a  feoffment,  or  dies  seised,  whereby  the  land 
descends,  and  afterwards  the  disseisee  dies  without  heir,  the  land  does 
not  escheat;  for  the  feoffee,  &c.  is  in  by  title.    Co.  L.  268.  b.   Hob.  242. 

So,  if  an  annuity,  rent-charge,  advowson,  &c.  be  granted  in  fee,  and 
the  grantee  dies  without  heir ;  these  do  not  escheat  to  the  lord,  for  they 
are  not  held  of  him,  but  to  the  grantor.     1  Rol.  816. 1.  27.  30. 

So,  if  a  corporation  be  dissolved,  their  land  does  not  escheat  but  goes 
to  the  donor.     Co.  L.  IS.  b. 

[So,  where  A.  by  will  directed  money  to  be  laid  out  in  manors, 
lands,  tenements,  tithes,  and  hereditaments,  or  very  long  terms,  with 
limitations  applicable  to  real  estates ;  on  fiiilure  of  heirs,  the  crown  was 
held  to  have  no  equity  against  the  next  of  kin  to  have  the  money  laid  out 
in  real  estates ;  for  the  purpose  of  claiming  by  escheat,  the  quality  of 
land  not  having  been  imperatively  fixed  on  die  money ;  since  it  might 
have  been  invested  in  land,  and  still  continued  personalty.  2  Ves.  jun. 
170.] 

[Copyholds  cannot  escheat.    Ibid.] 

[Whether  an  equity  of  redemption,  or  a  trust  can  escheat,  has  not 
been  determined.     2  Vesey,  300.] 

(A  2.)  For  the  ofience  of  the  tenant. 

So,  if  a  man  seised  in  fee  be  attainted  for  treason  or  felony,  the  land 
escheats  to  the  king,  or  the  lord  of  whom  it  was  holden.  Vide  Forfeiture, 
(B  1,  ate.) 

When  die  forfeiture  or  escheat  belongs  to  the  king,  vide  Forfeiture, 
(B  5.)— Prerogative,  (D  69,  60.) 

Escheat  for  treason  or  felony  happens  in  three  cases ;  quia  susperneut 
per  coUum^  quia  abfuravit  regnumt  vd  quia  uilagatus  est.     Co.  L.  14,  a. 

And,  if  a  man  has  judgment  to  be  hanged,  his  land  escheats  though 
he  dies  before  execution,  and  the  writ  shafl  say,  quia  suspensus.  F.  N.  B. 
144  H. 

But  if  the  felony  be  pardoned  before  attainder,  the  land  does  not 
escheat  to  the  lord.     Ow.  87* 

So,  if  cesiwf  que  trust  dies  without  heir,  the  lord  shidl  not  have  the 
trust  by  escheat ;  for  the  feoffee  continues  tenant  to  the  Iord»  and  shall 
hold  the  lands  dischar^  of  the  trust.    Hard.  496. 

(B)  cant  of  e0cf)eat 

(B  1.)  When  it  lies. 

A  writ  of  escheat  lies  by  the  lord^  when  his  tenant  in  fee  sinqpk  dies 
without  heir.    F.  N.  B.  143.  T. 

And  if  the  lord  dies  before  the  wik  sued^  his  heir  shall  have  it. 
F,N.B.  144.  D. 

So,  the  successor  of  an  abbot,  bishop,  &c.    F.  N.  B.  144.  h. 

So,  tenant  for  life  of  a  seigniory,  or  by  curtesy^  or  in  dower.  F.  N.  B. 

144.  M. 

Qq  S  So, 


598  ESCHEAT. 

S09  if  tenant  in  tail  with  the  fee  expectant  to  himseli^  dies  without 
heir,  the  lord  shall  have  a  writ- escheat;  for  the  tenant  in  tul  held  his 
reversion  of  him.     F.  N.  B.  14-4.  A. 

Or,  if  tenant  in  fee  be  disseised,  and  aflerwise  dies  without  hdr. 
F.N.B.  H*.  C. 

A  writ  of  escheat  lies,  though  the  lord  accepts  the  rent  of  him  in  pos* 
session.     F.  N.  B.  144.  O. 

And  the  process  shall  be  summons,  grand  cape  and  petit  cape^  as  in  a 
precipe  quod  reddat.     F.  N.  B*  144. 0. 

For  the  proceeding  in  escheat,  vide  Pleader,  (3  C.) 

(B  2.;  When  not. 

But  if  tenant  in  tail  dies  without  issue,  he  in  reversion  or  remainder 
•hall  not  have  a  writ  of  escheat,  but  a  formedon.     F.  N.  B.  144.  A. 

So,  if  he  in  remainder  after  an  estate  for  life  dies  without  beir»  and 
then  the  tenant  for  life  dies,  the  lord  shall  not  have  a  writ  of  escheaty 
but  intrusion ;  for  the  tenant  for  life  was  tenant  to  the  lord.  F.  N.  B. 
144.  B. 

So,  if  the  tenant  be  disseis^,  and  dies  without  heir,  when  his  entry 
is  congeable,  the  lord  shall  not  have  a  writ  of  escheat ;  for  he  never  shall 
have  a  writ  of  escheat  except  where  his  tenant  dies  seised ;  but  he  may 
enter.     32  H.  6.  27.  a.. 

If  the  entry  of  the  tenant  was  not  congeablci  he  cannot  enter,  nor 
have  a  writ  of  escheat.     32  H.  6. 27.  a. 

Soj  if  the  lord  accepts  any  corporal  service ;  as,  homage  or  fealty  of 
him  in  possession,  he  shall  not  afterwards  have  a  writ  of  escheat. 
F.  N.  B.  144.  O.     Co.  L.  268.  a.     4  H.  6.  21.  a. 

Thouj?h  it  be  accepted  of  a  diss^ispr.     C!o.  L.  268.  a. 

So,  ifhe  avows  in  a  court  of  record  for  rent  due  from  the  tenant^  or 
disseisor.     Co.  L.  268.  a. 

Or,  accepts  rent  of  the  heir  or  feoffee  of  the  disseisor,  where  the  de* 
scent  or  feofiment  was  after  the  escheat.     Co.  L.  268.  a. 

But,  if  the  lord  accepts  rent  of  the  tenant,  this  does  not  bar  him  of  |k 
writ  of  escheat.     Co.  L.  268.  a.     4  H.  6.  21.  a. 

3o,  tfioygh  he  accepts  rent  of  the  disseisor,  his  tenant.    Cq*  L*  268.  a. 

(C)  ^t)S  offlice  of  ejetcbeator. 

By  the  common  law  there  were  two  escheators,  the  one  ultra  Trentamt 
and  the  other  eitra  Jrentam,  who  had  sub-escheators,  and  to  whom  it 
b^onged  to  inspect  the  escheats,  wards>  and  other  casualties  which  fell 
to  the  crown.     Co.  L.  13.  b.  92.  b. 

In  the  time  of  Ekl.  9,  there  was  an  escheator  constituted  in  each  county 
for  life ;  and  so  it  continued  until  the  time  of  £d.  3.     Co.  JL  13.  b. 

By  the  st.  14  Ed.  3.  8.  an  escheator  w^ts  appointed  by  the  treasurer 
for  each  county ;  and  ought  to  continue  only  for  a  year. 

By  the  st.  1  H.  8.  8.  he  should  not  be  na^ned^  who  was  an  escheator 
within  three  years  before. 

The  mayor,  &c.  of  a  city,  &c.  may  be  an  escheator,  by  grants  or  pre* 
scription.     R.  Ley,  5. 

By  st,  4  Ed.  4.  the  mayor  of  London  pro  tempore  is  constituted 
escheator  within  Southwark.    Hard.  IL 

An  office,  taken  by  an  escheator  out  of  his  precinct^  wilLbe  void. 

Semb.  Hard,  19. 
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Vide  HoMAOB,  (£)• 


ESGLISE. 

<A)  a  cfturct),  t)oto  ztttten  p-  600. 

(B)aCatt)EDraI.p*60L 

(C)  a  parfiartj  cfjurcb*  p.  601 . 
a  btcecege.  p.  601. 

(D)  a  cftapel.  p.  601. 

(E)  Cfje  cftuccftparD.  p.  602, 

(F)  Ci)Uccl)toarDen0. 

(F  1.)  How  chosen,  p.  602. 

(F  2.)  Their  duty,  and  accounts,  p.  603. 

(F  3.)  Their  power,  and  perpetuity,  p.  604. 

(G 1.)  Cotoiiom  tt)e  free&olD  of  t{)e  tlmvtt  tirlongtf. 

p.  605. 

(G  2.)  To  whom  the  repairs  and  ornaments,  p.  606. 
(G  3.)  The  seats,  p.  6O7. 

(H)  preiarentatton  to  a  c&urcd. 

(H  1.)  What  are  presentative.  p.  609. 

(H  2.)  By  whdm  it  shall  be.  —  Who  shall  be  patron. 

p.609- 
(H  3.)  Presentation  in  turn.  p.  6II. 
(H  4.)  When  the  turn  is  served,  p.  612. 
(H  3.)  Presentation  by  the  king  as  patron,  p.  612. 
(H  6.^  By  his  prerogative,  p.  613. 
(H  70  How  a  presentation  by  a  common  person  shall 

.  be  made.  p.  614. 
(H  8.)  How  a  presentation  by  the  king  shall  be  made. 

p.  615. 
(H  90  Within  what  time  a  presentation  shall  be  made. 

p.  615. 
{H  100  When  it  maybe  revoked,  p.  61 6, 

Qq*  (HllOPre- 
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(H  11.)  Presentation  by  lapse.  —  To  the  bishop  and 

archbishop,  p.  6l7* 
(H  1«0  To  the  king.  p.  617. 
(H  IS.)  When  there  shall  be  no  benefit  of  a  lapse. 

p.  618. 
(H  14.)  Presentation  by  usurpation.  —What  shall  be. 

p.  618. 
(H  15.)  What  not.  p.  619. 
[(H 15.  a.)  Other  matters.]  p.  620. 

(I)  atimi0)efian  anD  in0titution,  toto  meUe,  &c.  p.  620. 
(K)  Jutt  patronatujBT. 

(K  1.)  How  it  shall  be  awarded,  p.  621. 
(K  2.)  When  necessary,  p.  622. 
(K  3.)  When  not.  p.  622. 

(L)  3[nliuctfon,  bg  tD&om  it  0l)all  be  mane.  p.  623. 
(M)  (GQben  a  cburcli  0&an  be  fuIL  p.  623. 
(N)  mfitn  a  cburcb  becomeiar  bofD. 

(N  1.)  By  death,  or  cession,  p.  624. 

(N  2.;  By  resignation,  p.  624. 

(N  S.)  By  simony,  p.  625. 

(N  4.)  By  non-residence,  p.  628. 

(N  5.)  By  plurality.  —  When  the  first  church  shall  be 

void  by  it.  p.  633. 
(N  6.)  When  not.  —  If  he  takes  a  dignity,  p.  634. 
(N  7.)  Or  is  not  incumbent  of  the  second,  p.  635. 
(N  8.)  If  he  has  a  qualification.  —  Who  may  have  it 

p.  635. 
(N  9.)  Who  not.  p.  636. 
(N  10.)  By  not  reading  the  Thirty-nine  Articles,  &c. 

p.  636. 
(N 11.)  Wotice  of  the  avoidance  to  the  patron,  p.  637. 
(N  12.)  The  writ  de  vi  laicd  amovendd.  p.  637. 

(A)  a  cburclb^  lioto  erected. 

Tbfe  nature  of  an  advowson  of  a  church,  appendant,  or  in  gross^ 
and  the  gnmi  of  it,  or  of  the  next  avoidance.  Vide  in  AdvowsoD^ 
(A— B— Cl,2.) 

The  apm-opriadoD,  or  union  of  churches.  Vide  in  Advowson,  (D  I, 
am— E— F  1,  2.) 

By  the  common  Uw  any  one  might  build  a  church  in  his  soil>  without 
licence  of  the  kins,  or  any  other.    3  Inst.  201. 

And  this  privilege  was  chiilned  by  the  barcodsiof  like  realm.  Sdd. 
de  Dec.  360.    Dub.  Cod.  Ju.  Ecd.  212. 

But 
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Bat  it  shall  not  be  taken  as  a  church*  till  it  be  consecrated  by  the 
bishop.     3  Inst*  208.     Seld.  de  Dec.  85. 

And  this  was  decreed  by  a  council  under  Wilfrid  archbishop  of  Can- 
terbury, anno  816.     Seld.  de  Dec  261.  c.  9.  s.  4. 

And  afterwards,  by  the  canon  anno  1102^  no  church  can  be  erected 
without  endowment.    D.  of  Pluralities,  80.     Cod.  Ju.  Eccl.  212. 

So^  by  the  canon  law,  none  can  build  a  church  without  licence  of  the 
biihop.     Co.  Ju.  Ecd.  2 12. 

(B)  a  catlieliral 

A  church  is  dther  m^or,  as  a  cathedral;  or  minor,  as  a  parish-churchy 
&C.    Lind.  9* 

The  cathedral  is  the  see  of  the  bishop,  sedes  eptscopi .    2  And.  168. 

And  cannot  be  conveyed  to  another,  without  the  bishop.  Qu.  2  And. 
168. 

The  king  by  his  "patent  may  create  a  church  et  ambitum  ecclesia,  a 
cathedral.    Jon.  166* 

(C)  a  parijBff)  tljuccl). 

About  the  year  700  the  Saxons,  in  large  districts,  founded  churches 
for  themselves  and  their  tenants ;  which  were  the  original  of  parish- 
churches.     Seld.  de  Dec.  259.  c.  9.  s.  4. 

Within  those  districts  other  churches  were  afterwards  erected,  which 
in  process  of  time  have  obtained  tithes,  burial,  and  baptism^  and  thereby 
become  parish-churches,     Seld.  de  JDec.  262.  c.  9.  s.  4.    D.  of  Plu.  92. 

And  therefore,  every  church,  having  burial,  baptism,  and  tithes,  is 
mow  esteemed  a  parish-church.     Seld.  de  Dec.  265.  c.  9.  s.  4. 

Or  burial,  et  sacramentalia.    2  Inst.  S6S* 

Z  tticarage. 

As  to  a  vicarage^  vide  Ecclesiastical  Persons,  (C  10,  &c.) 

(D;  a  Chapel. 

A  church  built  within  the  precinct  of  a  parish-church,  to  which  burial 
and  sacraments  belong,  is  a  cnapel  crease.     2  Rol.  340. 1.  50. 

And  it  belongs  to  the  parish-church,  and  the  parson  of  it.  2  Rol. 
341. 1. 2. 

And  therefore,  a  parish-church  cannot  be  a  chapel.    2  Rol.  840. 1.  SB. 

The  parson  of  a  parbh-church  oi^t  to  find  a  chaplain  for  a  chapel 
of  ease  within  his  precinct 

But  he  may  officiate  there  himself. 

[If  a  chapel  has  parochial  rights,  as  derk,  wardens,  &c. ;  rights  of 
divine  service,  as  baptism^  sepulture^  &c. :  atid  the  inhabitants  have  a 
right  to  them  there,  and  not  elsewherct  and  the  curate  has  smaU  tithes 
and  surplice-fees,  and  an  augmentation :  it  is  a  perpetual  curacy^  and 
the  curate  is  not  amoveable  at  pleasure.    2  Vesey,  425.] 

[Nomination  to  a  perpetual  cnracy  may  be  by  parol,  as  well  as  pre- 
sentation to  a  church.    Ibid.] 

(E)  Clie 
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The  cemetery  circa  ecclcsiam  majorcm  40  passusj  circa  nunorem  SO 
contincrc  debet.  Lind.  253.  verb.  Claus.  Cemeterii,  267.  verb*  Ce- 
meteriis. 

As  to  the  churchyard,  the  privileges,  and  burial  there.  Vide 
Cemetery. 

(F)  CljurcbtoarlienjBf. 

(F  1.)  How  chosen. 

By  the  canon  1%  Jac.  89.  all  churchwardens  shall  be  chosen  by  joint 
consent  of  the  minister  and  parishioners,  if  it  may  be  ;  but  if  they  can- 
not agree,  the  minister  shall  choose  one*  and  the  parishioners  another. 

And,  by  common  right,  the  election  ought  to  be  by  the  whole  parish. 
Hard.  S79. 

[Of  common  right  the  parson  shall  choose  one,  and  the  parishicmers 
the  other.     H.  19  G.  2.     Stra.  1246.] 

[A  curate  stands  in  the  place  of  the  parson  for  the  purpose  of 
nominating  one  churchwarden,  and  a  curate  may  make  a  presentment. 
Ibid.] 

By  canon  90.  the  election  shall  be  yearly  in  Easter  week. 

[If  the  parson  and  parishioners  neglect,  yet  the  ordinary  has  no  juris- 
diction ;  the  proper  way  is  mandamus  e  B.  R.  £.  S  G.     Str.  52.] 

If  the  bishop,  or  ecdesiasticai  court  make  an  order  that  a  select  vestry 
shall  chuse,  this  does  not  exclude  the  other  parishioners,  if  they  will  be 
present  at  the  vestry.     R.  Lane,  21. 

But,  by  custom,  they  may  be  chosen  by  the  parishioners,  without 
the  parson.     R.  2  Rol.  234. 1.  15.     2  Cro.  5S2. 

If  they  are  incorporated  to  be  chosen  by  the  parishioners,  they  ought 
to  be  chosen  by  all  the  parishioners  assembled.     R.  Lane,  21. 

[The  parson  or  vicar  cannot  adjourn  the  vestry,  but  the  majority  of 
the  parishioners.  T.  9  &  10  G.  2.  Fort.  168.  Str.  1045.  B.  R.  H. 
274.] 

S09  by  custom,  the  election  shall  be  by  a  select  vestry,  and  not  by 
the  whole  parish.     R.  Hard.  879. 

[Where  there  is  a  custom  for  chusing  churchwardens,  and  it  cannot 
take  place,  they  must  resort  to  the  canon.     H.  5  G.     Str.  145.] 

So,  for  misbehaviour,  the  parishioners  may  discharge  them,  and 
chuse  others.     Lamb.  ch.  sect.  8. 

By  the  canon  1"*,  Jac.  89.  they  shall  continue  in  office  but  one  year, 
except  chosen  again  in  like  manner. 

But,  by  can.  1 18.  they  shall  be  reputed  to  continue  till  new  church- 
wardens sworn. 

The  churchwarden  being  chosen,  cannot  be  refused  by  the  arch- 
deacon, or  spiritual  court,  on  pretence  of  pover^,  or  other  inability. 
,R.  1  Sal.  166.     5  Mod.  826. 

[The  right  of  naming  a  churchwarden  cannot  be  tried  in  court- 
christian.     1  BL  Rep.  28.] 

[The  bishop's  court  cannot  try  the  legality  of  votes  for  a  church- 
warden.    8  B.  M.  1420.  1  Bl.  Rep.  480.]    . 

And  if  he  be  refused^  a  mandamus  lies  for  swearing  him.     Vide 

Mandamus. 

Church- 
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Ch^rchwardeEl8  may  be  required  by  the  spiritual  court  to  take  an 
oath. 

But  no  oath  shall  be  required  of  them,  except  in  general  to  execute 
{heir  office.     Hard.  864.     Vide  Prohibition. 

Nor,  can  a  fee  be  demanded  for  swearing  them,  or  taking  their  pre- 
sentments.    R.  1  Sal.  S80. 

And  attorney  of  B.  R.,  &c.  may  have  a  writ  of  privilege  to  excuse 
him;  and  if  it  be  not  obeyed  by  the  spiritual  court,  a  prohibition. 
«  Rol.  S68. 

So,  if  any  who  has  privilege  be  chosen,  a  writ  goes  to  the  ecclesias* 
tical  court  that  he  be  not  sworn.     R.  Pal.  d92. 

Churchwardens  are  lay-persons^  though  ecclesiastical  officers.  Per 
Hale,  Hard.  379.     (Vide  2  Rol.  71.     1  Sal.  166.    5  Mod.  S26.) 

(F  2.)  Their  duty,  and  accounts. 

By  the  canon  1%  Jac.  89.  they  shall  in  a  month  after  the  end  of  the 
year  give  account  of  all  monies  received  and  disbursed,  and  deliver  up  to 
parishioners  what  is  in  their  hands.     Vide  post,  (F  S.) 

By  canon  90.  they  shall  see  that  all  parishioners  resort  to  divine  ser- 
vice, and  continue  the  whole  time ;  and  present  those  remiss,  &c. 

By  the  st.  2  &  3  Ph..&  M.  B.  and  5  El.  13.  they  are  to  receive  and 
bestow  on  the  highways  in  the  parish  the  forfeitures  collected  by  the 
bailiff  or  head  constable,  for  defaults  of  repairing  highways. 

By  the  st.  1  £1. 2.  they  are  to  levy  \2d,  forfeited  for  not  resorting  to 
the  parish-church,  &c.  to  the  use  of  the  poor,  by  distress  upon  the  goods 
or  lands  of  the  party. 

By  the  st.  43  £1.  2.  they  (and  the  overseers)  are  to  set  the  poor  tp 
work,  and  to  raise  by  taxation  of  every  inhabitant,  parson,  vicar,  occu^^ 
pier  of  lands,  houses,  tithes,  coal  mines,  or  saleable  underwood,  a  stock 
of  materials,  and  also^  money  for  the  relief  of  the  impotent  poor,  and  to 
put  out  poor  children  apprentices;  and  may  levy  such  rates  by  warrant 
from  two  justices  upon  the  park's  goods,  and  in  four  days  after  the  end 
of  the  year  shall  account,  and  deliver  over  the  money,  &c.  in  their  hands 
to  their  successors. 

[There  cannot  be  a  rate  to  reimburse  churchwardens.  B.  R.  H.  881. 
And.  11.     2  Ld.  Raym.  1009.] 

(But  where  an  overseer  is  in  advance  for  the  parish,  he  may  get  a  rate 
for  tlie  relief  of  the  poor,  and  reimburse  himself  out  of  the  money  thereby 
raised.     2  Ld.  Raym.  1009.] 

[And  the  justices  are  compellable  to  sign  and  allow  such  rate.    Ibid.] 

'A  rate  cannot  be  made  to  repay  money  borrowed  to  repair  and  re* 
build  a  workhouse*    Doutfl.  1 15.] 

[A  private  act  enabled  uie  overseers^  &c.  to  make  a  rate  for  the  relief 
of  the  poor,  and  to  include  in  it  such  just  and  reasonable  sums  as  they 
shiEiU  be  put  to.  in  the  execution  of  their  offices ;  they  made  a  rate»  the 
title  of  which  expressed  it  to  be  for  both  those  purposes;  and  B.  R. 
would  not  quash  it,  though  the  sessions  on  an  appeal  stated  in  a  case  that 
it  was  partly  made  to  pay  a  debt  incurred  by  the  late  overseers,  the  rate 
itself  appearing  on  the  face  of  it  to  be  legal.     5  T.  R.  346.] 

[If  a  parish  consists  of  several  vills,  and  there  is  a  custom  to  levy  the 
riiteis  in  eertisin  proportionsy  they  must  pursue  it>  whether  reasonable  or 
/lot.  Andr,32.] 

By 
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By  the  St.  1  (or  2)  Jac.  9.  they  are  to  levy  the  penalties  upon  ale-house- 
keepers, &C.  for  suffering  tippling  in  their  hooses,  &c.  by  distress  on  the 
offender's  goods. 

By  the  st.  S  Jac.  4.  they  are  yearly  to  present  thfe  mcmthly  absence 
from  church  of  popish  recusants,  ancl  the  names  and  age  of  their  chil- 
dren, and  the  names  of  their  senrants  at  the  general  or  quarter  seasioiis, 
under  the  penalty  of  20«.for  every  de&ult. 

They  may  take  off  the  hat  of  any  who  wears  it  in  church  at  the  time  of 
divine  service,  without  a  prosecution  in  the  spiritual  court.  R.  1  Sand.  13. 

1  Lev.  196.     I  Sid.  301. 

Churchwardens  for  neglect  of  their  duty  may  be  sued  in  the  spiritual 
court. 

As,  if  they  take  the  bells  out  of  the  church.     1  Sid.  281,  2. 

Or,  an  action  lies  a^nst  them  by  their  successors.     1  Sid.  282. 

So,  an  indictment  hes,  if  they  take  money,  &c.  corrupti^  colore  officii^ 
and  do  not  account  for  it     R.  1  Sid.  807. 

So,  they  may  be  removed  for  misbehaviour,  and  others  chosen  before 
the  year  expires.     Lamb.  Off.  Ch.  sect.  3. 

But,  to  a  suit  in  the  spiritual  court  to  compel  them  to  account,  after 
account  allowed  by  the  minister  and  parishioners,  a  prohibition  lies.     R. 

2  Rol.  71. 

[The  spiritual  court  has  no  jurisdiction  to  settle  a  churchwarden's  ac- 
counts.    Str.  1133.] 

[It  may  compel  them  to  deliver  in  their  accounts,but  cannot  decide  on 
the  propriety  of  the  charges ;  and  if  it  take  any  steps,  after  the  accoonts 
are  delivered  in,  it  is  an  excess  of  jurisdiction,  for  which  a  prohibition 
will  be  granted,  even  after  sentence.  3  T.  R.  3.] 

And  no  suit  shall  be  against  them  by  their  successors  for  a  thing  done 
rotione  affkii.     R.  Oodb.  279* 

(F  3.)  Their  power  and  perpetuity. 

Churchwardens  may  maintain  trespass,  or  other  action  possessory, 
against  any  who  wrongfully  take  the  beUs,  books,  or  other  goods  of 
the  church ;  for  though  the  property  is  in  the  parishioners,  the  custody 
and  possession  belong  to  them.  R.  11  H.  4.  12.  a.  R.  1  Rol.  57. 
Vide  ante,  (F  2.) 

]As  to  whether  churchwardens  are  a  corporation,  see  6  T.  R.  396.] 

[As  to  suits  by,  when  ie  facto  only.  2  H.  R  559.] 

[As  to  their  liabilities  for  money  not  paid  over,  see  ibid.] 

Though  another  parishioner^  or  the  vicar  himsdf,  takes  them.  R. 
11  H.  4.  12.  a. 

Though  the  goods  were  bought  by  the  parishioners  dbemselves ;  for 
when  they  are  given  into  the  custody  of  the  churchwardens,  an  action 
lies  by  them.     11  H.  4.  12.  a. 

And  the  declaration  may  be  nd  damnum  q^sortisi,  or,  of  die  paridi- 
ioners.     R.  Cro.  EI.  179.    8  Ed.  4.  6.  b.    Dal.  105.    Vide  infirau 

So,  they  may  have  an  appeal  of  robbeiy  for  such  goods  stolen. 
1?H.  7.  27.b. 

So,  they  ought  to  have  the  action ;  for  a  suit  for  diem  by  the  person 
in  the  spiritual  court  shall  be  prohiUted.    R.  1  RoL  57« 

The  declaration  may  be,  that  they  were  possessed  de  boms  ecdakt^ 

or>  parochianorum^    Uub.  1  Vent.  89. 

And 
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And  the  succeeding  churchwardens  shall  maintain  trespass,  &c.  for 
goods  taken  in  the  time  of  their  predecessors.  12  H.  7. 28.  a.  R.  Cro. 
£1.  145. 179.    Dub.  Dal.  105.     R.  1  Leo.  177. 

But  the  trespass  ought  to  be  alleged  in  the  declaration  only  ad  dam- 
num parochianorum.  R.  Cro.  El.  179.  [H.  9  Geo.  1.  in  Cane.  MSS. 
4  Vin.  Abr.  525.]     Vide  supra. 

And  if  one  releases,  it  does  not  bar  his  companion.  R.  2  Cro.  234. 
Yel.  173. 

So,  if  ffoods  are  given  to  a  parish  or  church,  the  churchwardens 
may  take  Siem ;  for  Uiey  are  a  corporation  for  such  purpose.  12  H.  7. 
29.  a. 

And  the  successors  may  have  account  for  them  against  their  predeces- 
sors.    8  Ed.  4.  6.  b.     1  Vent.  89. 

So,  if  goods  are  put  into  the  church  to  be  there  used ;  for  that  is  a 
gift.     Lamb.  Ch.  sect.  2. 

So,  churchwardens  may  have  an  action  against  any  one  who  de&ces  a 
monument,  &c.     Godb.  279. 

But  churchwardens  cannot  purchase  or  take  lands  given  to  the  nse  of 
the  parish ;  for  they  are  not  a  corporation  for  lands.    R.  12  H.  7. 29.  a. 

1  Rol.  393. 1.  10. 

Neither  can  they  make  a  lease  of  lands  given  to  fi3o£fees  for  the  use 
of  the  parishioners.     R.  12  H.  7*  29.  a.     13  H.  7.  10.  a. 

Nor,  maintiun  trespass  or  odier  action  for  entry,  or  taking  the  profits 
of  such  land.     12  H.  7.  29.  a. 

Or,  for  breaking  the  windows^  walls^  8cc.  of  the  church,  or  cutdng^ 
down  trees  in  the  churchyard. 

Yet  by  the  custom  of  London,  churchwardens  are  a  corporation  to 
purchase  and  demise  lands.    2  Cro.  532.    Jon.  439. 

So,  churchwardens  cannot  sue  for  a  legacy,  or  a  thing  never  in  dieir 
possession,  by  action  at  common  law. 

[Churchwardens  cannot  commence  a  suit  after  tbdr  year  is  escpired. 
Str.  852.] 

So,  one  only  cannot  dispose  of  the  goods,  without  bis  companion* 

2  Cro.  234. 

Nor  both  together ;  for  the  law  does  not  give  them  power  to  do  any 
thing  to  the  disadvantage  of  the  church.  13  H.  7.  10.  a.  YeL  173* 
R.  1  Rol.  393.  1.  20.     1  Rol.  426. 

Yet  a  aisposition  by  jihem,  with  the  consent  of  the  parish^  shall  be 
good.     1  RoL  393. 1. 26. 

Or,  the  sending  a  bell,  with  consent,  to  be  cast,  shall  be  a  discharge 
upon  account,  though  no  l^ar  to  an  action.    R.  I  Vent.  89. 

[It  seems,  appointment  of  parish  derk  needs  not  be  in  writing. 
Lofit.  434.] 

(G 1.)  Co  toi)om  t&e  fteeI)olti  of  tiie  ({)urci)  belongs* 

• 

The  soil  and  freehold  of  the  church  and  churchyard  belong  to  the  par- 
son.   2  Cro.  367.    Vide  Ecclesiastical  Persons,  (C  9. 14.) 

And  therefore^  the  parson  alone  may  five  a  licence  for  burying  in  the 
church.     R.  2  Cro.  367.  Noy.  104.    Aade  Cemetery,  (B). 

So^  he  may  make  a  lease  of  the  church  and  churchyard.    2  RoL  337* 

1.  lo; 

And 
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And  shall  have  the  trees  growing  in  the  churchyard  for  the  rqpsir  of 
the  church. 

(G  2.)  To  whom  the  repairs  and  ornaments. 

By  the  custom  of  England,  the  repair  of  the  chancel  belongs  to  the 
parson.     2  Inst.  489.     1  Sal.  165. 

Or,  if  tliere  be  a  perpetual  vicar,  to  the  vicar.     2  Rol.  S37. 1. 15. 

But,  by  custom,  the  repair  of  the  chancel  as  well  as  of  the  church^in 
London,  belongs  to  the  parishioners.  Per  Holt,  1  Sal.  165.  Lini 
5S. 

The  cepair  of  a  private  chapel  belongs  to  the  owner ;  though  it  be  an- 
nexed to  the  church.     2  Inst.  489. 

So,  by  the  custom  of  England*  the  repairs  in  nave  ecclesue  belong  to 
the  parishioners  of  the  same  parish.  2  Inst.  489.  65S.  Lind.  de  OS 
Archid.  53. 

[A  rate  to  reimburse  churchwardens  for  money  expended  in  repairing 
the  church,  is  bad.     12  East,  556.] 

[A  church  is  built  pursuant  tostat  9  Ann,  c  22.  and  a  parish  divided 
and  taken  from  another  parish,  pursuant  to  stat.  10  Ann,  c.  1 1.  s.  8.  but 
no  perpetual  division  of  the  parishes  is  made  pursuant  to  s.  22^  Semble, 
that  under  that  act,  the  rates  therein  mentioned  are  to  be  joint  4  M. 
&  S.  250.] 

So,  the  repair  of  a  public  chi4>el  annexed  to  a  church.     2  Inst.  489. 

So,  the  parishioners  are  to  find  ornaments  to  the  church,  as  well  ss 
other  repairs;  as,  bdls,  seats,.  &c.    2  Inst.  489. 

The  inhabitants  of  a  chapelry,  who  antiently  repaired  the  chtticb, 
shall  not  be  exempted  by  disusage.     R.  1  Sal.  164. 

If  men  usually  repair  a  chapel  of  ease,  and  have  divine  service  there, 
but  have  burial  in  the  mother  church :  they  are  not  by  thatexcusedfrom 
the  r^air  of  the  n^other  church.  R.  2  Rol.  289. 1. 50.  Hob.  66.  Semb. 
S  Mod  264. 

If  a  man  resides  in  one  parish,  and  occupies  land  in  another  parishf 
he  shall  be  charged  to  the  repair  of  the  church  where  the  land  hes;  for 
he  is  a  parishioner  there,  and  may  resort  to  the  parish  meetings.  B. 
5  Co.  67.     Cro.  £1.  659.     R.  2  Rol.  289. 1.  20. 

So,  to  bells;  for  they  are  as  necessary  as  the  repair  of  the  sfecple« 
R.  1  Sal.  164. 

If  the  major  part  of  the  parish  at  a  vestry  agrees  to  make  repairs,  the 
others  are  bound. 

Thongfa  it  be  to  find  ornaments;  as,  new  bells,  8tc.  R«  2  RoL  291- 
L  20.     1  Sal.  164. 

But  a  rate  made  only  by  the  churchwardens  is  not  sufficient.  R.  1  &!• 
165.     Dub.  1  Vent  367.  if  the  parbh  refuse. 

[Churchwardens,  with  consent  of  ordinary,  may  ornament  a  cborch 
(as  bv  erecting  an  organ)  with  consent  of  the  parish.      3  B.  M.  1689.] 

[but  the  parish  are  not  bound  to  repair  such,  when  set  up.  S  B.  M* 
1689.] 

[A  select  meedng  or  vestiy  does  not  bind  the  parish,  without  imine- 
morial  usage.    Ibid. 

But  for  ornaments  a  parishioner  is  liable  only  in  respect  of  his  per- 
sonal estate.     R.  2  Rol.  291. 1. 5. 
^    So^  for  ornaments  de  novo  which  were  not  antiently  there,  an  bh** 

jntMDX  of  another  parish  is  not  diargeable^  though  he  occupies  laini 

there 
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there.     R.  2  RoL  291.  h  10.    Per  two  J.  Bui.  20.  cont  by  the  canon 
law.     Deggs^  pari  1.  ch.  12.     R.  8  Mod.  211. 

Nor,  for  any  ornaments.     R.'l  RoK  291. 1.  10. 

Yet  for  bells  he  shall  be  charged ;  for  they  are  as  necessary  as  thd 
steeple  itself.     R.  Sal.  164. 

So^  a  man  shall  not  be  charged  to  the  repair  of  the  churchy  in  re- 
spect of  Ijand  which  he  has  in  another  parish.  R.  5  Co.  67-  R.  2  Rol. 
289. 1.  80. 

Nor,  in  respect  of  rent  of  land  in  lease  to  another  in  the  same  parish; 
for  there  is  another  inhabitant  chargeable  for  it.  R.  5  .Co.  67.  b. 
R.  2  Roi.  289. 1.  25.     4  Mod.  148. 

So,  he  shall  not  be  charged  for  a  stand  in  a  market  in  the  same  parish, 
when  he  inhabits  in  another  parish.     R.  2  Rol.  289. 1.  S5. 

[A  man  shall  not  be  charged  to  the  repairs  of  a  church,  in  respect  of 
a  light  house.    Bunb.  81.] 

So,  the  inhabitants  of  an  hamlet,  who  have  a  chapel  of  ease,  may  pre* 
scribe  to  be  discharged  from  the  repair  of  the  mother  church.  R.2  Rot. 
290.1.22.     Hob.  67.     Ace.  2  Lev.  102. 

As,  if  they  repair  the  chapel  and  the  wall  of  the  churchyard  at  the 
mother  church.     R.  2  Rol.  290. 1.  80. 

Or,  contribute  S^.  4df.  yeariy  to  the  repair  of  the  mother  church.  R. 
2  Rol.  290. 1.  45. 

So,  if  they  have  repaired  the  chapel,  and  have  used  to  marry  and 
bury  there,  and  never  repaired  the  mother  church.  Semb.  cont.  2  RoL 
290. 1.  10.  R.  ace.  1  Sal.  165. ;  for  then  it  shall  be  deemed  coeval  with 
the  church. 

So,  if  they  repair  the  chapel,  and  have  divine  service,  sacraments,  a 
chapel-warden,  and  seats  there,  and  nothing  in  the  mother  churchy  but 
bunal  in  the  churchyard.     Semb.  2  Lev.  186. 

(G3.)  The  seats. 

The  disposal  of  all  seats  in  nave  ecclesia  belongs  to  the  ordinary. 
Adm.  8  H.  7. 12.     Per  Co.  Godb.  200.     2  Bui.  150. 

And,  generally,  the  ordinary  may  place  or  remove  persons  there  at  hii 
pleasure. 

A  prescription  by  the  parishioners  to  dispose  without  tBe  interposi- 
tion of  the  ordinary,  willbevoidk     1  Sal.  167*     R.  2  Lev.  241. 

So,  if  a  chapel  to  a  monastery,  after  the  dissolution,  has  always  been 
used  th^e  as  a  parish  church,  the  ordinary  may  have  the  disposition  of 
the  seats  there,  though  he  had  it  not  originally. 

So,  if  an  aisle  of  a  church  be  always  repaired  at  the  common 
charge  of  the  parish,  the  ordinary  may  dispose  of  the  seats  there.  ^  Cro. 
866.  ; 

But  a  man  may  prescribe  for  the  sole  enjoyment  of  a  seat  in  an  lusle, 
or  choir  of  a  church.  R.  8  Inst.  202.  2  Rol.  288. 1. 10. —  R.  if  he  has 
used  to  repair  it.    2  Cro.  366.     R.  Mo.  878. 

So,  for  a  seat  in  a  chancel.    Noy,  188. 

So,  /or  a  seat  in  nave  ecclesia.  Hob.  69.  R.  cont.  Mo.  878. 
Ace.  1  Sid.  89.     Godb.  200. 

So,  for  the  first,  second,  or  other  place  in  the  seat.  Noy,  183,  78* 
I  Sid.  89. 

So,  for  a  seat  in  an  aisle  of  a  church  of  another  parish.  R.  1  Sid.  S61. 

So, 
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So,  8  custom,  thai  the  churchwardens  repair  and  make  new  seats, 
when  there  is  occasion,  and,  with  the  consent  of  twelve  parishioners, 
place  or  displace  the  inhabitants  there  according  to  their  ouali^,  at 
their  discretion,  shall  be  good  against  the  ordinary.     R.  2  RoL  24. 

And  if  a  man  be  disturbed  by  the  parson,  ordinary,  or  churchwardens 
by  suit  in  the  spiritual  court,  he  may  have  a  prohibition.  2  Cro.  366. 
R.  Godb.  200. 

So,  if  he  be  disturbed  by  them  or  any  other,  he  may  have  an  action 
upon  the  case.  2Cro.  605.  R.  1  Sid.  88. 203.  1  Lev.  71.  R.  2  Jon. 3. 
B.  2  Lev.  193.  R.  3  Lev.  73.  Vide  Action  iipon  the  Case  for  a  Dis- 
turbance^ (A  3.) 

[But  possession  alone  of  a  pew  in  a  church,  though  for  above  sixty 
years,  is  not  a  sufficient  title  to  maintain  an  action  on  the  case,  even 
Mainst  a  wrong-doer  for  disturbance  in  the  enjoyment  of  it ;  but  the 
plaintiff  must  prove  a  prescriptive  right  or  a  faculty  :  and  should  claim 
it  in  his  declaration,  as  appurtenant  to  a  messuage  in  the  parish. 
1  T.  R.  428.] 

[But  possession  for  a  length  of  time,  as  for  tliirty-six  years,  where 
the  pew  is  claimed  as  appurtenant  to  a  messuage,  is  a  good  presumptive 
evidence  of  a  faculty.     Ibid.  43 1.] 

[Trespass  will  not  lie  for  entering  into  a  pew,  because  the  plaintiff 
has  not  the  exclusive  possession,  the  possession  of  the  church  being  in 
the  parson.     Id.  430*1 

Yet,  to  entitle  himself  to  a  prohibition,  he  oi^ht  to  suggest  someground 
for  such  a  prescription ;  as,  repair.  R.  Hob*  69.  R.  2  Cro.  366. 
Not,  104.     R.  1  Sid.  89.  . 

Or,  for  a  seat  in  the  chancel,  that  he  has  the  rectory  impropriate ; 
for  the  rector  ought  to  repair  the  chancel.     Noy,  133. 

So,  in  an  action  on  the  case,  though  he  need  not  all^e  an  usage  to 
repair  in  the  declaration,  yet  he  ought  to  give  it  in  evidence  at  the  triaL 
R.  1  Sid.  88. 203.     Lev.  71  •     R.  that  he  need  not  allege  it  in  the  deda- 
*  ration.    2  Jon.  3.     R.  3  Lev.  73. 

[In  an  action  against  a  stranger  for  disturbing  plaintiff  in  his  pew, 
he  need  not  lay,  nor  prove  if  laid,  that  he  has  repaired;  for  possession 
is  sufficient :  but  if  the  dispute  is  with  the  ordinary,  title  or  considera- 
tion must  be  Imd  and  proved.     P.  25  G.  2.     1  Wils.  326.] 

Yet  a  prescription  for  a  seat  as  to  his  manor,  where  he  has  no  house 
in  the  pariA,  is  not  good,  though  an  usage  to  repair  be  suggested.  Semb. 
fi  Mod.  283.    (Vide  Hob.  69.) 

As  to  burial  in  the  church,  or  churchyard,  vide  Cemetery,  (B  }• 
SOf  as  to  topbs,  monuments,  &c.  Ibid.  (C). 
[It  seems  that  there  can  be  no  title  to  a  pew  under  a  faculty,  unless  as 
annexed  to  a  house  in  the  parish ;  which  it  may  be  now,  by  a  faculty  as 
well  as  by  prescription,  since  that  supposes  a  faculty.  Even  allowing 
that  a  faculty  in  gross  is  valid,  the  privilege  it  confers  is  personal  to  the 
grantee,  and  incommunicable  to  others,  wnether  strangers  or  his  repre- 
sentatives ;  consequently,  a  faculty  to  a  man  and  his  heirs,  will  expire  with 
him.     1  T.  R.  428.] 

[It  seems  that  if  a  pew  is  claimed,  not  as  appurtenant  to  a  messuage, 
but  in  gross  (supposing  that  it  may  be  so  claimed),  the  &culty  grantiz^ 
it  must  be  produced,  and  its  existence,  though  after  a  possessipn  of  sixty 

years,  will  not  be  presumed.     1  T.  R.  428. J 

A  pew 


Presentation  to  a  church.  609 

t  A  pew  in  the  ai&le  of  a  church  may  be  prescribed  for  as  appurtenant 
to «  house  out  of  the  parish. — Quere,  as  to  a  pew  in  the  body  of  the 
church?   Forrest.  14.] 

[After  thirty-six  years  enjoyment  of  a  pew  in  an  ancient  churchy  as 
appurtenant  to  an  ancient  messuage,  a  prescriptive  right  will  be  presumed^ 
though  it  be  proved  that  for  two  years  before  the  first  occupation,  the 
pew  was  unappropriated  and  considered  common ;  since  the  party  must 
be  supposed  to  have  taken,  or  been  put  into  possession  under  an  imme* 
morial  right.     1  T.  R.  431,] 

[If  a  church  is  pulled  down  and  rebuilt,  the  prescriptive  rights  to  pews 
are  appurtenant  as  before.     1  T.  R.  48 1.] 

(H)  IPreiffcntation  to  a  cfjurcfi- 

(H  1.)  What  are  presentative. 

Before  the  time  of  king  John,  the  king  and  other  founders  of  abbies 
and  priories  used  to  present  the  abbots  and  priors.     2  Rol.  342. 1. 20. 

But  by  king  John,  abbots  and  priors,  as  well  as  bishops,  were  made 
elective.     2  Bol.  842. 1. 23.     Co.  L.  134.  a. 

So,  there  may  be  a  presentation  to  a  deanery.  2  Rol.  842.  L  82. 

To  an  hospital.     2  Rol.  842. 1.  38. 

To  a  parish-church. 

To  a  chapel.     2  RoL  842. 1. 84. 

To  an  archdeaconry.     1  And.  241. 

To  a  prebend ;  for  if  they  are  in  a  layman,  he  ought  to  present  to 
them. 

But  there  is  no  need  of  a  presentation  to  a  donative.    Vide  Donative. 

So,  if  a  bishop  be  seised  of  an  advowson,  and  the  church  becomes 
Toid ;  the  bishop  shall  not  present  to  another^  but  shall  make  collation 
himsel£     11  H.  4.  9. 

(H  2.)  By  whom  it  shall  be. — Who  shall  be  patron. 

A  presentation,  regularly,  ought  to  be  made  by  the  very  patron. 

As,  if  a  man  be  seised  of  an  advowson  in  fee,  in  tail,  or  for  life.  Videf 
Advowson  (A). 

Or,  has  a  grant  of  the  next  avoidance.     Vide  Advowson,  (C  2.) 

[If  mortgagee  in  fee  presents  to  a  livii[)g,  a  court  of  equity  will  inter- 
rupt that  presentation^  and  compel  the  ordinary  to  institute  the  clerk 
of  the  mortgagor,  at  any  time  before  foreclosure.     Str.  408.]    i 

[The  court  will  order  the  mortgagee  of  a  perpetual  advowson  to  pre- 
sent the  nominee  of  the  mortgagor,  if  he  will  bring  the  money  into  court, 
or  give  security  to  redeem.     Bunb.  ISO.] 

fxhe  mortgagee  of  a  naked  advowson  must  accept  of  the  nominee  of 
the  mortgagor,  and  present  him  on  an  avoidance.      8  Atkyns,  559*'] 

If  a  man,  seised  of  an  advowson  in  fee,  be  also  parson  of  the  same 
church,  and  dies,  his  heir  shall  present,  though  the  church  became  vom3 
at  the  time  of  the  descent;  for  where  two  titles  concur  in  the  same  in* 
stant,  the  elder  shall  be  preferred.     R.  8  Lev.  47- 

[The  right  of  donation  descends  to  the  heir ;  and  the  executor  has  no 
title  where  testator  was  seised  of  the  advowson  of  a  donative.  2  Wils. 
118.] 

V0L.IIL  Rr  But, 
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But,  if  the  patron  dies  after  the  avoidance  happens,  his  executor  or 
administrator  shall  present,  arid  not  the  heir. 

So,  if  a  feme-covert  dies  after  the  avoidance  of  a  church,  which  she  has, 
her  husband  shall  present.     Co.  L.  120.  a. 

If  a  villein  purchases  an  advowson,  his  lord,  after  avoidance,  maj 
present,  without  a  prior  entry.     Co.  L.  120.  a. 

By  common  right,  the  parson,  and  not  the  patron  of  the  parson- 
^e,  shall  be  the  patron  of  vicarage.  2  Rol.  SS6.  1.  7.  30.  1  Rot. 
231.  l.S. 

Soy  if  a  church  be  appropriated,  the  parson  appropriate  shall  be  pa- 
tron of  the  vicarage;  for  he  is  founder,  the  vicarage  being  derived  out  of 
the  parsonage.  2  Rol.  336.  1.  12. 25.  Cont  per  Ld.  Chan.  1  Ver.  42. 
But  there  was  a  lessee  of  a  parson  impropriate. 

Yet  a  layman  may  be  a  patron  of  a  vicarage,     2  Rol.  336. 1.  20. 

And  the  same  person  may  be  patron  of  the  parsoiiage,  and  also  of  the 
vicarage.     2  Rol.  336. 1.  22. 

So,  by  prescription,  a  vicarage  may  be  appendant  to  a  manor  ;  for 
perhaps,  by  grant  of  the  parson  or  composition,  it  was  annexed  to  the 
manor  before  time  of  memory.     R.  2  Rol.  336. 1.  SO.    I  Rol.  231. 1. 6- 

Or,  parishioners  may  prescribe  to  cbuse  a  vicar.     2  Rol.  304. 

If  a' vicarage  becomes  void  in  the  time  of  the  vacation  of  the  parson- 
age, the  patron  of  the  parsonage  shall  present.     2  Rol.  346.  k  5* 

So)  by  common  right,  the  bishop  is  patron  of  all  his  prebends.  S  Co. 
75.  h. 

And  of  a  provendry,  dean^,  &c.  within  his  bishopric  2  RoL 
346. 1.  3» 

And  the  archbishop  of  the  deanery  of  bis  archbishopric.  2  Red. 
345.  F. 

[But  the  right  of  election  to  the  office  of  a  canon  residentiary  in 
Chichester  church,  is  in  the  disan  and  chapter ;  and  the  bishop  canooC, 
under  pretence  of  his  visitatorial  authority,  present  tO' the  office  by  lapse. 
1  T.  R.  652.] 

[If  trustees  have  a  right  to  elect  and  present^  all  must  join,  or  it  is  not 
good  in  law.     1  Vesey,  413.] 

[If  the  trustees  being  equidly  divided  between  A.  and  B.,  there  is  no 
election ;  and  on  the  death  of  one  who  voted  for  A.,  those  who  voted  fer 
B.  being  a  majority,  including  proxies^  meet  without  notice,  and  sign  a 
presentation  to  B. ;  a  court  of  equity  will  not  order  the  other  trustees  to 
sign  it.     Ibid.] 

[If  trustees  have  been  appointed  by  a  decree  te  elect  and  present  a 
minister,  the  right  of  election  shall  not  again  devolve  to  the  parish  at 
large ;  popular  election  being  the  worst  way  of  nominating,  and  what  all 
courts  should,  if  possible,  avoid.    Ibid.] 

[On  application  to  this  court,  it  will  direct  a  meeting  to  fill  up  tnis^ 
tees;  the  first  named  trustee  to  give  notice  fourteen  days  after  avcndanoe 
to  all  the  trustees  to  meet  and  elect :  if  all  the  trustees  were  dead,  the 
court  would  direct  new  ones.     Ibid.] 

[Though  such  minister  elected  was,  by  an  ancient  decree,  to  be  ap- 
proved oi  by  assistant  preachers ;  yet  if  that  has  been  long  disused,  the 
court  will  not  require  itr    Ibid.} 

(H  3.)  IVc. 


Presentatian  to  a  church^  6l  1 

(H  3.)  Presentation  in  turn. 

Parceners  seised  of  an  adyowson  may  join  in  presentation.  Co.  L. 
166.  b.  186.  b. 

And  if  they  cannot  agree  to  make  presentation  jointly,  they  ought  to 
present  severally  in  turn.     2  Rol.  346. 1. 20. 

[If  two  parceners  cannot  agree  in  one  person,  the  court  of  chancery 
will  direct  them  to  draw  lots  who  shall  have  the  first  presentation. 

2  Atkyns,  482.] 

[Prerogative  presentations  are  not  turns  to  deprive  a  patron  of  his  tum« 

3  Wils.  214.] 

The  eldest  parcener  shall  have  the  first  tum«  Co.  L.  166.  b.  186*  b. 
2  RoL  346. 1. 20. 

And  this  privilege  goes  to  her  heir.     Co.  L.  166.  b.  186.  b. 

Or,  her  assignee.     Co.L.  166.  b.  186.  b. 

And  if  she  takes  husband,  and  dies  after  i^ne  born,  whereby  her 
husband  is  tenant  by  the  curtesy,  it  goes  to  the  husband.  Co.  L.  1 66.  b. 
16.  b.     Cro.  El.  19. 

[If  two  sisters  parceners  present  jointly,  then  marry,  and  settle  their 
estates,  and  die;  the  husband  of  the  eldest,  tenant  by  the  curtesy,  shall 
present  first,  as  assignee;  for  the  grantees  of  parceners  have  the  same 
privileges  as  the  parceners  themselves.     1  Vesey,  340.] 

So,  if  two  parceners  assign  their  parts  of  an  advowson  severally, 
th^  may  present  by  turn :  for  they  are  not  mere  tenants  in  common* 
R.  Cro.  El.  19. 

But  parceners  may  make  a  composition  to  present  out  of  turn. 

[A.  has  two  turns,  B.  one;  A.  is  to  present  to  the  first  turn,  but  it  is 
not  said  who  is  to  present  to  the  second  or  third.  A.  presents  to  first 
and  to  second:  it  shall  be  presumed  it  was  by  agreement;  and  B.  shall 
present  to  the  third.    S  Wils.  214.] 

And,  if  upon  partition  the  whole  advowson  be  allotted  to  the  youngest, 
she  alone  shall  present 

Though  the  partition  was  in  Chancery,  and  one  within  age :  for  it  is 
good  till  it  be  defeated.    2  Rol.  346. 1.  45. 

And  if  the  partition  be  avoided,  they  may  afterwards  present  in  turn, 
or  by  composition.     2  Rol.  347. 1*  5. 

Yet,  a  composition  to  present  out  of  turn^  does  not  bind  without  deed. 
2  RoL  346.  H. 

If  there  be  parceners.  One  of  full  age,  and  the  other  within  age  and 
in  ward  of  the  king ;  the  king  shall  have  the  presentation^  or  first  turn. 
2  Rol.  343. 1.  41.     Sho.  208. 

If  the  eldest  parcener  joins  with  one  of  the  other  parceners  in  a  pre* 
sentation,  the  bishop  may  refuse  all,  when  the  other  parcener,  who  did 
not  join  with  the  eldest,  also  presents,  and  need  not  take  the  presentee 
of  the  eldest;  because  she  did  not  present  severally.     Co.  L*  186.  b. 

So,  joint-tenants  and  tenants  in  common  may  join  in  presentation. 
Co.  L.  186.  b. 

.    And  it  they  present  severally,  the  ordinary  may  refuse  to  admit  their 
.clerk.     Co.  L.  186.  b. 

So,  ifone  only  presents,  without  the  others.     Co.L.  186.  b« 

So^  joint-grantees  of  the  next  avoidance  'ought  to  join  in  presenta* 
tion. 

And  ifone  sloxSe  presents,  the  ordinary  may  refuse^    2  Rol.  348. 1. 45. 

Rr2  Yet 
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Yet  where  there  are  throe  gnaatet^  and  tiro  of  diem  prcKOt  the  odier 
who  is  a  clerk,  the  ordiiuiry  cannot  refuse  him ;  for  he  cannot  join  in  a 
presentation  of  himself    2  RoL  848. 1.  40. 

[If  A*  and  B.  oo-parceners  in  an  advowson^  do  not  agree  to  present  oo 
a  Tacancy,  A.  the  eldest,  or  her  assigns,  may  present  to  the  first  tnm, 
and  B.  or  her  aasigns^  to  the  next.     1  H.  B.  412.] 

SSemble,  that  where  the  right  of  presentation  is  in  two,  altematelj, 
ona  presents  by  usurpation  cut  of  his  turn,  he  b  nererthdess  en- 
titled to  present  to  the  next  vacancy.     5  B.  &  P.  444.] 

[A  recovery  against  a  oo-parcener  entitled  to  present  for  that  tnrh*  is 
inl^al  effect  a  grant  of  the  turn.     1  H.  B.  412.] 

[The  prerogative  presentation  to  a  church  (die  advowson  of  which  is 
held  by  severaTin  common)  does  not  supply  the  turn  of  die  patron  odier- 
wise  eniided  to  present.    2  Blk.  770.] 

[The  right  of  co-oarceners,  seised  of  an  advowson,  to  present  in  tarju, 
sufficiently  appears  rrom  ati  averment^  that  they  did  not  (whidi  is  equi- 
valent to  could  not)  agree  to  present.     I  H.  B.  576.] 

i  Where  the  right  of  presentation  is  shewn  to  be  in  two  altemsidj, 
a  presentation  by  one  out  of  his  turn,  is  pleaded  generaUy,  it  must 
be  takea  to  have  been  by  usurpation,  not  agreement    S  B.  &  P.  444.] 

(H  4.)  When  the  turn  is  served. 

If  upon  a  presentation  the  church  be  fnU,  the  turn  shall  be  serted, 
though  the  presentation  be  afterwards  avoided. 

As,  if  an  incumbent  be  deprived,  quia  mere  laieut;  for  the  cimrdb 
was  full  till  the  declaratory  sentence.    £  Rd.  947.  t  35.     S  Co.  K)2. 
Vide  post,  (M). 
'  Or,  deprived  for  heresy,  or  other  crime,     i  Rol.  547. 1-  56. 

But  if  a  presentation  be  wholly  void,  it  shall  not  serve  for  a  trnn ;  as, 
if  A.  be  presented,  instituted  aiid  inducted,  and  afterwards  does  not  read 
the  89  articles :  for  which  the  st.  IS  £1.  12.  makes  the  presentation,  &c. 
void.     2  Rol.  347. 1.  50.     5  Co.  102.  b. 

So,  if  after  deprivation  A.  be  presented,  Sec.  and  then  the  deprivatioD 
is  reversed,  and  the  first  incumbent  restored:  the  presentation  of  A. 
shall  not  serve  the  turn.     R.  2  Rol.  347. 1*  40.    5  Co.  102. 

If  the  guardian  of  the  youngest  parcener  within  age  marries  the 
eldest,  and  afterwards  presents  in  the  name  of  both ;  this  shall  not  serve 
the  turn  of  the  eldest.    2  Rol.  547- 1. 20* 

If  a  dispensation  be  granted,  upon  a  cession,  tenere  in  eowmtendgm, 
and  confirmed  by  the  kmg;  this  does  not  serve  the  turn  of  the  kiag. 
R.  Sal.  541.' 

If  A,  and  B.  ought  to  present  by  tum>  and  A.  usurps  vipon  the  tnni 
of  B.,  he  shall  not  lose  his  own  turn.    Semb.  F.  g.  250. 

(H  5.)  Preaentation  by  the  king  as  patron* 

If  4he  kii^  be  seised  of  an  advowson,  in  which  thecfaorcah  exceeds  the 
value  of  20  marks,  he  himself  shall  present    58  Ed.  3.  3.  b* 

And  if  the  diancellor  presents,  upon  a  supposition  that  it  was  imder 
such  value,  and  before  induction  the  king  presents^  his  presentee 
shall  be  admitted ;  or,  being  refijsed,  shaU  have  a  quare  imipedU. 
55  Ed.  8.  8.  b. 

But,  after  induction,  such  presentee  of  the  chancellor  shaD  not  bt 
removed.    2  Rol.  1S9«  i.  5.    Hob.  f  14. 
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Extqpti  where  the  preseatation  by  the  chancellor  takes  noticei  that 
it  was  under  that  value»  when  it  is  aot  so  ;^  for  then  the  king  is  deceived. 
2  RoL  189.  I.  10.    Hob.  214. 

But  to  a  church  of  the  crown,  under  the  value  of  20  mark%  the  chan- 
cellor shall  present.    38  £d«  S.  9.  b. 

Or,  of  20/.    Hob.  814. 

So,  if  a  church  belongs  to  an  inCuU  in  ward  of  the  kiog«  Mo.  874. 
Vide  post,  (H6.) 

(H  6.)  By  his  prerogative. 

If  the  king^s  tenant  of  a  manor  dies,  his  heir  wi&in  age,  who  is  in 
ward  to  the  king,  and  during  the  wardship  a  church  of  the  ward  becomes 
void,  the  king  shall  present.    Vide  ante,  (H  5.) 

Though  the  church  becomes  void  before  seisure  of  the  ward. 

So,  if  it  was  vojd  in  the  life  of  the  tenant,  and  continued  void  at  his 
death,  the  king  shall  present.    . 

Though  the  tenant  presented  in  his  lifetimey  apd  there  was  institution 
upon  it,  but  he  died  before  induction. 

Though  the  tenant  died  after  a  lapse  to  the  bishop,  but  before  his 
collation. 

Though  the  king  does  not  present  till  die  heir  sues  livery. 

Or,  the  church  does  not  become  void  till  tend^  of  livery  by  the  heir^ 
if  the  livery  be  not  sued. 

So,  if  the  king  grants  over  the  ward. 

So,  if  an  archbishop  or  bishop  dies,  and  during  the  time  that  the 
temporalties  are  in  .the  hands  of  the  kin^  the  church  becomes  void,  the 
king  shall  present.     2  RoL  S44.  L  21. 

Or,  if  the  church  becomes  void  fdEker  the  death  of  the  bi$bop^  before 
seisure.     2  Rol.  344. 1.  26. 

Or,  in  the  life  of  the  bishgp,  &Q.  who  does  not  collate  in  bis  life-time. 
2  Rol.  343.  1.  30.  .  ^ 

Though  the  king  does  notpresent,till  the  fucceisor  sues  livery.  2  Rol. 

Though  by  composition  the  presentation  belongs  to  anoth^,  and  not 
to  the  bishop ;  for  the  composition  does  not  bind  me  king.  2  Rol.  343. 
1.S5. 

Or,  if  the  bishop  collates  A.  in  his  life->time,  but  dies  before  A.  is  in* 
ducted.     R.  11  H.  4.9.  a. 

But  if  a  bishop  presents,  and  his  clerk  is  inducted  in  the  morning; 
though  he  dies  in  the  afternoon,  the  king  shall  not  present. 

So,  if  the  successor  be  elected  before  the  avoidance ;  though  be 
be  not  consecrated,  the  king  shall  not  have  the  presentation.  2  RoL 
343. 1.  15. 

So^  if  the  king  be  patron  of  a  church,  united  by  the  st.  22  Car. 
2. 11.  to  a  church  of  which  a  subject  is  patron,  and  which  is  of  greater 
valo^  (and  therefore  by  the  words  of  the  statute  shall  have  the  6rst 
turn,)  the  king  shall  not  have  the  first  turn  by  his  prerogative.    Sho.  208. 

So^  if  an  incumbent  be  made  a  bishop,  by  which  a  church  becomes 
void;  though  a  subject  be  patron,  the  kmg  shall  present.  Bro.  Present- 
ment, 14.  Cont.  Dy.  228.  b.  JDub.  Ow.  144.  Crp.  £1.  527-  R* 
jusc.  Mo«  391.  Per  two  J.  Hutton  cont.  1  Cro.  691*  2  Rol,  342. 
1. 25.  R.  M«  6  W.  &  M.  Ca.  Pari.  18««  Vau.  i9>  20.  3  Lev.  377. 
Sho.  457.     4  Mod.  200. 

Rra  CAnd 
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[And  the  king  shall  hsTe  this  right  in  a  church  in  which  aeveral 
patrons  have  a  right  to  present  in  particular  turns ;  and  there  is  an  act  of 
parliament  directing  that  they  shall  present  in  such  turns.     Ld.  R»  23.] 

[And  in  a  rectory  newly  created  so  by  statute.     R.  Ld.  R.  23.]  ' 

So,  if  an  archdeacon  be  created  bishop,  the  king  shall  present  to  the 
archdeaconry :  and  not  the  patron.     R.  3  Leo.  151.     4  Leo.  61. 

So,  if  he  be  created  a  bishop  in  Ireland.  Cro.  £1.  790.  1  Ver.  419. 
Dub.  4  InsL  356,  7.     Vide  post,  (N  1.) 

So,  if  one  incumbent  after  another  be  created  a  bishop,  the  king  shall 
present  toties  quoiies.  R.  M.  6  W.  &  M.  B*  R.  3  Lev.  378.  Sho. 
44.1.462.  501.     4  Mod.  200. 

So,  if  the  incumbent  be  created  a  bishop,  and  has  a  commendam  reti- 
nere,  which  expires  in  the  life  of  the  bishop ;  the  king  shall  present.  R. 
Ca.  Pari.  170. 185.     3  Lev.  378.     Sho.  449.  463.     4  Mod.  200. 

So,  if  the  incumbent  be  created  a  bishop,  the  king  shall  present, 
though  the  patron^e  be  established  by  act  of  parliament.  R.  Ca. 
Pari.  173.  185.     3  Lev.  382.     Sho.  413.     Sal.  540.     4  Mod.  200. 

[It  is  not  necessary  that  the  king's  presentation  to  a  church  vacant  by 
promotion,  should  be  in  the  life-time  of  the  promotee.  T.  3  Geo.  2. 
Str.  837.] 

But  the  king  shall  not  present  where  the  incumbent  of  a  dcnaative  is 
made  a  bishop.     Ca.  Pari.  184. 

Nor,  where  a  bishop  elect  has  a  commendam  rethiere  for  his  life.  Ca. 
Pari.  184.     2  Rol.  344. 1. 5. 

Nor,  where  an  incumbent  of  an  hospital  is  made  a  bishop*  2  Rol. 
343.1.15. 

Or,  a  provender  of  a  provendry.     2  Rol.  343. 1.  10. 

So,  if  the  king  does  not  present  upon  the  next  avoidance,  he  shall  not 
present  afterwards.     R.  Cro.  £1.  790. 

So,  if  a  patron  be  outlawed,  when  an  avoidance  happens,  the  king 
shall  present.     1  Leo.  139.  201.     Mo.  270. 

Yet  upon  reversal  of  the  owtlawry,  the  patron  shall  be  restored ;  and 
upon  recovery  in  a  ^mre  impedit^  he  shall  have  a  writ  to  the  bishop. 
R.  Mo.  270.     Cro.  El.  44. 

So,  if  A.  be  outlawed,  and  a  church  appendant  to  a  manor,  which 
the  king  has  in  his  possession  by  the  outlawry,  afterwards  becomes  void, 
and  the  king  presents,  &c. ;  the  incumbent  shall  not  beremoved^  though 
the  outlawry  be  reversed.     R.  Mo.  270. 

f  H  70  How  a  presentation  by  a  common  person  shall  be 

made. 

If  a  common  person  presents,  he  ought  to  shew  how  the  church  be- 
came void,  by  deaths  cession,  resignation^  or  dcfprivation. 

A  presentation  may  be  by  parol,  as  well  as  by  writing.  Co.  L.  120.  a. 
1  Brownl.  162. 

And,  if  it  be  by  writing  sealed,  it  is  not  a  deed ;  but  in  nature 
of  a  letter  of  recommendation  of  the  clerk  to  the  bishop.  Co,  L. 
120.  a. 

If  a  patron  presents  one,  who  is  Instituted,  but  dies  before  induction^ 
yet  the  patron  cannot  present  de  novo.     9  Co.  132.  a. 

But  if  a  patron  writes  and  scab  a  presentation,  and  the  clerk  without 
his  privity  or  consait  obtains  it,  and  is  instituted  and  inducted  upcm  it, 
it  shidi  be  void.    Yel.  7. 

8  (H  8.)  How 
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(H  8.)  How  a  presentation  by  the  king  shall  be  made. 

So,  regularly,  a  presentation  by  the  king  ought  to  shew  by  what  title 
lie  presents. 

[The  kinjfs  prorogative  to  fill  the  presentative  benefice,  of  which  a 
person  he  has  created  bishop  was  incumbent  at  the  time  of  the  crea- 
tion, is  not  satisfied  by  his  confirming  a  dispensation  for  a  temporary 
cmnmendam  retinere^  if  such  ammendjom  expires  in  the  life«time  of  the 
bishop.     Ld.  R.  23.] 

[Otherwise  it  is.    Ld.  R.  26.] 

And  if  he  mistakes  his  title,  the  presentation  is  void ;  for  the  king  was 
deceived ;  as,  if  he  presents,  ratione  lapsus^  where  he  was  very  patron. 
R.  6  Co.  29.  b.     Adm.  Cro.  Car.  99. 592.     Vau.  14. 

Otherwise,  if  he  presents  generally,  without  saying  by  what  tide 
1  Mod.  254. 

So,  the  king  shall  present  upon  an  avoidance  in  the  time  of  bis 
predecessor,  and  not  the  executor  or  administrator  of  the  deceased 

king-  ,    . 

Though  the  st.  25  Ed.  S*de  Clero.  1.  says,  he  or  his  heirs  shall  not  pre- 
sent to  a  benefice  of  the  time  of  his  progenitors,  &c. ;  for  this  extends 
only  to  the  progenitors  of  Ed.  8.  as  appears  by  the  saving.  11  H.  4.  7« 
R.  Cro.  Car.  355.    Jon.  338. 

So,  the  king  may  present  by  parol.  Co.  L.  120.  a.  Mo.  874.  2  Cro. 
248. 

If  the  bishop  be  present.     1  Brownl..l62. 

But  the  usual  way  is  to  make  a  presentation  by  instrument  under  the 
great  seal. 

Or,  if  it  be  under  the  privj  seal,  it  is  sufficient.  Per  two  J.  2  Cro. 
248. 

So,  if  he  presented  to  a  church  in  right  of  a  ward,  under  the  great 
seal,  or  seal  of  the  court  of  wards,  it  is  good  i  for  it  is  not  material  which 
seal.     R.  Cro.  Car.  99«     1  Brownl.  162. 

Yet,  by  the  st.  3  H.  7.  (not  printed),  all  grants,  &c.  of  lands,  ad« 
vowsons,  &c.  parcel  of  the  duchy  of  Lancaster,  are  void,  if  they  be 
not  under  the  duchy  seal.  — *  And  therefore^  a  presentation,  under 
another  seal,  to  a  church  within  the  duchy,  is  void.  R.  cont.  Mo.  874^ 
2  Rol.  182. 1,  15.  1  Brownl.  162.  D.  cont.  1  Leo.  227.  Vide  Patent, 
(C  4.) 

So,  a  presentation  under  tlie  seal  of  the  court  of  wards,  where 
the  king  has  not  the  church  in  right  of  a  ward,  is  Void.  R.  Cro.  Car. 
100. 

So,  a  presentation  under  die  exchequer-seal,  is  void.     2  Cro.  248. 

If  the  king  presents  a  clerk,  who  dies  before  induction,  he  shall 
present  de  novo ;  for  his  presentation  ought  to  have  complete  efiect. 
R.  9  Co.  132.  a. 

(H  90  Within  ^hat  time  a  presentation  shall  be  made. 

Every  common  person  ought  to  present  within  six  months  after  the 
avoidance,  if  the  church  becomes  void  by  the  death  of  the  incumbent; 
otherwise,  the  presentation  lapses  to  the  bishop.  3  Leo.  46.  2  Rol. 
363. 1.  95.  , 

Though  the  patron  presents,  and  his  clerk  is  refused  for  inability. 
R.  Dy.  327.  b.  R.  4  Mod.  140.  Ca.  Pari.  103.  Bend.  pi.  136. 
3  Leo.  46.     2  Rol.  364. 1.  20.     Vide  post,  (H  1 1,  &c.— N  1,  2.) 

Rr4  So, 
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So,  if  a  chafcli  becomes  void  bv  statute ;  as,  by  acceptance  of  a  plu- 
rality ;  for  the  patron  ought  to  take  notice  at  his  peril.     R.  Dy.  2S7.  a. 

2  Inst.  632.     R.  Cro.  Car.  857.     Jon.  338. 

By  certificate  of  the  bishop  for  non-payment  of  tenths  acoordfaig  to 
the  St.  26  H.  8.  3.     R.  Dal.  59. 

So,  if  a  church  becoipes  void  by  cession.    Jon.  SS7. 

And  the  six  months  shall  be  reckoned  by  the  calendar,  tiz.  182  days* 
Dy.  327.  b.  in  marg.     Vide  Ann,  (B). 

But,  if  an  avoidance  be  by  resignation,  or  deprivation,  the  six  months 
do  not  commence  till  notice  of  the  avoidance  given  by  the  ordinaiy  to 
the  patron.     Dy.  327-  b.    Dal.  51.  59.     R.  Bend.  pi.  234.     Dy.  293. 

3  L^.  46.     Vide  post,  (Nil.) 

Though  the  patron  was  par^  to  the  suit,  in  ivhich  he  was  deprived. 
R-  6  Co.  29. 

Though  notice  be  given  by  other  than  the  ordinary;  for  the  ordinary 
himself  ought  to  give  express  notice,  that  he  was  deprived  for  such  a 
cause,  and  that  thereby  the  church  became  void,  and  it  belongs  to  him 
to  present     R.  6  Co.  29-  b. 

Though  the  bishop  dies,  the  lapse  does  not  incur  to  his  successor 
before  notice.     2  Rol.  365.  1.  20. 

Though  the  temporal  ties  are  in  the  king's  hands:  for  the  guardian  of 
the  spiritualties  ought  to  give  notice.     2  Rol.  365.  1.  26. 

So,  by  the  st.  13  £1.  12.  if  the  presentee  does  not  read  the  39  artjdes, 
by  which  the  church  is  ipso  facto  void,  without  a  declaratory  sentence ; 
yet  it  is  provided  that  no  lapse  commence  till  notice.  R.  6  Co.  29.  b. 
Dy.  369.  b. 

(H  10.)  VHien  it  may  be  revoked. 

If  the  king  makes  a  presentation,  he  may  aftei^ards  revoke  it,  and 
present  another.     Adm.  38  Ed.  3.  3.     2  Rol.  188. 1.  40. 

And  this,  at  any  time  before  induction,  though  the  derk  be  instituted, 
and  a  letter  sent  to  the  archdeacon  to  induct  him.  Br  o.Qu.  Irop.l. 
10.  65. 

If  the  king  revokes  a  former,  and  makes  a  second  presentation:  the 
former  is  void,  without  notice  to  the  ordinary.  Dy.  327-  2  Rol.  188. 
1.  52. 

So,  a  lay-patron,  before  institution,  may  vary  his  presentation,  and 
present  another;  upon  which  the  bishop  may  admit  the  one  or  the  other. 
Latch,  191.  253. 

Or,  may  revoke  the  former  presentation  before  admission.  Per  Dod. 
Latch,   192.  254.     2  Rol.  349. 1. 7. 

So,  a  patroness,  though  a  spiritual  person,  as  an  abbess,  might  vaiy 
her  presentation;  for  she  is  not  more  apprised  than  a  lay-patron  of  the 
sufficiency  of  her  clerk.     Kel.  154.  a. 

But  if  the  king  makes  a  second  presentation,  without  mention  or  re- 
vocation of  the  former,  it  shall  be  void.  Semb.  Cro.  Car.  100.  2  Rol. 
188. 1.  40.     Dy.  339.  b. 

But  R.  cont.  for  the  first  presentee  had  not  any  estate  or  interest  in 
the  church.     2  Rol.  190. 1.  30. 

If  the  second  presentation^  without  mention  of  the  ionaet^  be  after 
institution  upcm  the  former,  it  shall  be  void.  B.  Dy.  339*  b.  in  mzTg* 
Per  three  J.  2  Cro.  248. 

So, 
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So,  if  the  second  presentation  be  obtained  by  covin,  or  by  deceit  to 
the  king.     R.  Dy.  339.  b.     Bend.  pi.  279* 

Otherwise,  if  the  second  presentation  be  obtained  withoat  covin^  and 
before  adjiission  and  institution  upon  the  former.  R.  Dy.  339.  b. 
in  marg.  ^  ' 

So,  a  spiritual  patron  cannot  revoke  or  vary  his  presentation ;  for 
lie  shall  be  intended  conusant  of  the  sufficiency  of  hb  former  derk. 
R.  Kel.  154.  a.     Ace.  per  two  J.  Whitl.  cont.  Latch^  191.  253. 

[A  lay-patron  may  revoke  his  presentation.    2  Blk.  1039,  et  supm.] 

(H  11.)    Presentation  by  lapse. — ^To  the  bishop  and 

archbishop. 

If  a  patron  does  not  present  within  six  months  dfter  avoidance,  (where 
he  ought  to  take  notice  of  it,  or  after  notice^  when  the  ordinary  ouglit 
to  give  notice),  the  church  lapses  to  the  bishop,  and  he  shall  present  by 
lapse.     2  Inst.  273.     Vide  ante,  (H  9.) 

And  this  seems  to  be  by  a  canon  in  the  council  of  Lateran.  2  Rol. 
362.  O. 

[Lapse  shall  incur  from  the  Ume  of  institution  into  a  second  benefice, 
against  the  patron,  if  notice  be  given  him;  otherwise,  not.  Semb. 
2  Wils.  1 74.] 

[Lapne  shall  incur  from  the  time  of  induction,  without  notice.  Ibid.] 

[Lapse  only  incurs  from  the  induction  to  second  benefice.  3  B.  M» 
1504.1 

If  the  bishop  does  not  present  within  six  months  after  thelapseto  him> 
then  the  church  lapses  to  the  archbishop. 

And  a  lapse  incurs,  thoueh  the  patron  be  an  infant.    5  lico.  46* 

Or,  out  of  the  realm.     Wat.  1. 

So,  a  lapse  incurs  if  no  clerk  was  presented,  though  the  patron  brings 
a  quare  impedit  against  the  bishop  and  others.     Per  Hob.  200* 

Though  the  patron  recovers  in  a  quare  impedit,  if  the  bishop  be  not 
a  party,  and  no  writ  comes  to  the  bishop  witlun  six  months.  2  Rol.  366. 
1.5. 

But  the  bishop,  or  the  king,  cannot  grant  the  benefit  of  the  lapse  to 
another.     2  Rol.  187. 1.  32.     Hob.  154* 

If  a  bishop  dies  after  a  lapse  incurred,  his  executor  or  administrator 
shall  not  present,  but  the  king:  for  it  is  a  trust,  and  not  an  interest. 
Hob.  154. 

(H  12.)  To  the  king. 

So,  if  the  bishop  does  not  present,  nor  the  archbishop  within  nbl 
months  after  a  lapse  to  him,  the  church  lapses  to  the  king. 

And,  upon  a  lapse  to  the  kins,  he  is  not  confined  to  any  time ;  for  the 
St.  25  Ed.  3.  1.  does  not  extend  to  presentations  to  be  thereafter  made. 
R.  Cro.  Car.  355.    Jon.  337. 

So,  the  king's  successor  may  present  upon  a  lapse  to  his  predecessor. 
R.  Cro.  Car.  355.    Jon.  337.     1 1  H  4. 7- 

So,  if  a  bishop  does  not  co&ate  to  a  dignity,  prebend,  &c.  a  lapse  in- 
curs to  the.  king. 

So,  if  he  does  not  collate,  where  the  avoidance  ia  by  acceptance  of 
another  benefice,  and  the  former  is  in  bis  own  dioces^  a  Isqpse  itcors 
before  deprivation. 

(Hia.)  When 
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(H  13.)  When  there  shall  be  no  benefit  of  a  lapse. 

Bat  if  a  gUare  impedit  be  brought  agdnst  a  buhop,  i^ion  rrfusal  of  a 
•derk,  though  sue  months  pass  penderUe  lUe^  there  shall  be  no  hipoe  to  the 
bishop.     Od.  L.  S44<.  b. 

S09  in  every  case,  where  a  quare  impedit  is  brought  within  six  months, 
no  lapse  incurs  to  the  bishop^  if  he  be  made  a  party  to  the  writ*  Ca  L. 
S44.  b.     R.  6  Ck).  52.  a.     2  Cro.  93.     Hob.  320. 

NoFj  in  such  case,  shall  there  be^a  lapse  to  the  archbishop,  or  the  king; 
for  where  there  is  not  a  lapse  to  the  bishop^  it  shall  never  be  to  the  an£- 
bishop,  or  the  king.  Co.  L.  344.  b.  345.  a.  R.  6  Co.  52.  a.  2  Cro.  93. 
2  Rot.  365.  I.  21. 

So,  no  lapse  incurs,  where  the  king  is  patron,  though  he  does  not  pre- 
sent within  six  months,  or  afterwards.     2  Inst.  273. 

So,  after  a  lapse,  if  the  patron  presents  before  the  bishop  or  arch- 
bishop collates^  his  clerk  shdl  be  instituted.  R.  Hutt.  24.  Hob.  152.4. 
2  Inst.  273- 

So^  after  a  lapse  to  the  king,  if  the  patron  presents  before  the  kin^ 
takes  advantage^  and  his  clerk  is  admitted,  instituted,  and  inducted,  and 
dies  incumbent,  the  king  shall  not  present  by  lapse;  for  lapse  is  only 
unicd  et  proximd  vice.  R.  Ow.  2.  Mod.  224.  269.  Cro.  £1.  44. 
Adm.  Ow.  5.  Mo.  259.  Cro.  El.  119.  R.  7  Co.  28.  Adm.  2  Cro. 
216.     Lutl086.    Qu.  Dy.  277.a. 

So,  if  a  clerk  presented  by  a  patron  after  a  lapse  to  the  king  resigns, 
without  covin.     2  Cro.  216. 

But  after  a  lapse  to  the  king,  though  the  patron  presents  before  the 
king  takes  advantage^  and  his  clerk  is  instituted  and  inducted^  the  king 
may  present  quatndiu  the  presentee  of  the  patron  continues  incumbent. 
R.  2  Cro.  216.     Dub.  Hob.  154. 

Though  such  pretentee  afterwards  resigns,  by  covin*  2  Cro.  216* 
1  Brownl.  161. 

So,  if  he  be  deprived.     Adm.  Ow.  5.     Mo.  259.     Cro.  £1.  1 19. 

So,  if  he  does  any  act  by  which  the  church  becomes  void  ;  as,  for  not 
paying  his  tenths.     R.  Ow.  5.     Mo.  259.     Cro.  El.  1 19' 

So,  if  the  bishop,  after  a  lapse  to  him,  collates,  and  the  patron  presents 
before  induction^  the  bishop  may  refuse  his  clerk.     Dy.  277*  a. 

(H 14.)  Presentation  by  usurpation. — What  shall  be. 

If  a  man  presents  to  a  church  without  title,  this  usurpation  makes  as 
it  were  a  disseisin,  which  puts  the  rightftil  patron  out  of  possession,  and, 
by  the  common  law,  gains  the  advowson  to  the  usurper  for  ever,  if  it  be 
not  recovered  by  right  of  advowson.     Co.  L.  344.  b.     R.  6  Co.  49. 

And,  after  usurpation,  the  rightful  patron  cannot  grant  the  advowson 
to  another,  till  recovery. 

And,  by  the  common  law,  an  usurpation  upon  an  infant,  feme*covert, 
&C.  puts  diem  to  their  right  of  advowson.     R.  6  Co.  49. 

So,  the  king  may  make  usurpation  by  his  presentation ;  for  the  induc- 
tion creates  the  wrong.     Per  three  J.  Windh.  cont.  1  Sid.  163. 

So,  collation  without  title  puts  him,  who  has  right  to  collate^  out  of 
possession.    6  Co.  30.  a.     Co.  L.  S44.  b.    6  Co.  50.  a. 

So,  the  king  shall  be  put  out  of  possession  of  the  next  avoidance^  by 
an  usurpation  upon  him.     1  And.  81.    Vide  post^  (H  15.) 

(H  15.)  What 
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(H  150  What  not. 

But  if  a  presentation  be  void,  though  the  clerk  be  instituted  and  in- 
ducted upon  it,  it  is  not  an  usurpation,  nor  shall  the  rightful  patron  be 
thereby  out  of  possession,  nor  need  he  have  a  quare  impedit  to  remove 
such  incumbent;  as,  if  the  king  presents  upon  a  mistaken  title.  R.  6  Co. 
29.  b.     Vau.  1 4.     Vide  post,  ( M). 

Or,  if  institution  and  induction  be  upon  a  presentation  by  the  king, 
which  was  revoked.     6  Co.  29.  b. 

Or,  the  bishop  collates  before  six  months  elapse.  R.  6  Co.  29.  b.; 
for  the  church  is  not  full  without  a  presentation,  or  lawful  collation. 
Co.  L.  344.  b.     Hob.  SI 6. 

So,  no  collation  without  title  puts  him  who  has  a  right  to  present  out 
of  possession.     6  Co.  SO.  a.  50.  a.     Per  two  J.  Dal.  59. 

So,  a  collation  by  title  does  not  put  him  who  has  a  right  to  present 
out  of  possession.     R.  I  Leo.  226.     Cro.  El.  240. 

SOf  a  recovery  in  a  quare  impedit  against  a  clerk,  whom  die  king  pre- ' 
sented  by  usurpation,  avoids  the  usurpation.     R.  1  Mod.  2BS. 

So,  since  the  st  1  El.,  an  usurpation  upon  a  bishop,  or  other  eccle- 
siastical person,  though  it  puts  him  out  of  possession,  does  not  bind  his 
successor,  who  shall  have  a  quare  impedit ^  or  present,  as  if  no  usurpation 
had  been  made.     R.  Jon.  46- 

So,  usurpation  upon  an  infant  does  not  bar  him,  but  he  may  continue 
by  presentation  or  quare  impedit,    Jon.  46. 

So,  by  usurpation  upon  the  king,  he  shall  not  be  put  out  of  the  inhe- 
ritance of  an  advowson.  6  Co.  49.  b.  Co.  L.  S44.  b.  R.  1  Brownl. 
166.  R.  Dal.  75.  R.  1  And.  81.  Per  two  J.  Cro.  £1.  519.  Vide 
ante,  (H  4.) 

Yet  he  shall  lose  the  presentation  hdc  vicej  if  he  does  not  recover  it  by 
quare  impedit.     6  Co.  49.  b.     2  Cro.  54.  123. 

And  if  he  confirms  the  estate  of  the  presentee,  it  shall  be  good. 

1  Brownl.  166. 

So,  by  twenty  usurpations  upon  the  kins,  he  shall  not  be  put  out  of 
possession  of  the  advowson,  but  shall  maintain  a  quare  impedit  upon 
the  next  avoidance;     R.  andjudgment  cont.  reversed.     2  Cro.  53.  123. 

2  Rol.  37 11. 45.     R.  Cro.  £l.  240.     1  Leo.  226.  R.  cont.  Godb.  7. 
Though  the  king  be  seised  in  right  of  the  duchy  of  Lancaster.     R. 

Cro.  El.  240.     1  Leo.  226. 

So,  after  an  usurpation,  a  patron  may  recover,  by  right  of  advowson 
by  the  common  law,  though  he  loses  the  present  presentation  for  ever. 
Co.  L.  344.  b. 

So,  by  the  st.  W.  2.  5.  may  those  entitled  in  reversion  after  the  death 
of  a  tenant  in  dower,  by  the  curtesy,  for  life,  or  for  years,  or  in  tail, 
or  an  heir  of  full  age,  who  has  been  in  ward,  where  the  usurpation  was  - 
during  the  particular  estate^  or  during  the  wardship. 

So^  by  the  same  statute,  women  discovert,  where  the  usurpation  was 
during  their  coverture. 

Ecclesiastical  persons,  where  it  was  during  the  vacancy. 

But  till  recovery  he  continues  out  of  possession»  and  a  grant  of  the 
ttdvowsbn  by  him  is  void.    Jon.  46. 

So,  till  recovery,  or  presentation  by  an  infant,  or  the  successor  of  a 
bish^.    Jon.  46. 

So,  by  die  st.  7  Ant  18.  no  usurpation,  &c«  shall  displace  the  estate 

or 
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or  interest  of  any  entitled  to  an  advowsmiy  or  turn  it  to  a  jjgfat;  but 
soch  person  so  entitled  may  present  or  have  a  quare  impedii  on  the  next 
or  any  subsequent  avoidance^  as  if  no  usurpation  had  been. 

[(H  1 5.  a.)  Other  matters.^ 

[A  grant  of  the  next  presentation  to  a  benefice,  means  the  next  whicii 
the  grantor  will  bylaw  be  entitled  to;  if,  ther^nre,  the  present  incom- 
bent  is  made  a  bishop,  whereby  the  king  becomes  entitled  to  the  pre- 
sentation, a  covenant  for  title  in  the  grant  is  not  broken,  uidtlie  grantee 
may  present  on  the  next  vacancy.     2  H.  B.  Sd4.     6  T.  R.  459*  778.3 

[Where  the  right  of  nomination  is  in  A.,  and  that  of  presoitation  in 
B.,  and3-  has  a  discretion  to  reject  or  approve  of  the  nominee,  he  is 
the  sole  judge  of  the  sc^ciency  of  his  acquirements;  but,  if  he  rgect 
the  nominee  for  improper  conduct,  the  nominee  may  appeal  to  a  yvy. 
8  T.  R.  6460 

(I)  9DmijBt0fon  and  in0titution ;  i)Ot»  maHet  3c. 

When  a  patron  presents  his  clerk  to  the  ordinary,  he,  upon  exami- 
nation, if  he  finds  him  qualified,  ought  to  admit  hun ;  and  thereiqxm 
he  says,  admiito  te  habilem.     Co.  L.  S44.  a. 

And  afterwards,  instittio  te  rectorem  talis  eccleM^  aceipe  euram  tnmm 
gt  meam.     Co.  L.  S44.  a. 

But  admission  and  institution  are  taken  the  one  for  the  other.  Co. 
L.  S44.  a. 

The  institndon  by  the  ordinary  was  introduced  cirea  tengmi  R.  1.  and 
John ;  before  which  the  incumbent  took  his  church  by  investitare  of  the 
patron.     Seld.  de  Dec.  86.  S75.  388. 

The  ordinary  ought  to  make  institution  in  a  convenient  time  after  the 
presentation  tendered  to  him. 

By  the  canon,  1  Jac.  95.  the  space  of  two  months,  which  by  foniier 
constitutions  bishops  had  to  inquire  of  the  sufficiencies  and  qualities  of 
ministers  presented^  is  reduced  to  twenty-eight  days.  And  within  the 
twenty-eight  days  the  bishop  shall  not  institute  any  other  to  the  prejudice 
of  the  party  before  presents,  subpcena  ntdlitatit. 

Institution  may  be  made  by  the  bishop  out  of  hia  diocese;  and  by  any 
teal.    R.  Jon.  SSI. 

And  though  made  afler  caveat,  without  hearing  of  the  party,  it  shall 

not  be  void.     R.  1  Rol.  227. 

If  a  patron  presents  after  a  lapse  to  the  archbishop,  and  before  colla- 
tion by  him,  he  may  present  to  the  bishop.    2  Rol.  S48. 1. 50. 

After  institution,  the  bishop  sends  letters  to  the  archdeacon  to  make 
induction.     Vide  post,  (L). 

But  the  ordinary  may  refuse  a  clerk  presented  to  him,  if  he  be  mmig 
idaneus ;  as,  if  he  be  a  villein,  a  bastard,  outlawedi  escommanioated, 
or  within  age.    2  Inst.  682, 

Or,  tnere  laicus.    2  Inst.  682.     5  Co.  8S.  a. 

So»  if  he  be  criminosus\  aa  a  heretic,  or  sdiismatic^  &&  S  Inst 
632.     R.  Dal.  51. 

Or,  a  manslaver,  felon,  &c.    5  Co.  58* 

Or,  guilty  ot  any  offence^  for  which  he  ought  to  be  deprived.  E« 
8  Co.  58.  a. 

So,  if  he  be  illiterate.    2  Inst.  862.    Ca.  Pari.  91. 

Thouffh  he  was  before  admitted  to  orders,  and  abenefioe.    Ca.  Pari. 

80t    SaL  589.  ^ 

TScs 
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S09  if  die  benefice  be  in  Wales^  and  the  derk  doei  not  undergtand 
Welsh.    R.  OFo.Ea.  119.     1  Leo.Sl. 

S09  if  he  be  not  in  orders,  and  gives  no  reasonable  proof  that  be  is. 
1  Leo.  3S0* 
If  he  be  an  alien.     S  Inst.  SS8. 

The  examination  of  a  clerk  belongs  to  the  ordinary  as  a  judge^  and 
not  as  a  minister.     2  Inst.  632* 

After  refusal,  the  ordinary  ouffht  to  give  notice  of  it  to  the  patron,  if 
lie  be  refused  fbr  any  cause  which  belongs  to  the  conusance  of  the  code* 
siastical  law :  as,  for  heresy,  schism,  illiterature,  &c.  2  Inst.  682. 
4  Mod*  140.     Sal.  539. 

And  the  notice  ought  to  be  personal  by  letters  from  the  bishop  to  the 
patron ;  for  notice  fixed  to  the  door  of  the  same  church  is  not  suflBdent. 
by.  327.  b.     Cro.  £1.  119.    Vide  infra.    Vide  post,  (Nil.) 

Thwigh  he  had  personal  notice  before  of  the  refusal  of  a  former 
presentee,  and  the  patron  still  continues  in  the  same  county.    Dy.328.a, 

So,  notice  ought  to  be  given  in  a  convenient  time.  R.  4  Mod.  140. 
Ca.  Pari.  103.     Sal.  539.     R.  1  Leo.  32.     Cro.  lU.  119. 

But  there  needs  no  notice  to  the  patron,  where  he  is  refused  for  a* 
ttmporal  crime;  as  manslaughter,  &c.  2  Inst.  632.  3  Leo.  47» 
Adm.  Sal.  539. 

Or,  for  a  disabili^  incurred  by  act  of  parliament,  if  the  act  does  not 
oblige  notice  to  be  given.     2  Inst.  632. 

So,  notice  upon  the  door  of  the  church  is  sufficient,  where  the  patron 
15  out  of  the  county.     Cro.  El.  1 19.    1  Leo.  32.    Vide  supra. 

Yet  the  cause  of  refusal  is  traversable ;  and  if  it  be  a  spiritual  matter^ 
and  the  clerk  is  living,  it  shall  be  tried  by  the  metropcditan*  2  Instt  69SU 
S  Co.  58  >  a. 

If  the  cause  of  refusal  be  a  temporal  matter,  or  a  spiritual  matter 
when  the  party  is  dead,  it  shall  be  tried  by  the  country^     5  Co.  58*  a. 

2  Inst.  682. 

And  therefore,  if  a  patron  brings  a  quare  imptdk  against  the  bishop 
vpon  refusal  of  his  clerk,  the  plea  of  thie  bishop  oii^ht  to  shew  a  certain 
and  paxticttlar  cause  of  refusal ;  for  it  is  not  sufficient  to  say,  generally,t 
piod  nonjuit  idoneuSi  or  quodjvit  criminosuSf  &c.     R.  5  Co.  58i 

Or,  tiiat  he  was  a  haunter  <^  taverns,  ob  quod  ei  alia  crimmoj  &c« 
5  Co.  58.  a.     Mar.  pi.  11.  . 

That  he  was  a  schismatic,  without  shewing  how.      R.  5  Co.  58* 

3  Leo.  200. 

But  quod  fwt  mnnts  sufficiflis  in  Uterahtrdj  et  ed  ratione  inhitbiiis^ 
•affictent;  for  it  is  in  the  u^ative,  and  does  not  consist  of  a  single  inr 
stance,  but  general  ignorance.  R.  cont.  in  C.  B.  and  aff.  in  B-  R*  but 
afterwards  reversed  in  parliament.  4  Mod.  135.  Ca.  Pari.  92. 
3  Lev.  314.     Sal.  539. 

So,  it  shall  not  be  a  cause  for  refusal,  that  he  does  not  produce  his 
letters  of  orders ;  for  perhaps  th^  are  lost.    1  Leo.  280.  Cro.  Ei.  iil,2. 

That  he  had  not  any  letters  testimonial.     1  Iico.  230. 

(K)  Sure  pattonatttiet. 

(E  L)  How  it  shall  be  awarded. 

So,  if  two  present  to  the  bishop,  he  may  have  a  jure  paironaids  before 
ha  institittes  the  derk  of  either  of  them;  and  upon  that  a  comnuflnon 

goes 
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goes  under  the  bishop's  seal,  to  his  chancellor  and  others,  who  make  a 
mandate  to  an  officer  to  summon  twelve  or  more^  one  moiety  derkst  ihm 
other  laymen. 

The  jury  ought  to  inquire,  1.  Whether  the  church  be  void,  and  how; 
2.  Who  presented  last ;  S.  Who  is  the  rightful  patron;  4.  Who  ought 
now  to  present;  5.  Whether  the  clerk  be  idaneus. 

(K  2.)  When  necessary, 

A  Jure  paironatds  may  be  awarded  whenever  a  church  is  litigions :  as, 
if  two  patrons  present  several  persons  to  the  same  church.     Hob.  317. 

Or,  the  same  person ;  for  the  admittance  of  the  clerk  of  one  puts  the 
other  out  of  possession. 

.  So,  if  the  bishop  suspects  the  title  of  the  patron,  he  may  award  a 
jure  patronatuSf  though  the  church  be  not  litigious.     Hob.  318. 

As,  where  lapse  does  not  incur  before  notice,  to  ascertain  the  very 
patron.     Hob.  318. 

So^  if  there  be  a  verdict  in  a  jure  patrtmatds  for  the  one  patron,  and 
afterwards  he  presents  his  derk ;  and  before  his  admittance,  the  other 
presents;  the  bishop  may  award  a  new  jure  patronaHU. 

So,  if  either  party  requires  a  jure  paironoHls^  the  bishop  oug^t  to 
award  it ;  otherwise  he  wit]  be  a  disturber. 

(K  3.)  When  not 

.  But  the  bishop  need  not  vwaxde^jure  patronatis^  except  at  the  prayer 
and  costs  of  one  or  both  parties.     R.  2  Leo.  168. 

So,  he  may  admit  at  his  peril  the  clerk  of  either  patron,  though  the 
church  be  litigious,  without  ajure  patronatds;  but  he  will  be  a  disturber 
thereby,  if  the  patron  of  the  derk  admitted  does  not  appear  to  have  tide. 
2  Leo.  168.     1  Rol.  227. 

If  he  admits  the  clerk  of  one  patron  without  a  jure  patrofuMs  before 
the  other  presents,  he  shall  nut  be  a  disturber ;  thou^  the  first  patmn 
afterwards  does  not  appear  to  have  title. 

So,  if  AJurepatronat4s  be  granted,  he  may  admit  the  clerk  of  the  one 
pendente  liie^  upon  peril  that  he  be  a  disturber,  if  he  has  not  the  right. 
R.  2  Leo.  168* 

And  if  a  suit  be  in  the  spiritual  court  for  such  admission  jp^nc&fi/e  lite, 
a  prohibition  goes.     R.  2  Leo.  168. 

The  verdict  m,  ajurepatranatds  does  not  bind  the  right  of  the  patron; 
for  it  is  only  an  inquest  of  office.     Hob.  317. 

So,  It  does  not  bind  the  bishop ;  for  he  may  admit  the  clerk  of  the 
other  patron  contrary  to  the  verdict  in  a  jure  patronatds,  if  he  wilL 
Hob.  817. 

But  it  will  be  at  his  peril ;  for  he  will  be  a  disturber,  if  the  patron  of 
the  clerk  admitted  has  no  title.    Hob.  317* 

And  the  patron,  for  whom  the  verdict  was  in  the  jure  patronat&Sj 
shall  have  an  action  upon  the  case  for  his  damage  and  expence  in  suing 
a  quare  impedit^  if  he  does  not  make  the  bishop  a  party  to  the  suit. 
Hob.  818. 

But  a  verdict  in  SLJurepattanatis  binds  all ;  that  the  bishop  shall  not 
be  a  disturber,  if  he  admits  the  clerk,  for  whom  the  verdict  is  found, 
though  the  other  patron  afterwards  recovers.     Hob.  317. 

(X)3[n. 
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(L)  3[ntiuction,  bp  tobom  it  leibaU  be  maDe* 

After  institution  the  bishop  makes  a  mandate  to  the  archdeacon  to 
make  induction ;  before  which  the  clerk  is  not  complete  incumbent 

Or,  the  bishop  may  give  his  mandate  to  other  than  the  archdeacon,  if 
he  pleases. 

Or,  by  prescription  or  composition,  another  may  claim  a  right  to 
make  inauction.     1 1  H.  4.  9. 

The  archdeacon  need  not  jnake  induction  in  person^  but  may  give 
authority  to  another  clerk  within  hi9  jurisdiction  to  make  it. 

Or,  he  may  direct  his  precept  omnibus  et  singulis  rector,  vicar,  cleric* 
ei  literai.  infra  archidiaconat.  meum,  S^. 
'   So,  if  it  be  by  a  clerk  out  of  his  archdeaconry,  it  will  be  good. 

If  the  bishop  dies  after  a  mandate  to  the  archdeacon  and  before  in- 
duction, yet  he  may  afterwards  induct.  R.  cont.  but  the  judgment  after- 
wards reversed.     1  Vent.  S09. 819.     2  Jon.  78. 

But  if  the  guardian  of  the  spiritualties  institutes,  and  makes  a  mandate 
for  induction,  and  before  induction  made,  a  new  bishop  is  consecrated, 
the  mandate  becomes  void.     R.  2  Lev.  199. 

If  the  archdeacon  refuses  induction,  he  may  be  sued  in  the  spiritual 
court 

Or,  an  action  upon  the  case  lies  against  him.  1  Vent  809.  F.N.  B. 
47.  H. 

And  the  bishop  cannot  revoke  his  mandate.    ,1  Vent  809. 

So,  a  prohibition  of  the  execution  of  the  mandate  cannot  be  made  by 
the  king.     1  Vent  809. 

Before  induction  the  clerk  has  not  seisin  of  the  possessions  of  the 
church.     2  Inst  858. 

Nor,  can  he  grant 

Or,  sue  for  tithes. 

(M)  CQben  a  cburcb  stWl  be  full. 

A  church  is  full,  as  against  a  common  person,  by  admission  and  in- 
stitution, before  induction:  and  therefore,  after  institution,  the.riffhtftil 
patron  cannot  present;  but  ought  to  have  hb  quare  impedit.  2  RoL  349. 
1.  25.     2  Inst  858. 

And  therefore,  in  .a  quare  mpedit  by  the  kmg,  or  him  who  makes  title 
by  the  king,  it  is  sufficient  to  allege  a  presentation,  upon  which  the  clerk 
was  admitted,  and  instituted,  without  saying,  inducted.  R.  Bend  pi.  297. 
Vide  Pleader,  (3  I  5.) 

And  if  A.  be  presented,  and  instituted,  and  afterwards  B.  is  presented, 
instituted,  and  inducted,  it  shall  be  void.     8  Sal.  195. 

So,  by  admission,  institution,  and  induction,  the  church  is  fiill  against 
the  king ;  for  he  cannot  present  another,  though  he  has  right ;  but  ought 
to  have  his  quare  impedit.     2  Rol.  849. 1.  45.     2  Inst  858. 

[But  the  church  is  not  full  against  the  king  until  induction.  1 F.  127.] 

[Though  he  himself  presented.     1  F.  127.] 

So,  he  cannot  present  the  same  derk,  who  is  presented  by  usurpa- 
tion; for  it  does  not  amount  to  a  surrender  and  new  presentation. 
2  Rol.  349. 1.51. 

So, 
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So,  he  cannot  present  a  clerk  before  nnw^^twlj  ad 
batoagfattomake  an  express  grant.    1  Sal.  1611. 

By  admiarion,  insthation,  and  indaction,  a  cbnrdi  shall  be  faD,  thoi^ 
the  presentee  was  mere  laiaa.    R.  Dv.  293. 

But,  if  a  bishop  collates  within  six  months,  or  before  notice  to  the 
patron,  where  notice  is  necessaiy.  Sec  thoogh  a  lapse  to  the  metropolitan 
be  thereby  prevented,  the  church  is  not  full  by  such  tmlawfiil  collatiao  : 
but  the  patron  may  present  without  a  quare  impedit.  Vide  ante,  ( H 1 5.) 
'  So,  if  the  king  presents  ratione  lapsAs^  &c.  where  he  mistakes  his 
titlcf  though  there  be  institution  and  induction  upon  it:  for  the  king  is 
decdred,  and  the  presentation  being  void,  institution  upon  it  is  in  the 
nature  of  a  collation.     R.  6  Co.  29.  b.     R.  Hob.  302. 

Yet,  as  to  all  but  the  rightful  patron,  he  is  incumbent :  for  he  sfaaH 
sue  for  tithes,  may  take  a  confirmation  firom  the  kin^  &c.    Hob.  302. 

(N)  (ongen  a  cgurcli  becometf  ttoiD. 

(N  1.)  By  death,  or  cession. 

A  church  becomes  void  by  the  death  of  the  incumbent^  which  is  the 
act  of  God ;  or,  by  cession  or  resignation,  which  are  the  acts  of  the 
party ;  or,  by  act  of  law,  as  simony,  non^residence,  deprivation,  &c« 

If  an  incumbent  dies,  his  benefice  becomes  void,  and  the  patron 
without  notice  ought  to  present  within  six  months.  Vide  ante,  (H  9, 
11,  &c) 

So,  if  the  incumbent  makes  a  cession ;  as,  if  he  be  created  a  bi^op, 
all  his  ecclesiastical  benefices  become  void,  without  a  dispensation  reti- 
nere  in  commendam.     1 1  H.  4.  7.  37*  60.     Vide  ante,  (H  6.) 

Though  it  be  a  benefice  in  another  diocese. 

Or,  another  kingdom  under  the  dominion  of  the  king. 

Though  it  be  a  benefice  sine  curdf  as  well  as  cum  curd  animarwiu 

If  he  be  made  a  bishop  of  Ireland.    Pal.  345.  349.  Vide  ante,  (H  6.) 

If  he  be  created  bishop  of  the  Isle  of  Man.     Pal.  345. 

If  a  bishop  were  made  a  cardinal.     4  Inst.  357- 

And  it  shall  be  void  without  a  declaratory  sentence.    Jon.  337* 

But  a  benefice  is  not  void  by  acceptance  of  a  bishc^c,  till  cwse- 
eration. 

Nor,  if  he  be  only  a  tutelar  bishop* 

Or,  a  suffragan  bishop. 

Or,  B  bishop  in  Italy,  or  other  foreign  kingdom.    Pal.  349. 

(N  2.)  By  resignation.    .    . 

Soj  if  an  inciunbent  resigns  his  church,  by  proper  words^  to  his  or- 
dinary, who  accepts  it,  the  church  is  void« 

So,  two  by  the  same  writing,  may  agree  to  exchange  their  churches, 
and  widi  such  intent  to  resign  them  to  the  ordlinaiy;  and  if  such  ex- 
change be  completed  in  the  life  of  the  parties^  it  shall  be  good. 

And  such  resignation  ought  to  be  by  proper  words;  as^  renuncio^ 
eedOf  dimittOf  S^C" 

'    Soi  if  a  man  gives,  grants,  renders^  and  confirms  to  the  ordinaiy  a 
pri^>end,  it  shalT  be  good. 

If  a  man  makes  a  resignation  of  a  church  to  die  bishop  of  the  diocese^ 
it  shall  be  good,  generalTy. 
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Or,  of  a4onative  to  the  patron. 

Oft  to  the  patron  and  astranger;  for  as  to  the  strai^r  it  is  void. 

If  he  makes  a  resignation  of  a  deanery,  prebend,  &c.  of  the  king's  do- 
nation, to  the  king,  it  shall  be  good. 

A  resignation  to  him,  who  is  not  the  proper  ordinary  nor 'can  make 
institution,  is  void. 

So,  a  resignation  shall  be  void,  if  it  be  upon  condition  to  present  .such 
an  one :  for  it  ought  to  be  made  spontif  pure,  et  simpUciier. 

So,  a  resignation  till  acceptance  by  the  bidiop  is  not  valid,  and  apre- 
sentation  by  the  king  before  is  void.    R.  2  Cro.  .197. 

(N3.)  By  simony. 

So^  tfaest  31  El.  6.  if  any,  for  reward,  promise,  &c.  direcdy  or  indi- 
rectly present,  collate,  &c.  to  any  benefice  or  ecctesiasdcal  promotion, 
such  presentation  and  the  admission,  &c.  thereon  shall  be  void,  and  the 
queen  shall  present  for  that  one  turn  only ;  and  any  person  who  shall 
give  or  tflke  any  such  money>  promise,  &c.  shall  forfeit  two  years  pro* 
fits  of  such  benefice ;  and  any  person  corruptly  taking  such  benefice  shidl 
be  disabled  for  ever  to  have  the  same  benefice. 

And  if  any,  for  money,  (other  than  lawfiil  fees,)  promise^  8cc.  directly 
or  indirectly  institute,  induct.  Sec.  any  to  any  benefice.  Sec.  he  shall  for- ' 
felt  two  years  profits,  and  the  benefice  shall  be  void,  and  the  patron 
present,  &c. 

Simony  is  vdunias  emendi^  vel  vendendi  spirittuUia^  out  sphriiualibm 
annexa.    Cro.  El.  789. 

As,  if  a  bidiop  ti^es  above  the  fees  allowed,  for  granting  orders,  in- 
stitution. Sec.     R.  Carth.  485. 

By  thex»nonlaw,  it  was  a  cause  for  deprivation. 

And  achurch  shall  be  void  by  the  st.  31  Ed.  6.  if  the  cleric  makes  a 
gift,  promise,  8dc.  of  any  benefit  to  the  patron ;  as,  if  he  agrees  to  make 
a  lease  to  the  patron  of  his  tithes,  for  such  a  rent. 

If  he  agrees  wi^  the  patron  for  so  much  for  the  next  avoidance,  when 
the  incumbent  is  sick.  Cont  per  three  J.  and  ace  Cro.  El.  686* 
Mo.  91 6.     R.  ace.*  Win.  63. 

If  he  agrees  for  90/.  with  the  patron  to  present  him  when  the  church 
becomes  void,  and  for  security  takes  a  grant  of  tiie  next  avoidance  to  B. 
in  trusL    R.  1  Brownl.  164. 

If  after  an  avoidance  and  quare  mpeiU,  by  a  mortgagee  upon  the  pre- 
sentation of  a  stranger,  the  heir  of  the  mortgagor  has  a  decree  in  equi^ 
fi>r  redemption,  and  that  he  shall  recover  tiie  presentation  in  the  name 
of  the  mor^gee,  and  then  he  articles  for  sale  of  the  advowson  to  A., 
and  that  he  shall  present  such  person  as  A.  shall  name,  who  names  B.^ 
and  this  was  with  intent  that  B.  should  be  presented ;  it  is  simony. 
R.  3  Lev.  116. 

So,  if  A.  agrees  for  money  to  resign,  or  to  make  another  his  curate. 
R.  Cartii.  485. 

So,  if  the  fadier  or  firiend  of  a  clerk  makes  a'  simoniacal  contract  with 
the  patron,  or  with  his  wife,  or  friend,  without  his  privity ;  though  the 
clerk  is  not  privy  to  the  contract,  the  church  shall  be  void.  1  Brownl. 
165.    R.  3  Lev.  337.     Lut.  1090.  1093. 

Or,  makes  a  promise  without  the  privity  of  the  clerk,  that  he  shall 
make  a  lease  of  his  tithes  to  the  patron  which  the  clerk  afterwards  doek. 

VoL.m.  Ss  So^ 
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So)  if  a  man  presents  by  usurpation,  upeti  a  simoniacal  ooatract 
3  Inst.  156. 

So,  by  the  Bt.ie  Ann.  12.  if  any,  after  99th  September  1714,  for 
money,  promise,  &c.  directly  or  indirectly  tkke,  procure,  or  accept  the 
next  avoidance  in  his  own  or  ^lother^s*  name^  «nd  be  presented  orxd- 
lated  thereon,  the  presentation,  &c.  shall  be  void  and  the  contract  simo- 
niacal, and  the  queen  present  or  collate  for  that  turn. 

If  a  church  be  void  every  one  may  take  advantage  of  it:  as,  a  pa- 
ririiioner  in  a  suit  againist  Inm  for  tithes.    [Hob.  166.    5  T.  R.5.] 

If  the  patron  be  privy  to  the  simoniacal  contract,  he  shidl  lose  the 
profits  of  the  benefice  for  two  years,  and  the  king  shaU  have  the  pres^- 
tation^o  Aac  vice. 

And  the  computation  of  the  profits  shall  be  according  to  the  real  vfflue; 
not  according  to  Uie  valuation  26  H.  8.  S.Inst.  154. 

So^  thoi^gh  the  patron  be  not  privy  to  it,  the  .king  shall  have  the  pre- 
sentation.   .  Semb.  Lut.  I087. 

And  the  church  continues  void^  though  the  simony  be  pardoned  by 
parliament.     R.  Cro.  £1. 686. 

And  the  king  shall  present^  though  the  incumbent,  presented  by 
simony,  dies ;  for  nullum  tempus  occurrit  regu     R.  1  Brownl.  164. 

So,  if  a  clerk,  presented  by  simony,  be  privy  to  the  contract,  he  shall 
be  disabled  to  be  presented  by  the  king  or  otherwise,  for,  ever.  (Vide 
S  Inst.  153,  4.)  * 

[A  person  privy  to  p  simoniacal  contract  is  only  disabled  firom  being 
presented  to  that  benefice,  which  was  tl^object  of  the  contract ;  bat  this 
disability  extends  no  farther,  mxA  he  still  remains  eligible  to  any  other 
benefice.    1  Rol.  Rep.  237.    3  Bulst.  91.    Hob.  75.    Cro.  Jac.  ^BS.'l 

[Absolute  disability  is  the  punishment  of  simony  by  the  canon  hm, 
S  Bum's  E.  L.  347.] 

Aqd  the  kin^  cannot  dispense  with  such  disability.     3  Inst.  154. 

But  where  the  clerk  was  not  privy,  though  the  church  be  void^  he 
shall  not  be  disabled  to  be  afterwards  presented.    3  Inst.  154. 

So,  if  A.  presents  upon  simony  by  usurpation;  the  kix^  shall  notiunre 
the  presentation,  but  the  rightful  patron.     3  Inst.  153. 

So^  if  a  person  presented  by  the  king  to  a  diurchj  contracts  with  R, 
presented  by  another  patron,  that  he  will  not  pursue  his  presentation ;  k 
IS  not  a  simoniacal  contract     Dub.  2  Rol.  464. 

So,  it  will  not  be  a  simoniacal  contract,  if  a  father  contracts  for  the 
next  avoidance  for  his  son,  without  his  privity.     R.  Mo.  916. 

If  one  gives  a  bond  to  resign  upon  request  R.  Ray.  175*  1  Sid.387. 
R.  2  Cro.  248. 274.  R.  Cro.  Car.  1 80.  Hut^  111.  Jon.  220.  [B.  B. 
M.  23  G.  3.  1  East,  487.     Cun.  La,w  of  Sim.  p.  52.  contra.] 

[A  general  bond  by.  the  clerk  of  a  benefice  to  resign^  at  the  patron's 
request,  is  illegal.     1  East,  487.] 

[A  bond  conditioned  to  resign  a  benefice  on  request  is  void^  if  given 
to  invest  the  obligee  with  an  undue  influence  over  the  clerk ;  but  in  plea 
avoidance  of  the  bond  on  that  ground  must  state  in  what  the  undoe 
influence  consisted,  that  a  specific  issue  may  be  taken,     t  Eastj  487*3 

[Thf  inhabitants  of  P.  having,  by  endowment  and  an  ancient  deed, 

the  right  of  appointing  a  curate,  who  is  entitled,  besides  a  salary,  to  the 

-veoeipt  of  vicarial  tithes,  an  inclosure  act  is  passed,  reciting  that  it  is 

matter  of  doubt  whether  the  curate  is  entitled  to  small  tithes,  or  to  a 

modus  in  lieu  thereof,  which  qjac^tibn  is  left  unsettled  by  the  act;  the 

15  inha- 
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iohabitantsy  four  years  afterwards,  present  a  curate*  with  whom  they 
enter  into  an  agreement,  signed  by  him  and  the  inhabitants,  stating  his 
i^pointment,  that  he  is  entitled  to  the  '<  payment  of  40Z.  Ss.  2d.  annually^ 
payable  out  of  the  lands  and  hereditaments  at  P.,  in  right  of  the  said 
curacy,  together  with  surplice  fees,  and  all  other  profits,  privil^^es,  and 
appurtenances  to  the  same  belonging,  and  of  riffht  payable.''  The  inha« 
bitants  considering  that  sum  not  sufficient,  v^untanly.  agreed  to  pay  a 
fiurther  annual  sum  of  29L  1  Is.  lOcLy  with  a  proviso,  that  it  should  not  in 
any  respect  alter  the  mon^  payment  of  4sOZ.  85.  2d.  wherewith  the  said 
funds  are  and  have  been  immemorially  charged  in  right  of  the  said 
church.  Held,  that  this  agreement  gives  a  benefit  to  the.  inhabitants 
who  make  the  presentation,  masmuch  as  it  bars  the  right  of  the  curate  to 
hb  tithes,  and  affords  evidence  in  future  of  a  modus,  and  is  therefore 
simoniacal  and  void  under  SI  Eliz.  c.  6.  s.  6.  S  Smith,  570.  7  East^ 
600.] 

[^A  bond  given  by  an  incumbent  to  the  patron  to  resign,  on  n^Iect- 
ing  die  duties  which,  as  incumbent,  he  is  bound  to  perform,  is  valid. 
4T.R.  78.]  . 

[Semble,  that  a  bond  to. resign  in  favour  of  a  particular  person  is  not 
simoniacal,  it  not  being  open  to  the  same  objection  as  a  general  resigna* 
tion  bond,  which  makes  the  incumbent  a  mere  tenant  at  wilL  4  M.  & 
8.  66.] 

[Quaere,  whether  a  bond -given  on  presentation  to  reside  upon  the 
benefice,  kept  it  in  repair,  and  resign  in  favour  of  the  patron's  son,  is 
vdd.    4T.R.  S59.J 

iA«,  the  incumbent  of  a  living,  and  owner  of  the  advowson,  agrees 
I  B.  for  the  sale  of  the  advowson,  and  for  the  immediate  resignatioa 
of  the  living ;  and  accordinffly  tenders  his  resignation  to  the  bishop,  who 
refuses  to  accept  it.  Anotner  agreement  is  uben  entered  into  between 
the  Siame  parties  for  the  sale  of  the  advowson  only,  without  any  contract 
for  the  resignation,  and  at  the  same  time,  by  a  separate  agreement,  A» 
grants  a  lease  of  the  tithes  and  profits  to  B.  for  ninety-nine  years,  if  A. 
should,  so  long  live ;  under  which  lease  B.  receives  the  profits  till  A.'s 
death.  On  A.'s  death,  the  crown  presents  for  that  term  only,  by  reason 
of  simony.  The  incumbent  presented  by  the  crown  dies,  whereupon  B. 
claims  the  riffht  to  present  It  is  objected  by  A.'s  heir,  that  the  second 
contract  for  the  sale  of  the  advowson,  and  the  lease  of  the  tithes  of  the 
same  date,  being  for  the  puipose  of  carrying  the  former  simoniacal  con^ 
tract  into  effect,  was  also  simoniacal  and  void.  Held,  that  whether  the 
second  agreement  were  simoniacal  or  not,  the  illegality,  if  any,  extended 
to  the  next  presentation  only ;  and  that  dierefore  the  crown  havii^  pre- 
sented for  one  turn,  B.  bad  a  good  title  to  the  advowson,  and  had  a 
right  to  present  on  .the  present  vacancy.  1  Mars.  292.  5  Taunt. 
727.] 

[The  court  will  not  let  the  validity  of  a  bond  of  resignation  be  ai^ied; 
they  (even  general  ones)  have  been  so  often  established,  and  even,  in  a 
court  of  equity.     M.  G.  Str.  227.] 

Yet  if  a  wrong  use  .be  made  of  such  bond,  it  may  be  averred  to  be 
made  for  such  purpose,  and  then  it  will  be  void.  K.  Mo.  641.  Ace 
Cro.  Car.  180. 

So,  chancery  will  stay  a  suit  upon  it,  if  a  corrupt  use  be  made  of  it. 
1  Ver.  411.2- 

[In  an  action  for  use  and  occupation  of  the  glebe  lands,  the  defendant 

8s  2  cannot 


628  ESGLISE. 

cannot  give  evideiiceof  a  simoniacal  presentation  of  the  plaintifl^  for  the 
purpose  df  impeaching  his  title.     B.  R.  M.  SS  G.  3.     5  T.  R.  4.] 

(N  4.)  By  non-residence. 

By  the  canon  law,  every  one  who  had  curam  animamm  was  bound  -Co 
perpetual  residence.     St.  Ecd.  Gises,  27. 

By  can.  Step.  arch,  in  concUio  Oxon.  episcopi  in  eaiesik  calkedral. 
rcsidere  procurrent  in  mqforibus  festiSf  &c.     Lind.  131. 

By  anothertran/ibid.  episcapus  nullum  ad  vicariam  adntUtai  nisi  vdii 
persanaliter  ministrare^  et  si  nan  sit  ultra  5  marcas,  nisiresideai^  &c. 

J2t  residere  debet  cum  effectu^  viz.  continue  in  bemficio  morari.  Lind. 
131. 

By  can.  Othon.  1  i$Q.  ad  vicariam  nullus  admittatur^  nisijuret  residem- 
tiamjacerej  et  eamfaciat  continue.     Const.  Oth.  26,  27. 

So,  non-residence  has  been  often  condemned  in  parliament. 

And* now,  by  the  st.  21  H.  8.  IS.  all  spiritual  persons,  promoted  to 
any  archdeaconry,  deaneiy,  or  other  dignity  in  a  cathedral,  or  other 
church,  or  beneficed  with  any  parsonage  or  vicarage,  shall  be  personally 
resident  on  such  cfignityor  benefice;  and  if  he  wsent  himself  wilftdly 
one  month  topether^  or  two  oionths  at  several  times  in  one  year,  and 
keep  not  resioence  at  one  of  his  dignities,yprebends,  or  benefices,  he 
shall  forfeit  10/.,  a  moiety  to  the  king,  a  moie^  to  him  that  will  sue^  &c 
CVide  sL  *S  G.  S.  c  84.  &  1O90 

So,  he  ought  to  reside  «t  the  parsonage^house;  for  if  he  lets  ]t» 
though  he  dwells  in  another  house  in  the  same  parish,  it  will  be  within 
the  statute.  Rv  6  Co.  21.  b.  Mo.  540.  ^Cro.  £1.  590*  Semb. 
2  Brownl.  54. ' 

Though  he  occupies  the  parsonage  by  a  servant  and  does  ncjt  let  it, 
but  dwells  in  another  house.     Semb*2  Brownl.  54. 
.    By  the  st.  IS  El.  20.  no  leasee  &c.  shall  be  good  longer  than  die 
lessor  is  resident,  without  absence  above  eighty  ds^  in  one  year.     Vide 
Estates,  (G  4.) 

So,  if  a  man  has  a  vicarage  in  acathedral,  andanother  benefice  with 
cure ;  it  is  not  sufiicient  that  he  be  resident  upon  his  vicarage,  for  that  is 
only  nominah  and  where  a  person  has  two  benefices,  one  only  nominal, 
^e  ought  to  reside  upon  Ahenteai  benefice.     R.  27  H.'8.  10.  b. 

An  information,  or  dd)t  hjqui  tam^  &c.  lies  upon  the  statute  for  non* 
resideoce.    Vide  JPleader,  (2  S  2S.) 

•    [Information  on  21  H.  8.  c  18.  lies  not  at  the  assises.    tl«  cm  De- 
murrer.    M.  12  G.  2.     Str.  1108.     Audr.  291.] 

But  the  St.  21  H.  8.  13.  as  to  non-residence,  does  -net  extend  to 
any  spiritual  person  in  the  kind's  service  beyond  sea,  or  in  pilgrima^ 
going  or  returning,  nor  to  a  scholar  abiding  for  study  at  any  universi^ 
•  Within  the  realm  or  without,  nor  to  a  chaplain  of  Uie  king,  queen,^  or 
any  of  their  children,  brethren^  or  sisters,  during  altendanoe  in  their 
households,  nor  to  any  chaplain  of  any  archbishop,  bishop,  lord  spiritual 
or  temporal,  duchess,  &c.  lord  chancellor,  treasurer,  chamberlain,  pr 
steward  of  the  household,  treasurer,  or  comptroller  of  the  household, 
Jsnight  of  the  garter,  chief  justice  of  the  kinff^s  bench,  warden  of  the 
ports,  nmster  of  the  rolls,  king's  secretary,  oeau  of  the  cbapdy  or  al- 
moner,  dnriugattendance  without  fraud,  in  their  houses. 

Nor  to  the  master  of  the  rolls,  dean  of  the  arches,  chancellpr,  or 
commissary  of  any  archbishop  or  bishop,  masters  in  diaB<?ery,  advocates 
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in  the  arches-  during  their  oflScesi  nor  U>  a  spiritual  pet^on  lK>und  to 
daily  appearance  by  injunction  of  chancery,  or  the  king's  counsel,  to 
answer  the  law.;  and  the  king  may  give  licence  of  nou-resideuce  to  any 
of  his  own  chaplains. 

Nor,  by  the  st.  25  H.  8.  \6,  to  the  chi^lainof  any  judge,  chancellor, 
or  chief  baron  of  the  exchequer,  attorney  or  solicitor,  general,  attending 
in  his  house,  or  on  his  person. 

Nor,  by  ihest.  S3  H.  8.  28.  to  the  chaplain  of  die  chancellor  of  Lan- 
caster, chancellor,  of  the  augmentations,  groom  of  the  stole,  &c* 

So,  the  St.  21  H..8.  Id.  does  not  extend,  to  a  spiritual  person  not 
wilfully  absent:  as,.if  there-be  no  house  upon  the  rectory.     6  Co.  21.  b. 

[The  want,  of  a.parsona^^  house  is  no  excuse  lor  the  incumbents  re- 
siding out  of  the  parish.     Cowp.  429.] 

[A  sequestration  upon;  a  sd.fa,  of  a  benefice  with  cure,  is  no  excuse, 
for  the  non-residence  of  the  incumbent.     Cowp.  129.     LoiFt.  602-3 

And  therefore,  an  information  is  bad,  if  it  says  absenlavit,  omitting 
vclurUarii.     R.  Cro.  £1.  100. 

If  he  be  imprisoned  without  covin.    6  Co.  21.  bt 

If  he  be  removed  by  advice  of  physicians,  without  fraud,  for  recovery 
of  his  health.     R.  6  .Co.  21 .  b.     K.  2  Bui.  18. 

So,  the  statute  does  not  extend  to  an  archbishop  or  bishop. 

So,  the  statute  does  not  extend  to  him,  who  resides  upon  the  one  or 
the  other  of  his  benefices  or  dignities,  if  he  has  a  dispensation. 
'  [The  incumbent  of  two  livingsy  one  of  which  has  a  bouse  of  residence 
upon  it,  and  the  other  not,  may  reside  on  that  in  which  there  is  no  par- 
sonage house,  without  a  licence  from  the  bishop,  and  such  residence 
will  excuse  him  from  residing  on  the  other  living.  1  Marsh.  547. 
6  Taunt.  198.] 

Se  incumbent  of  two  livings^  A.  and  B.,  obtains  a  licence  from  his 
^  to  reside  out  of  the  parish  of  A.,  there  being  no  parsonage-house 
therem,  on  condition  of  his  residing  at  a  short  distance,  and  actually 
performing  the  duties.  Held,  that  this  Is  not  such  a  residence  at  A.  as 
to  excnse  him  from  residing  at  B.  withoui  another  licence  for  that  pur- 
pose.    1  Mars.  368,    6  Taunt.  52.] 

[A  rectory  in  one  diocese,  annexed  to  a  deanery  in  another,  requires 
a  distinct  licence  of  non-residence.    6  Taunt.  48 .] 

[Where  a  licence  for  non-residence  had  been  obtained  previously  to 
14  July  1814,  pursuant  to  54  Geo.  3.  c.  54.,  but  the  allowance  by  the 
archbishop,  required  by  43  Geo.  3.  c.  84.  s.  20.  is  not  obtained  until 
after  that  perioa;  the  licence,  when  ratified,  is  valid  from  the  time  when 
it  was  originally  granted.     1  Mars.  372.     5  Taunt.  807.] 

[Where  a  benefice  belonging  to  the  peculiar  of  one  diocese,  is  situated 
within  the  limits  of  another,  a  licence  for  non-residence  need  only  be 
registered  in  the  registry  of  the  former.     5  Tauut.  757.] 

[Nor,  to  a  curate  of  an  augmented  curacy  by  queen  Anne's  bounty. 
B.  R.  E.  82  Geo.  3.  4  T.  R.  665.]  ;-> , 

But  a  gospeller,  or  a  vicar  in  a  cathedral,  is  not  a  benefice  or  dignity, 
which  excuses  hia  residence.     Per  two  J.  Cro.  £1.  663. 

[A  prebend  is.  a  benefice  within  the  statute  48  Geo.  3.  c.  84.  of  noh- 
residence.  The  truth  is,  that  when  the  stat.  21  Hen.  8.  c.  13.  passed, 
prebendaries  were  habitually  resident  on  their  prebends,  and  had  houses 
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of  residence.     Now,  there  are  some  prebends  which  have  no  honses. 
2  M.  &  S.  584.] 

[The  benefices  named  in  the  statute  of  non-residencej  21  Hdb.  8. 
c.  13.  are  parsonages  and  vicarages.  Hence^  curacies  augmented  by 
Queen  Anne's  bounty  (and  which  are  made  peipetual  cures  and  bene* 
fices  by  1  Geo.  1.  st.  2.  c.  10.  s«  4.)  are  not  within  it     4  T.  R*  665^'] 

Yet  by  the  st.  28  H.  8.  IS.  no  person  above  40  shall  be  excused  from 
residence  in  respect  of  his  studies  in  the  univeni^^  unles^the  chanceilorj 
vice  chancellor,  commissary,  heads  of  houses,  doctors  of  th^  chair, 
readers  of  divinity  in  the  schools,  or  of  law,  physic,  &c.  profiessors  of 
Hebrew,  Greek,  &c.  and  persons  attending  for  their  degrees. 

Nor,  under  40,  unless  they  attend  lectures,  disputations,  and  exer- 
cises according  to  the  statute. 

[An  action  mr  non-residence  under  st  21  Hen.  8.  c.  IS.  cannot  be 
sued  before  justices  of  assbe,  justices  of  nisi  prius»  &c.  The  st.21  Jac  K 
c.  4.  therefore,  does  not  appty  to  it,  since  diat  statute  does  not  controiil 
any  of  those  statutes  on  which  penal  actions  are  to  be  brought  in  the  su- 
perior courts.    3  T.  R.  S62.    1  H.  B.  546.] 

[It  seems  that  an  action  for  non-residence  under  st  21  Hen.  8.  c.  IS., 
may,  in  the  first  instance,  be  sued  by  attorney.     S  T.  R.  862.] 

^nder  the  st.  43  Geo.  8.  c  84.,  non-residence^act,  the  penalty  is  a 
proportion  of  theannuiil  value  according  to  the  length  of  absence.  A 
declaration  on  this  statute  alleged  a  non-residence  for  a  period  of  time 
made  up  of  portions  of  two  calendar  years,  (that  is,  year  reckoned  fincnn 
first  January),  viz.  nine  months  firom  10th  October.  Objected,  it  is  not 
shewn  whether  the  penalty  is  demanded  in  respect  of  the  annual  value  of 
the  one  year  or  the  other.  Held,  that  **  annual  value"  meant,  as  in 
common  parlance^  **  average  value,''  taking  one  year  with  anotlier; 
otherwise,  a  late  season  and  an  early  one  might  possibly  include  two 
harvests  within  the  space  of  one  year.     2  M.  &  S.  534.     5  Taunt  2.] 

[An  averment  in  an  action  for  a  penalty  under  48  Geo.  3.  c  84.  that 
the  defendant  wilfully  absented  himself  firom  his  said  benefice,  '<  lor  a 
period  exceeding  eight  months  together,  to  wit,  on  the  10th  day  of 
October  1810,  and  for  the  space  of  nine  months  then  next  following," 
must  be  construed  to  mean  a  period  exceeding  eight  months,  in  a  conse- 
cutive series,  firom  the  10th  October,  for  the  time  is  defined  and  made 
certain  by  the  words  *'  then  next  following,"  which  were  material ;  and 
the  jury  must  be  presumed  to  have  found  that  those  were  the  eight  mcmtb 
of  absence  for  which  they  gave  their  verdict  The  argument  e  contra 
was,  here  are  nine  months  and  a  day,  out  of  which  the  plaintiff  might 
make  good  the  charge  of  an  absence  exceeding  eight  months,  and  it  is 
uncertain  to  what  particular  portion  of  that  time  it  relates;  neither  does 
the  finding  of  the  jury  ascertain  it ;  and  unless  the  precise  portion  of 
time  be  ascertained,  it  will  be  impossible  for  the  defendant  to  plead  it  in 
bar  to  another  action.     2  M.  &  S.  534.     5  Taunt.  2.] 

[Semble,  that  a  certificate  granted  after  1st  July  1814,  cannot  be 
pleaded  in  bar  to  the  action;  but  is  only  available  by  application  to 
the  court  to  stay  the  proceedings.     1  Mars.  387*     5  Taunt.  843.] 

[Though  a  licence  for  non-residence  do  not  cover  the  whole  of  the 
period  for  which  penalties  are  sought  to  be  recovered,  yet,  if  there  be 
not  sufficient  time  lefl;  uncovered  to  subject  the  incumbent  to  a  penalty^ 
the  court  wiU  stay  proceedings.     I  Mars«  387*    5  Taunt  843.1 

[Relief 
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[Refief  in  proceedings Jbr  non-r^idenee  not  granted  before  declara- 
tion.   5  Taunt.  S04.] 

[The  couit  refined  to  extend  the  relief  of  54'  Ged.  S*  c  6.  to  a  clergy- 
man sued  for  non-residence,  who  had  obtained  a  rule  to  comp<mnd  beiote 
the  act  passed.     5  Taunt.  306.] 

[In  an  acdon' against  d^gymen  for  non-rebidence,.  the  acts  of  the  dc^ 
fendant,  as  parson,  and  his  receipt  of  the  emoluments  of  the  churchy 
are  evidence  against  him  of  his  being  pa(r8on^  without  formal  proof  of 
his  title.     1  N.  R.  210.     S  T.  R.  635.] 

[In  a  qui  tism  action  for  non^residence^  where  the  deelaration  statea 
the  defendant  to  be  vicar  of  A.  and  he  gives  evidence  that  the  parish  is 
called  B.  the  entry  of  the  defendants  institution  in  the  bishop's  Jbook  by. 
the  name  of  A.  is  notconchifflve  evidence  against  him,  diough  it  is  evi- 
dence of  the  parish  being  called  by  both  names.     Forrest.  1 170 

[Under  54  Geo.  8.  c.  54.  s.  4.,  the  defendant  can*  discontinue  an 
action  for  non-residence^  only  upon  the  terms  of  paying  the  costs^  as 
well  of  the  application  as*  ottierwise;    5  Taunt.  629.] 

[The  Stat.  48  Geo:  8.  c.  84.  prohibits^  under  a  penalty,  a  spiritual 
perMm  from' absentltag' himself  from  his  benefice  for  more  than  a  certain 
time  in  <^  any  one  year."  The  expression,  <*  any  one  year/'  does  not  mean 
one  calendar  year,  commencing  from'  the  1st  January,  nor  one  year 
from  the  day  of  the  defendant's  induction,  but  one  year  before  the  ooid- 
mencement  of  a  suit  for  the  penalty ;  it  being  the  object  of  the  legisla- 
tures to  pi^etent  an  absence  of  more  than  three  months  widiin  the  period 
of  a  year.    2  M.  &  S.  534.    5  Taunt.  2.] 

tS&t.  54'  G(So.  3'.  c.  ^4.,  w&idi  requires  lioencesto  be  granted  on  or 
before  1st  July  1814,  does  not  limit  the  time  within  which  certificataB 
ar(Bto  be  grantedl     1  Man.  387.    5  Tannt  848.] 

(jSiicb  were  the  dbctrmes  previous  to  the  kie  act,  of  which  the'foUovr- 
is  an  analysis  :1 

[Penslties'ror  non-residence.'    57  G;  8.  c.  99^  s.  5^  , 

[How;  recov^ed;  Ibid.] 

[Where  no  house  upon  benefice,  what  deemed  1^1  residence.  Id. 
s.  6.] 

[Houses  purchased  by  governors  of  Queen  Anne's  bounty,,  deemed 
residences.    Id.  s.  7.] 

[Residentie  of  vicar  in-  rectory  House  legaL    Id*  s.  8.] 
Bidlop  may  appoint  a  house'  of  resideiicei    Id.  s.  9.] 

[Hbw,  and  within  what  limits.    Ibid;} 

[What  persons  exempted  from  the  penalties  of  non-residenoe.  Id. 
s.  10.1 

[Dignitaries  of  cathedral  churches  residing  upon  their  digfeiities»  how 
far  exempted.     Id.s.  11.] 

[Provisb  where  the  year  of  residence  at  catiiedrals  does  not  comitience 
on  the  1st  January.     Ibid.] 

[Bishop  iliay  licence  for  a  longer  period,  if  die*  duties  of  the  cathedral 
require  it.    Id*  «.  12^ 

Proviso  as  to  prebendaries,  &c.  appointed  before  this  aet.^  Id.  s%  IS.] 

[House  to  be  kept  in  repair  during  non-residence^  otherwise  the  pe- 
nalties for  non-residence  incurred.    Id.  s.  14.] 

[Bishop  may  grant  licences  for  non*residence  in  certain  cases  enume- 
rated.   Id.  s.  15.] 

S  8  4  [Bishops 
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[Bishops  iiuiy  also  grantlioenoes  in  other  cases  not  enumerated. '  Id. 
S.160 

[Reitfcms  for  granting  them  to  be  transmitted  to  ardilMdiop  of  pio- 
▼inoe.    Ibid.] 

[Inqairy  thereupon.     Ibid.] 

[Licencesnall  and  void  by  death,  &c.  of  bishop,  unless  levoked  by 
successor.    Id.  s.  17.] 

[Applications  for  licences  shall  be  in  writings  and  state  the  partioulan 
herein  mentioned.    Id.  s.  18.] 

[Licences  how  ffranted  while  see  is  recant,  &e«    Id.  s.  19«] 

[Licences  may  be  revoked,  subject  to  app^  to  archbishcfi.  Id*  s.  80.] 

[Licences  how  long  in  force.    Ibid.] 

[Copies  of  lioeoces  or  revocations  to  be  filed  in  the  r^gistryof  diooes& 
Id.s.21.] 

[Copies  transmitted  to  churchwardens.    Ibid.] 

[Penalty  for  default  of  regktrar.    Ibid.] 

[Copies  of  licences,  &c.  read  at  next  visitation.    Ibid.] 

[A  list  of  licences  granted  by  archbishops,  or  Allowed  in  cases  not  enu- 
merated in  this  act,  to  be  annually  transmitted  to  the  king  in  council^ 
who  may  revoke  any  such  licence.    Id.  s.  88.] 

[Such  orders  transmitted  to  archbishops,  and  notified  to  bishops  «nd 
churchwardens.    Ibid.] 

[Licences  valid  between  grant  and  revocation.    Ibid.] 

[Annual  returns  to  be  n^e  to  king  in  council,  (Presidents  andnoD- 
residents.    Id.  s.  SS.} 

.  [And  of  curates,  &c.}  and  whether  value  of  benefice  exceeds  SOOb  or 
not.  Ibid.] 

[Non-residents,  by  exemption  without  licence^  shall  yearly  notify  the 
flame  to  bishop,  &c.  Penalty  for  defiudt  of  making  sudi  notification. 
Id.  s.  84.] 

[Proviso  as  to  canonical  censures  for  non-residenoe.    Id.  s.  25.1 

[Where  non-residence  does  not  exceed  three  mmiths,  prooeeoing  in 
ecclesiastical  court  by  bish<^  cmly.    Ibid.] 

[If  any  unlicensed  person  does  not  sufficiently  reside,  bishop  may 
issue  a  monition.    Id.  s.  86.] 

[Copy  thereof  to  be  filed.    Ibid.] 

[Return  to  be  made,  and  upon  oath,  if  so  required.    Ibid.] 

[If  return  be  not  made,  or  be  not  satisfactory,  bish(^  may  sequester 
benefice,  unless  monition  complied  widi,  and  direct  the  application  of 
profits.    Ibid.] 

[Appeal  against  sequestration  may  be  made  to  the  archbishop.  Ibid.] 

[Appellant  to  give  securi^  for  payment  of  the  expences  thereof. 

^La#<a^A#  ^1 

[Persons  complying  with  monition  shall,  notwithstanding,  pay  oosts^ 
&c    Id.  s.  87.] 

[If  any  person,  returning  to  residence  on  monidon,  shal!,  before  six 
months  from  such  his  return,  absent  himself,  bishop  may  sequester  pro- 
fits without  mcmition.    Id.  s.  88.] 

[Bishops  may  punish  past  non-residence,  as  in  case  of  non-compliance 
with  order  of  residence.    Id.  s.  89.] 

[Penalties  may  be  remitted  by  archbishops  or  bishops^  but' reasous 
thereof  to  be  transmitted  by  bishop  to  archbishop,  and  by  archbishop  to 
king  in  council.    Id.  s.  30.J 

[Archbishop's 
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CArchbiihop's  dedskm  final  in  cases  tmumitled  by  buhop.    lUd.] 
[If  any  spintua]  person  shall  continue  under  sequestration  two  years^ 
of  incur  three  sequestrations  within  that  period^  the  boidBce  shal]  be 
▼Old.    Id.  s.  31.] 

[Contracts  for  letting  bouse  of  residence^  &c.  of  boiefioei  or  assigned 
to  cumle  by  bishop,  roid.    Id.s.32.] 

^  [Penal^  for  over-holding  possession  after  the  day  appointed  fixr  spi* 
ritual  person  to  reside.    IbicL] 

[Possession  how  recovered.    Ibid.] 

[Spiritual  person  not  liaUe  to  penalty  while  tenant  ooenpies»  &c« 
Id.  8.83.] 

[No  oath  required  of  vicar  relating  to  residence*    Id.  s.  34.] 

[Penalties  not  reooveraUe  ior  more  than  ome  year's  non-rendenoe. 
Id.  s.  35.1 

[Penalties  not  levied  under  mooitioa  may  be  recovered  by  action. 
Id.  s.  36.] 

[Actions  for  penalties  not  to  be  commenced  before  1st  May  in  the  year 
after  the  oflence.    Id.  s.  870 

[Commencement,  Sec  of  year.    Id.s.38.] 

[Months  how  computed  under  this  act.    Id.  s*  39*] 

[Notice  of  action  to  be  given  to  defendant,  and  bishop^  a  calendar 
month  previous  thereto.] 

[How  such  notice  shall  be.    Itud.] 

[Service  of  such  notice  to  be  proved  upon  trial*^  Id.  s.  41.1 

[Evidence  confined  to  cause  of  action  nedfied  in  notice.    Id.  s.  48.3  • 

[Spiritual  persons  may  lodge  money  by  leave  of  court*  bdBxreissue 
joined.    Id.  s.  43.] 

[The court  may  require  theUshop  tocertify  the  rqputed  annual  value 
of  benefice^  &c    Id.  s.44.] 

[Licence  may  be  pleaded  in  bar  of  action;  and  defendant  shall  have 
full  costs  if  action  discontinued,  or  double  costs  if  verdict  or  nonsuit. 
Ids.  45.] 

[The  issuing  of  monition  may  bfc  pleaded  in  bar  of  action.    Id*  s.  46w] 

[Such  plea  to  be  verified  by  affidavit,  unless  diq)ensedwith  by  court. 
Ibid.] 

[No  penal^  to  be  leried  against  the  person,.where  it  can  be  recovered 
by  sequestration  within  three  years.] 

(N5.)  By  plurality.— When  the  first  church  shall  be 

void  by  it. . 

By  the  council  of  Lateran  1215.  S9.  Siquis  benefieium  aan  cmrA  reeepiif 
si  prim  tale  habuerii^  eo  sii  ipso  jure  privaiusi  ei  si  m  eadem  ecdesid 
pkares  habeat  dignitaies  mU  porsonai.  eiianui  curam  non  iabeanif  poierk 
iamen  dispensarij  &c. 

And  therefor^  by  the  canon  law  received  here^if  any,haviiigra  ben^ 
fice  with  cure,  accepts  another  with  corcj  the  first  shall  oe  vend. 
R.  4  Ca  75. 

Though  the  second  boiefice  be  under  82.  per  anm.  Ace  Van.  13U 
Jon.  404. 

And  Uierefore  the  patron,  if  he  will,  may  present  without  sentence  of 
deprivation.     R.  4  Co.  75.  b.    R.  Cro.  Car.  357.    Jon.  337. 

And  a  subsequmt  dispensatitm  pursuant  (o  the  st.  25  H.  3.  21.  is  too 

late^ 
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late^  md  dan 'not  tdke  awi^  the  r^^t- v^eiltd  inibe  patraor  t9  present* 
R.  Jon.  404. 

So  now,  fay  the  8t  21  H.8*  IS^ifany,  having  a  benefice  with  core  of 
souls  ^>f  8/*  per  ann.  or  above,  take  any  other  with  core,  and  be  insti* 
toted  and  mdocted,  inunedialely  after  the  firtt  shall  be  void»  and  any 
dispensation,  &c.  shall  be  void. 

The  valtiation  shall  be  estimated  according  U>  the  Talue  retunied. 
26  H.  8. 

So,  the  first  benefice  shall  be  void  i^n  institotion  to  the  second^  be- 
finre  induction ;  though  a  Ispse'doea  not  mtor  till  six  months  after  lodnc- 
tion.     Mo.  448. 

[A.  church  above  8/.  is  so  void  on  institution  to  seeond  livings  diat 
pamih  may  present  immediately.    2  Wik.  174.    SB.  M.  1504.J 

[It  is  also  so  void,  that  a  grant  of  the  advowson  or  next  presentetmn 
made  after  it, '  is  Tdd;    Ibid;] ' 

[Acceptance  by  a  beneficed  derk  with  cure  of  souls»  of  another  bene*- 
fice  with  like  cure,  ipso  facto  vacates  the  first,  if  above  81.  yearly,  a» 
valued  in  the  king^s  faiooks.    4  Taunt.  83  L] 

And  it  shall  be  void,  thotrj(h  he  procures  the  second  benefice  to  be 
united  to  the  first,  after  his'  iustitotioii  to  the  first.    Hob*  158. 

Thbugh  he  subscribes  die  39  articles,  but  afterwards  does  not  read 
them  within  two  months ;  whereby  the  second  benefice  is  also  void. 
R.  Vau.  131.    Vide  post,  (N  7,  10.) 

So»  if  he  takes  a  digi^itjr,  as  a  deanery,  ardukaocmry,  &c  without  a 
dispensadbn.    Semb.  1  Leo:  31 6r   Vide  post,  (N  St) 

Ofy  if  a'dean  takes  aUkytherdigniQr* 

Or,  a  dean,  prebendary,  &c  takes  another  prebend  in  the  same 
chiltt^h. 

So^  it  shall  be  void  to  all  intents:  for  he  cannot  sue  for  tithes. 
R.  Cro.  Car.  357*    Jon.  337>  8.  340. 

Oth&wiSe,  till  deprivtation,  where  the  formier  is  under  8^  per  antu 

So,  a  pardon  by  the  king  of  his  tide  by  lapse  does  not  restore  him. 
R.  Jbh.  339. 

S5,  if^the  first  benefice  be  under  8f.  pet"  onH.  it  wiU  be  void  by  the 
canon  law,  if  he  takes  a  second  without  a  dispensation:  and  therefoie 
he  may  be  dejiiived.    Vide  supra. 

How  a  dispensation  for  a  plurality  may  be  granted,  •  vide  in  Prerogsr 
tive,  (D  18,  &c)— Vide  post,  (N  8.) 

(N  6.)  When  not.— If  he  takes  a  dignity. 

But  if  a  man,  having  a  benefice  with  cure  of  8/.  per  ann^  with  a'  dis- 
pensation, takes  a  digni^  which  has  no  cure,  the  fijrst  is  not  void :  as, 
if  he  be  made  dean  of  a  cathedral.    By  the  st.  21  H.  8.  13. 

Oi*,  treasurer,  chancellor,  prebendary,  chaunter  of  a  cathedral  or 
collegiate  diurcb.    By  the  st  21  H.  8.  13. 

Or  archdeacon. 
.     So,  by  the  same  statute,  if  he  takes  a  parsonage  that  hath  a  vicar  en- 
dowed, or  benefice  impropriate. 

So,  if  a  man,havmga  benefice  with  cure,  be  created  a  bbhop,  the  be- 
nefice  U  nbt  void  by  force  of  that  statute,  though  it  be  by  tho  common 

la^.    H6W157. 

Neither 
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Neitber  witt  it  be  Toid  by*  the  common  hw,'  till  he  be  consecntted  a 
bishop.     Pal.  34*6. 

(N  70  Or  is  not  incumbent  of  the  second. 

So,  if  he  is  not  cbniplete  incumbent  of  tlie  second  benefice:  a^  if  a 
man,  having  a  bene6ce  with  cure^  takes  ahottier  benefice  with  cnre,  and 
is  inducted,  but  does  not  subscribe  the  thirty-nine  articles ;  the  former 
is  not  void,  for  he  nevi^r  was  possessor  of  the  second.  Wat.  c.  3.  Vide 
ante,  (N  5.>— Post,  (N 10.)  .         . 

So,  if  he  be  presented  to  the  second  by  simony.    Wat.  c  3. 

Or,  does  not  subscribe  die  articles  before  the  ordinary  himself. 
Wat  c.  3, 

.  (N  8.)  If  he  has  a  qualification.^ — ^Who  may  have  it. 

So,  by  the  st.  21  H.  8.  IS.  brothers,  and  sons  of  any  temporal  lord,  o^ 
knight,  born  in  wedlock,  may  purchase  a  dispeijisation,  to  take  two  par- 
sonages or  benefices  with  cure. 

And  doctors,  and  bachelors  of  divinity,  or  laws,  admitted  to  the  said 
degrees  in  aiiy  of  the  universities  of  this  realm,  and  not  by  grace  only. 

So,  by  the  same  statute,  all  spiritual  men  of  the  king's  council  may 
have  a  dispensation  for  three  benefices  "with  cure. 

And  all  the  chaplains  of  the  king,  queen,  or  any  of  the  king^s  children, 
brethren,  sisters,  uncles,  or  aunts,  may  purchase  dfspensation  to  take 
two  parsonages  or  benefices  with  cure. 

[A  chaplain  extraordinary  of  the  king  cannot.     Salk.  IGl.J 
So,  may  six  chaplains  of  any  archbishop,  or  duke. 
And  five  chaplains  of  any  marquis,  or  earl,  and  four  chaplains  of  any 
viscount,  or  bishop. 

And  three  chaplains  of  the  chancellor  of  England,  of  any  baron,  or 
knight  of  the  garter. 

And  two  chaplains  of  any  duchess,  marchioness,  conntess,  or  baroness, 
being  widows. 

And  two  chaplains  of  the  king's  treasurer,  and  comptroller  of  his  house, 
secretary,  dean  of  his  chapel,  umoner,  maister  of  the  rolls. 

And  one  chaplain  of  the  chief  justice  of  the  king's  bench,  and  warden 
of  the  cinque  ports.        r 

So,  bv  the  St.  26  H.  8. 14.  a  bishop  sufiragan. 
So,  if  the  king  himself  presents  his  chaplain,  it  is  suSiciept,  without 
other  dispensation :  for  that  imports  a  dispensation,  which  the  king  as 
supreme  ordinary  may  grant.     R.  1  Sal.  161.    D.  Sav.  135. 

So,  a  chaplain  of  a  duke,  marquis,  earl,  baron,  &c.  being  under  the 
age  of  discretion,  and  in  ward  of  him,  who  has  chaplains,  niay  be  retained, 
anc^  qualified  by  such  retainer. 

And  a  Qualification  before  impleading,  though  it  be  not  before  the 
taking  of  the  second  benefice,  is  sufficient.     R.  Sav.  135. 

If  a  peer,  &c.  retains  above  his  number,  those  first  retained  only  shall 
be  qualified.     R.  Sav.' 101. 

If  all  be  retained  together,  those  first  advanced. 
And  the  retainer  of  any  one  after  hb  number  does  not  avail,  though 
he  be  first  advanced. 

Though  a  former  chaplain  be  advanced,  and  afterwards  dismissed. 
R.  Sav.  79. 

[On 
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[On  8  diH>en8Btton  to  hold  two  ecclesiastical  beneficesy  tF  '         '  -rebjr 
the  tempond  laws  is  immaterial.    2  Blk.  969.]  '^^•*(''    • 

(N  9.)  Who  not 

But  the  presentee  of  a  sutgect,  thousrh  qualified^,  cannot  take  a  plura- 
lity, without  a  dispensatbn  before  his  institution  to  the  second  benefice. 
R.  1  Sal.  161. 

^  So^  a  peer,  &c.  who  has  several  oqpacities,  cannot  qualify  more*  than 
his  highest  capacity  allows. 

If  a  duchessi  &c.  marries  a  duke,  &e.  she  cannot  afterwards  retain, 
during  coverture. 

But  her  chaplains,  before  retained,  continue,  if  not  discharged  by  the 
husband. 

If  a  peer,  &c.  retains  above  his  number,  the  retainer  shall  be  void  ; 
though  a  former  chaplain  dies,  if  he  does  not  retain  him  dt  novo  after  the 
death  of  the  other.    Per  three  J.  1  And.  SOO. 

So^'  a  retainpr  before  he  be  a  peer,  &c.  is  void,  though  the  chaplain 
afterwards  continues  in  service,  if  he  be  not  retained  de  nooo. 

So,  a  retainer  becomes  void,  if,  before  his  advancement,  his  master 
loses  hisoflSce^  &c.  or  dies,  or  is  attainted. 

So,  a  retainer  is  of  no  avail,  if  he  be  dismissed  before  his  advancement. 

So^  a  ki^s  chaplain  eaUraordinary  is  not  qualified  to  take  a  second 
benefice.     R.  1  Sal.  161,  2. 

Nor,  a  chaplain  retained,  but  not  by  letters  testimonial  under  hand 
and  seal :  as,  ff  they  be  only  signed,  or  only  sealed.    Godb.  41. 

So,  if  retained  only  by  paroU  though  he  officiates  in  the  family  as 

aplain*    D.  cont.  Sav.  135. 

So^  if  the  number  which  he  may  retain  be  advanced,  the  retainer  of 
another  afterwards  does  not  give  a  qualification.    R.  1.  And.  200. 

So^  the  son  of  a  bishop  is  not  qualified  to  take  a  dispensatiim  for  twa 
benefices. 

Nor,  the  bastard  of  a  temporal  lord. 

Nor,  the  son  of  a  baronet;  for  it  is  adignity  created  since  the  statute. 

(N 10.)  By  not  reading  the  thirty-nine  articles,  &c. 

Sb^  bv  the  st.  18.  EI.  12.  if  a  layman,  or  a  deacon,  under  the  age  of 
twenty-three,  be  presented  and  aiunitted  to  a  benefice  with  cure,  or  if 
any  be  admitted  to  a  benefice  with  cure  of  SO/,  per  ann.  in  the  queen's 
books,  unless  he  be  bachelor  in  divinity,  or  pr^M:her  allowed  by  some 
bishop,  or  university,  or  if  any  be  admitted  to  a4)enefice  with  cure>  who 
shall  not  have  first  subscribed  the  thirty-nine  articles  in  the  presence  of 
the  ordinary,  the  admission,  &c.  shall  be  void,  or  if  he  shall  not  within 
two  months  after  his  induction  publicly  read  the  articles  in  the  church  in 
time  of  common  prayer  there,  and  declare  his  assent  thereto,  he  shall  be 
ipsojacio  depriv^.     Vide  Ecclesiastical  Persons,  (C  8.) 

By  not  reading  the  articles  the  church  is  void,  without  sentence  of  de- 
privation.    R.  Cro.  El.  680. 

[By  St  23  G.  2.  c.  28.  persons  reading  the  articles,  and  dedaring 
then-  assent  thereto^  at  the  time  of  reading  morning  and  evening  prayer, 
and  declaring  assent  thereto,  are  within  13  Eliz.  c.  12.  though  not  don« 
in  two  months  after  induction.] 

15  (N  11.)  No- 
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^^^  11.)  Notice  of  the  avoidance  io  the  patron. 

If  i«ui-ch  becomes  void  bv  resignation  or  deprivatioD,  a  lapse  does 
%ot  incur  till  notice  of  the  avoidance  given  to  the  patron^  and  six  months 
afterwards  elapsed.    Vide  ante,  (H  9.-^N  1.) 

So^  if  it  becomes  void  by  not  reading  the  89  articles.  By  a  clause  in 
the  St.  13  El.  IS.  * 

So,  if  a  lay-patron  presents,  and  the  ordinary  refuses  him,  he  ought 
to  eive  notice  of  the  refiisal  to  ihe  patron,  if  he  be  refused  for  a  cause 
wi&n  his  proper  conusance,  or  of  which  the  judgment  belongs  to  him : 
>as,  that  he  was  an  heretic^  schismatic,  &c    Videante^  (I). 

(N 12.)  The  writ  de  vi  laicd  amooendd. 

If  a  clerk  be  by  force  of  lavmen  kept  out  of  his  church  or  parsonage- 
'honse,  upon  appucation  to  chancery,  he  shall  have  a  writ  de  vi  laica 
amavendaf  by  which  the  sheriff  shall  take  the  posse  comitatuSf  and  shall 
attach  all  who  resist,  and  amove  the  force.    F.  N.  B.  BS  A. 

So^  upon  thjs  bidiop*8  certificate  of  such  forces  a  writ  shall  issue. 
F.N.  B.54.DI 

Soj  the  writ  shall  issue,  if  the  presentee  pf  the  king  be  prevented  of 
his  possession.    F.  N.  B.  54.  F. 

Or,  the  urchdeaoon  be  prevented,  by  force,  from  making  induc- 
stion. 

The  writ  de  vilaica  amaoenda  shall  be  returnable  in  B.  R.  or  C.  B. 
F.  N.  B.  «4.  O. 

Or,  it  shall  not  be  returnable,  at  the  election  of  him  who  sues  it. 
iF.N.B.«4.0w    . 

And  upoasuch  writ  the  sheriff  ouffht  to  remove  the  tarcCf  and  put 
ihe  inenmboit  into  the  enjoyment  of  his  possession.    F.  N.  B.  54.  H* 

So,  he  may  commit  the  OTOdders  to  gaol,  and  return  his  writ  to  B.R., 
where  th^  shall  be  fined.    Mo.  7S2. 

And  if  die  sheriff  does  not  serve  nor  return  the  writ,  an  idtasvbarieSf 
and  attachment  lie  against  him,  directed  to  the  coroners.  F.  N.  B. 
-54.  E. 

But  the  sheriff  shall  not  remove  the  incumbent,  whether  bis  possession 
he  by  right  or  by  wrong.     F.  N.  B.  54.  H. 

[And  if  he  does,  the  incumbent  shall  have  a  writ  directed  to  the 
-sherifl^  that  widioBt  delay  he  may  make  him  amends.  F.  N.  B. 
54.  H.]  / 

[And  if  he  does  not  do  so,  an  (dias  plmriesy  and  attachment  lie  against 
4iim.    F.  N.  B.  54.H.] 

So^  vp6n  an  imdaritof  it  in  diancery,  restitution  shall  be  awarded. 
«.  Mo.  782. 

And  in  such  case  the  writ  shall  be  returnable  in  dumcery,  notinB.R« 
IR.  Ma.  782. 

[The  proprietor  of  a  benefice  cannot  sue  for  the  profits  till  he  is  in 
possession.  In  curacies,  the  party  is  not  in  possession  till  licence. 
1  T.  R.  401.] 

[The  words  *^  dues  and  profits,"  in  stat.  10  Ann.  c;  11.  s.  16.  for 
dividing  of  parishes,  includes  surplice  fees,  as  well  as  strict  fees. 
5  Burr.  2762-] 
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ESQUIRE. 

Vide  Dignity^  (B  8.) 

ESSOINE. 

Vide  ExoiNE. 
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